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PRESS HANDOUT 
 

Decision n° 2009-595 DC of December 3rd 2009 
 
  Institutional Act pertaining to the Application of Article 61-1 of the Constitution 
 
 
On December 3rd 2009 the Constitutional Council handed down its ruling on the Institutional Act 
pertaining to the application of Article 61-1 of the Constitution which introduces the " Priority 
preliminary ruling as to constitutionality". 
 
The referral of this statute to the Council was made by the Prime Minister, as required by 
Articles 46 and 61 of the Constitution. 
 
Article 61-1 has been inserted into the Constitution by the Constitutional Act of July 23rd 2008. It 
introduces an a posteriori review of the constitutionality of statutes which have already come into 
force. 
 
This reform comprises three parts : 
 

- it enables any citizen coming under the jurisdiction of the courts to argue before a judge 
that a statutory provision infringes the rights and freedoms guaranteed by the 
Constitution; 

 
- it vests the Conseil d'Etat and the Cour de cassation with jurisdiction to decide whether 

this issue should be referred to the Constitutional Council; 
 

- it reserves for the Constitutional Council the power to settle the issue and, if need be, to 
repeal the statutory provision found to be unconstitutional 

 
The Institutional Act sets out the rules applicable before courts hearing cases on the merits, 
before the Conseil d'Etat and the Cour de cassation and lastly, before the Constitutional Council. 
 
The Constitutional Council held all this statute to be in accordance with the Constitution, merely 
adding three qualifications as to interpretation. 
 
The Institutional Act requires that arguments as to constitutionality be addressed in priority to 
those based on international or European Union law. The Constitutional Council found these 
provisions to be in compliance with the place of the Constitution at the apex of the French 
national legal system, without disregarding the international commitments entered into by 
France. 
 
No application for a  priority preliminary ruling as to constitutionality may be made before the 
Cour d'assises. The Constitutional Council found this provision to be in accordance with the 
Constitution, as being justified in the interests of the good administration of justice while not 
depriving the Applicant of the right to raise the issue of a  priority preliminary ruling as to 
constitutionality either prior to trial before the Cour d'assises, throughout the period of the 
preliminary criminal investigation, or after said trial, by way of appeal. 
 
The Institutional Act provides that the court before which this application is made shall stay 
proceedings if it transmits the application to the Conseil d'Etat or the Cour de cassation. The 
Constitutional Council found the rules as to the staying  of proceedings and the making of 
referrals to be in accordance with the Constitution. It merely on two occasions added 
qualifications to enable the Applicant to be able to benefit, in all cases, from the repeal of the 
norm carried out subsequent to his application by  the Constitutional Council.  
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This reform will be completed by a Decree in the Council of Ministers issued after consultation 
with the Constitutional Council and seeking the opinion of the Conseil d'Etat. This Decree shall 
specify, as and when necessary, the rules of procedure governing the issue of the priority 
preliminary ruling as to constitutionality before courts of law and administrative courts, in 
compliance with the requirements of the right to a fair trial. The Constitutional Council made a 
qualification as to interpretation to this effect.  
 
Finally the Constitutional Council will, in its own internal rules of procedure, lay down those 
rules applicable to proceedings before it when this issue is raised. The Institutional Act already 
lays down guidelines for such proceedings, specifying that a full hearing shall be given to all 
parties and that hearings shall take place in public. 
 
This reform will come into force on the first day of the third month following the publication of 
the Institutional Act, namely, given the constitutional rules governing the promulgation of 
statutes, on March 1st 2010. It will thus apply to proceedings underway on that date. Only those 
applications for a preliminary ruling made as from that date in writing in a separate and 
reasoned submission will be admissible. 
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