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NOTE TO THE READER 

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the  
French Constitutional Council. The abstracts of the decisions are listed under 16 headings. Reference is 
not necessarily made to each of the headings each year. 

Decisions are identified in different ways depending on the nature of the review: 

1 – Decisions reviewing presidential elections or referenda bear the date on which they were delivered 

without any other specific indication. 

2 – Decisions on cases arising from parliamentary elections are referred to by House – AN (Assemblée 

Nationale) or Senate – department and constituency, e.g. AN, Bouches-du-Rhône, 2nd Constituency. 

3 – Constitutional review cases are referenced in the following manner: 90-273 DC, May/4th 1990,  

where the numbers represent the year of registration (90) and the order of registration on the  

court docket (273), and the abbreviation designates the type of referral: 

DC – Constitutional review;  

QPC – Priority Preliminary rulings on the issue of constitutionality; 

LP –  Law of the land: Following the constitutional revision of 20 June 1998 reintroducing a Title XIII 

in the Constitution on transitional provisions relating to New Caledonia, Parliament enacted an 

Institutional Act on 19 March 1999; section 104 provides that a “loi du pays” (law of  

the land) may be referred to the Constitutional Council prior to promulgation. Decisions relating to them 

are classified under “LP” (loi du pays);  

FNR or L – Decision relating to the separation of powers, i.e. to the Executive or to Parliament; 

I or D – Decision relating to the situation of a member of Parliament (incompatibility, ineligibility or 

disqualification). 

Other abbreviations occasionally used are:  

Ass. CE – Judgment delivered by the Council of State (Conseil d’Etat) in plenary sitting. 

Cass – Judgment delivered by the Court of Cassation 

ECJ – Judgment delivered by the Court of Justice of the European Communities. 

A number of expressions in the abstracts have been left in French and italicised, usually because no 

suitable English equivalent exits. These are explained in the Glossary. 
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CONSTITUTIONAL NORMS OF REFERENCE 
 

DECLARATION OF THE RIGHTS OF MAN AND THE CITIZEN 

Article 2 

Freedom of movement 

It is incumbent upon Parliament to reconcile the need to prevent breaches of the peace and the need to 
ensure due regard for recognised rights and freedoms vested in all those residing on the territory of the 
Republic. Freedom of movement is one of such rights and freedoms. 
(2011-631 DC, June  9th 2011, para.78, p. 252) 

Right to property 

The right to property is one of the rights of man enshrined by Articles 2 and 17 of the Declaration of 
1789.  In the absence of any deprivation of the right to property, Article 2 of the Declaration 
nevertheless provides that any restriction imposed on the exercising of said right must be justified on 
grounds of general interest and proportionate to the purpose it is sought to achieve. 
(2011-141 QPC, June 24th 2011, para.3, p. 304) 

Article 6 

Equality in matters of access to employment in the public service 

Although Parliament is competent under paragraph 1 of Article 25 of the Constitution to determine the 
conditions of eligibility for election to the Houses of Parliament, it can only deprive a citizen of the right 
of eligibility vested in each citizen by Article 6 of the Declaration of the Rights of Man and the Citizen of 
1789 to the extent necessary to ensure respect for the principle of equality before suffrage and the 
preservation of the freedom of voters. 
(2011-628 DC, April 12th 2011, para.5, p. 201) 

Article 8 

Legality of offences and punishments 

The principle of the legality of offences and punishments applies to civil fines when such fines are 
measures designed to punish  
(2010-85 QPC January 13th 2011, para.3, p. 63) 

The principles proclaimed in Article 8 of the Declaration of 1789  concern not only punishments 
imposed by criminal courts but also all measures imposed for the purpose of punishment. 
Applied outside the scope of the criminal law the requirements of the definition of failings leading to 
punishment is complied with in disciplinary matters once applicable provisions refer to the duties 
incumbent upon those involved by reason of the activity they carry out, the profession to which they 
belong or the Institution to which they are attached.  
(2011-199 QPC, November 25th 2011, paras 6 and 7, p. 555) 

Necessity of punishments 

The principles proclaimed in Article 8 of the Declaration of 1789  concern not only punishments 
imposed by criminal courts but also all measures imposed for the purpose of punishment. 



Article 61-1 of the Constitution does not vest the Constitutional Council with any general power of 
appraisal and decision-making similar to that enjoyed by Parliament, merely with the power to rule as to 
the conformity with constitutionally guaranteed rights and freedoms of statutory provisions referred to it 
for review. Although the necessity of punishments which accompany the commission of offences comes 
under the power of appraisal of Parliament, it is incumbent upon the Constitutional Council to ensure, 
where disciplinary proceedings are concerned, that there is no patent disproportion between the failure to 
perform requisite duties and the disciplinary measures intended to punish those responsible for this 
failure. 
(2011-199 QPC, November 25th 2011, paras 6 and 8 p. 555) 

Article 12 

Necessity of a public force 

The necessity of a public force to ensure the guarantee of rights prohibits delegating powers of general 
administrative police to private bodies It also prohibits making the manner in which the Criminal 
Investigation Department exercises its powers dependent upon the will of private bodies through a 
special budget allocation fund  
(2011-625 DC, March 10th 2011, paras 18,19, 65 and 66 p. 122) 

Article 13  

Public burdens 

Objective of fighting tax evasion 

This is an objective of sufficient general interest to warrant a difference in treatment. 
(2011-165 QPC, September 16th 2011, para.5 p. 452) 

Article 15 

Monitoring and responsibility of Public Agents 

Under Article 15 of the Declaration of 1789 “ Society has the right to require any Public Agent to 
account for his administration”  When transferring from Regional Audit Offices to State Administrative 
Authorities the power to clear certain public accounts, Parliament did not fail to comply with this 
provision 
(2011-641 DC December 8th 2011, para.8 p. 576) 

Article 16 

Guarantee of Rights 

Parliament is at all times at liberty, when acting within its powers, to amend or repeal previous statutes, 
replacing them, if need be, by other provisions so long as, when exercising the powers vested in it, 
Parliament does not deprive constitutional requirements of statutory guarantees. It would in particular fail 
to comply with the guarantee of rights proclaimed by Article 16 of the Declaration of 1789 if it adversely 
affected legally acquired situations without justifying this being done on grounds of general interest. 
(2010-102 QPC, February 11th 2011, para.4, p. 119 2011-141 QPC, June 24th 2011, para.5 p. 119) 

Separation of powers 

Applications 

The principle of the separation of powers applies to the President of the Republic and the Government. 



(2011-192 QPC, November 10th 2011, para.20 p. 528) 

Article 16 of the Declaration of 1789 implies due respect for the specific nature of the duties and powers 
of Courts of law which neither Parliament nor the Government may encroach upon 
(2011-192 QPC, November 10th 2011, para.21 p. 528). 

Principle of  financial autonomy of Public Bodies deriving from the principle of the separation of 
powers 

When making the Defender of Rights an “independent constitutional authority”, paragraph 1 of section 2 
of the Institutional Act on the Defender of Rights reiterates that said office is an administrative authority 
the independence of which derives from the Constitution.  This provision does not result in the Defender 
of Rights being a constitutional public body.  
(2011-626 DC, March 29th 2011 para.5 p. 165) 

Principle of autonomy of the Houses of Parliament 

The principle of the separation of powers proclaimed in Article 16 of the Declaration of the Rights of 
Man and the Citizen of 1789 guarantees that each House has autonomous normative powers and must be 
reconciled with the right to effective redress guaranteed by the same Article.  
(2011-129 QPC, May 13th 2011, para.4 p. 239) 

Right to effective redress 

Article 16 of the Declaration of 1789 guarantees the right to effective redress which must be reconciled 
with the principle of the separation of powers which serves as the basis of the normative autonomy of 
each House of Parliament. 
(2011-129 QPC, May 13th 2011, para.4 p. 239) 

Article 16 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims ““Any society in 
which no provision is made for guaranteeing rights or for the separation of powers, has no Constitution”. 
This provision guarantees the rights of persons concerned to petition for effective redress before a court 
of law.  
(2011-138 QPC, June 17th 2011, para.4 p. 291) 

Impartiality and independence of Courts of law 

The principles of independence and impartiality which derive from Article 16 of the Declaration of 1789 
are inseparable from the holding of judicial office. 
(2010-110 QPC, March 25th 2011, para.3 p. 160) 

The principle of impartiality is inseparable from the holding of judicial office. 
(2011-147 QPC, July 8th 2011, para.8 p. 343) 

The principles of independence and impartiality, which are inseparable from the holding of judicial 
office, are guaranteed by Article 16 of the Declaration of 1789, together with due respect for the rights of 
the defence when a measure in the nature of a punishment is involved (application to a Disciplinary 
tribunal) 
(2011-199 QPC, November 25th 2011, para.11 p. 555) 

Combination of several provisions of the Declaration of 1789 

Objective of intelligibility and accessibility of the law (Articles 4,5,6 and 16) 
It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution, in particular 
by Article 34 thereof. The exercising of these powers to the full, together with the objective of 
constitutional status of intelligibility and accessibility of the law, which derives from Articles 4,5,6 and 
16 of the Declaration of 1789 require it to enact provisions which are sufficiently precise and 
unambiguous. 
(2011-644 DC, December 28th 2011, para.16 p. 605; 2011-645 DC, December 28th 2011, para.7 p. 605) 

PRINCIPLES AFFIRMED BY THE PREAMBLE  



TO THE CONSTITUTION OF 1946 

Paragraph 5 – Right to employment  

Right to obtain employment 

It is incumbent upon Parliament, competent under Article 34 of the Constitution to determine the basic 
principles of Employment law, to lay down rules such as to ensure, in accordance with the provisions of 
paragraph 5 of the Preamble of 1946, the right of each person to obtain employment while making it 
possible for this right to be exercised by as many people as possible. 
(2010-98 QPC, February 4th 2011, para.3 p. 108) 

Paragraph 8 – Principle of the participation of workers 

Although paragraph 8 of the Preamble to the Constitution of  October 27th 1946 provides “All workers 
shall, through their representatives, participate in the collective determination of their working 
conditions”, Article 34 of the Constitution makes the preserve of statute law the laying down of 
fundamental guarantees granted to civil servants of the State and the determination of the basic principles 
of Employment law. It is thus incumbent upon Parliament to determine, in compliance with the principle 
set out in paragraph 8 of the Preamble, the conditions and guarantees of the implementation of said 
paragraph in both public and private sectors. 
(2010-91 QPC, January 28th 2011, para.3 p. 84) 

Combination of paragraphs 10 and 11 of the Preamble  
to the Constitution of 1946 

Opportunity for each person to have decent housing 

Under paragraphs 10 and 11 of the Preamble to the Constitution of 1946: “The Nation shall guarantee to 
all, notably to children, mothers and elderly workers, protection of their health, material security, rest and 
leisure. Whosoever, by reason of his age, physical or mental condition or economic situation, is incapable 
of working shall be entitled to receive from the community suitable means of existence”.  
Under the Preamble to the Constitution of 1946, the safeguarding of the human being against all forms of 
enslavement and degradation is also a principle of constitutional status. The opportunity for each person 
to have decent housing is an objective of constitutional status. 
Although it is incumbent upon Parliament to implement the objective of constitutional status which is the 
ensuring of the opportunity for each person to have decent housing and although Parliament is free to 
such an end to impose such restrictions on the right to property as it shall see fit, this is on condition that 
such restrictions are not such as to distort the meaning and scope of such a right. The freedom of the 
individual must also be safeguarded. 
(2011-169 QPC, September 30th 2011, paras 3 to 5, 8 & 9 p. 478) 

FUNDAMENTAL PRINCIPLES RECOGNISED BY THE LAWS  
OF THE REPUBLIC 

Principles retained 

Jurisdiction of Administrative Courts 

In accordance with the French conception of the separation of powers, one of the fundamental principles 
recognized by the laws of the Republic is that whereby, except for matters reserved by their nature for the 
Courts of law, the setting aside or modifying of a decision taken by Authorities exercising their 
prerogative executive power or by their Agents, Territorial Communities of the Republic or public bodies 



placed under their authority or control is subject at last instance to the jurisdiction of Administrative 
courts. 
(2011-631 DC, June 9th 2011, para.65 p. 252) 

Freedom of association 

Freedom of association is one of the fundamental principles recognized by the laws of the Republic and 
solemnly reaffirmed by the Preamble to the Constitution. Under the principle of freedom of association 
Associations may be constituted freely and may be publicized under the sole condition of a prior 
declaration to this effect. Thus, except for measures which may be taken with respect to certain specific 
categories of Associations, the setting up of Associations, even when they may seem to be void or have 
an unlawful object, cannot be subject to any prior intervention of administrative or judicial authorities as 
a prerequisite of validity. 
(2011-138 QPC, June 17th 2011 para.3 p. 291) 

Diminished responsibility of Minors and appropriate treatment in Criminal law 

The fundamental principle recognized by the laws of the Republic in matters of criminal justice for 
minors imposes diminished responsibility of minors depending on their age and taking into account the 
need to seek to improve the moral and educational state of delinquent minors by measures adapted to 
their age and personality ordered by a special Court or under appropriate procedures. 
(2011-625 DC, March 10th 2011, para.26 p. 122; 2011-147 QPC, July 8th 2011, para.9 p. 122; 2011-635 DC, August 4th 
2011, para.33 p. 122) 

Specific provisions applicable in the Départements of Bas-Rhin, Haut-Rhin and Moselle 

Under section 3 of the Act of October 17th 1919 pertaining to the transitory regime of Alsace and 
Lorraine enacted after the restoration of French sovereignty over these territories: “The territories of 
Alsace and Lorraine shall, until such time as the laws of France shall be introduced, continue to be 
governed by statutory provisions and regulations currently in force”.  The statutes introducing the laws 
of France and in particular the two statutes of June 1st 1924 implementing French civil laws and 
introducing French commercial laws in the Départements of Bas-Rhin, Haut-Rhin and Moselle have 
expressly maintained in force in said Départements certain previous statutes or laid down specific rules 
for a given period of time extended by successive statutes. Lastly, under Article 3 of the Ordinance of 
September 15th 1944 pertaining to the restoration of the laws of the Republic in the Départements of 
Bas-Rhin, Haut-Rhin and Moselle : “ Statute law in force…. as of June 16th 1940 has remained the sole 
applicable law and is provisionally maintained in full force and effect”. 
The laws of the Republic pre-dating the coming into effect of the Constitution of 1946 thus recognized 
the principle whereby, as long as the specific statutory provisions and regulations applicable in the 
Départements of Bas-Rhin, Haut-Rhin and Moselle have not been replaced by normal legal provisions or 
harmonised with the same, said principles and regulations may remain in force. In the event of their not 
being repealed or harmonised with the normal law these specific provisions may only be modified to the 
extent that the resulting differences of treatment are not increased and their scope not extended. This is 
the scope of the fundamental principle recognized by the laws of the Republic with regards to the specific 
provisions applicable in the three Départements involved. This principle must also be reconciled with 
other constitutional requirements.  
(2011-157 QPC, August 5th 2011, paras 3 and 4 p. 430)  

Principles not retained 

Principle of time-barring of proceedings in disciplinary matters.  

No law of the Republic pre-dating the Constitution of 1946 has laid down the principle whereby 
disciplinary proceedings are necessarily time-barred. The argument that the challenged provisions fail to 
comply with a fundamental principle recognized by the laws of the Republic in matters of disciplinary 
proceedings must therefore be dismissed. 
(2011-199 QPC, November 25th 2011, para.5 p. 555) 



CONSTITUTION OF OCTOBER 4th 1958 

Title II – The President of the Republic 

Article 5 – Duties of the President of the Republic 

Under Article 5 of the Constitution, the President of the Republic is the guarantor of national 
independence and territorial integrity. Secrecy for reasons of national defence is one of the elements 
participating in safeguarding the fundamental interests of the Nation, among which are to be found the 
independence of the Nation and the integrity of national territory. 
(2011-192 QPC, November 10th 2011, para.20 p. 528) 

Title III – The Government (Articles 20 to 23) 

Under Article 20 paragraph 1 “The Government shall determine and conduct the policy of the Nation.  
The principle of the separation of powers applies to the President of the Republic and the Government. 
Secrecy for reasons of national defence is one of the elements participating in safeguarding the 
fundamental interests of the Nation, among which are to be found the independence of the Nation and the 
integrity of national territory. 
(2011-192 QPC, November 10th 2011, para.20 p. 528) 

Title V – On Relations between Parliament and the Government 

Powers of Parliament (Article 34) 

Programming Acts 

Under Article 34 paragraph 20 of the Constitution “Programming Acts shall determine  
the objectives and of the action of the State”. When approving the appended report on the objectives and 
measures of internal security, section 1 of the Internal Security Guideline and Programming Act 
implements this provision. It is thus not unconstitutional. 
(2011-625 DC March 10th 2011, para.4 p. 122) 

Initiative, presentation and tabling of Government Bills and Private Member’s Bills (Article 39)  

Application of the final phrase of paragraph 2 of Article 39 of the Constitution pertaining to the priority 
of the Senate in examining Government Bills dealing primarily with the organisation of Territorial 
Communities. 
(2011-632 DC, June 23rd 2011. paras 3 and 4 p. 294) 

Rules of constitutional status pertaining to legislative proceedings. (Article 42 to 45) 

Exercising the right of amendment 

Members of Parliament are vested under Article 44 of the Constitution with the right to table 
amendments, and also to withdraw the same.  
(2010-624 DC, January 20th 2011, paras 5 and 6 p. 66) 

Title VIII - On Judicial Authority 

Prohibition of arbitrary detention. (Article 66) 

Application of Article 66 of the Constitution to the detaining of an offender who refused or declared it 
impossible to prove his identity when requested to do so by Agents from the Criminal Investigation 



Department working in Public Rail Transport or Guided Transport “during the time needed for the 
information of the Police Officer and the taking of a decision by the same” or “the time needed for the 
arrival of said Officer or an Agent acting under his authority”. 
(2011-625 DC March 10th 2011, paras 46 and 47 p. 122). 

Title XI bis - The Defender of Rights 

When making the Defender of Rights an ‘independent constitutional authority” paragraph 1 of section 2 
of the Institutional Act on the Defender of Rights reiterates that said office is an administrative authority 
whose independence stems from the Constitution. This provision does not result in including the 
Defender of Rights among constitutional public bodies.  
(2011-626 DC March 29th 2011, para.5 p. 165) 

No general provision of statute law can result in exonerating a person from all liability regardless of the 
nature or seriousness of the act of which he is accused. Although Parliament when enacting an 
Institutional Act was at liberty, to guarantee the independence of the Defender of Rights and his 
Deputies, to provide them with criminal immunity it was incumbent upon it, when specifying the scope 
of said immunity, to reconcile this aim with compliance with other rules and principles of constitutional 
status, in particular with the principle of equality. The criminal immunity thus granted to the Defender of 
Rights and his Deputies can only apply to opinions which they express and acts they carry out in the 
framework of their duties. It cannot exonerate the Defender of Rights and his Deputies from the penalties 
incurred in the event of failure to comply with the rules provided for by section 20 and 29 of the 
Institutional Act on the Defender of Rights  pertaining to secrets protected by statute law and by section 
22 thereof pertaining to the protection of private premises.  
(2011-626 DC, March 29th 2011, para.6 p. 165)  

Title XII – On Territorial Communities 

Other principles and rules applicable to Territorial Communities (Articles 72 to 74-1 of the 
Constitution) 

Firstly under paragraph 4 of Article 72-2 of the Constitution when powers previously exercised by the 
State are transferred to Territorial Communities Parliament is required to accompany such transfers by 
allocation of revenue corresponding to the new expenditure thus incurred. Secondly these provisions 
concern solely those creations and extensions of powers of a mandatory nature. In such cases Parliament 
is merely required to accompany such creations and transfers by revenue of which it is free to determine 
the amount. However the rules laid down by statute with respect to such provisions shall not result in 
restricting revenue of Territorial Communities to a degree such as to adversely affect the principle of 
self-government of said Communities as provided for by Article 72 of the Constitution. 
(2011-142/145 QPC, June 30th 2011, paras 12 to 14 p. 308). 

The argument raised on the basis of paragraph 4 of Article 72-2 of the Constitution against an extension 
of powers which took place prior to the coming into force of Constitutional Act  
n° 2003-276 of March 28th 2003 pertaining to the decentralised organisation of the Republic is 
inoperative (case dealing with the compensation accompanying the creation of the personal autonomy 
allowance) 
(2011-143 QPC, June 30th 2011, paras 8 to 10 p. 323). 

The provisions of paragraph 4 of Article 72-2 of the Constitution, when  referring to creations and 
extensions of powers, concern solely those creations and extensions of powers of a mandatory nature. In 
such cases Parliament is merely required to accompany such creations and transfers by revenue of which 
it is free to determine the amount, without however adversely affecting the principle of self-government 
of said Communities as provided for by Article 72 of the Constitution. This constitutional requirement 
does not require Parliament to allocate any particular revenue to finance a transfer, creation or extension 
of powers, nor to maintain such an allocation for any given period of time. 
(2011-144 QPC, June 30th 2011, para 7 p. 333) 

Regional languages, part of the national heritage of France (Article 75-1) 

Article 75-1 of the Constitution does not create any right or freedom guaranteed by the Constitution. 
Failure to comply with the same cannot therefore be raised in support of an application for a priority 



preliminary ruling on the issue of constitutionality on the basis of Article 61-1 of the Constitution. 
(2011-130 QPC, May 20th 2011, para.3 p. 242) 

Title XIII – Transitional provisions pertaining to New Caledonia 

Article 77 of the Constitution requires the Institutional Act determining the status of New Caledonia to 
comply with the guidelines laid down in the Noumea agreement and in particular that whereby the 
government of New Caledonia shall be appointed by the Congress on the basis of proportional 
representation. 
(2011-633 DC, July 12th 2011, para.5 p. 348) 

Title XV – On the European Communities and the European Union 

Monitoring by Parliament of compliance with the principle of subsidiarity (Article 88-6) 

Monitoring of the Rules of procedure of the Senate with regard to Article 88-6 of the Constitution 
(2010-621 DC, January 13th 2011, para.3 p. 55) 

Parliamentary monitoring of the procedure of simplified revision of the Treaties of the European 
Union (Article 88-7) 

Monitoring of the Rules of procedure of the Senate with regard to Article 88-7 of the Constitution 
(2010-621 DC, January 13th 2011 para.4 p. 55) 

CHARTER FOR THE ENVIRONMENT 

Preamble 

Secrecy for reasons of national defence is one of the elements participating in safeguarding the 
fundamental interests of the Nation, reaffirmed by the Charter for the Environment, among which are to 
be found the independence of the Nation and the integrity of national territory. 
(2011-192 QPC, November 10th 2011, para.20 p. 528) 

Article 1 – The right to live in a balanced environment which shows  
due respect for health 

Article 1 of the Charter for the Environment is validly raised in support of an application for a priority 
preliminary ruling on the issue of constitutionality. 
(2011-116 QPC April 8th 2011, para.5 p. 183) 

Article 2 – Duty to participate in preserving and enhancing the environment 

Article 2 of the Charter for the Environment is validly raised in support of an application for a priority 
preliminary ruling on the issue of constitutionality. 
(2011-116 QPC April 8th 2011, para.2 p. 183) 

Article 3 – Duty to foresee and avoid damage to the environment  
or to limit the consequences thereof 

Article 3 of the Charter for the Environment is validly raised in support of an application for a priority 
preliminary ruling on the issue of constitutionality. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 



Article 4 – Contribution to the making good of any damage 

Article 4 of the Charter for the Environment is validly raised in support of an application for a priority 
preliminary ruling on the issue of constitutionality. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 

OBJECTIVES OF CONSTITUTIONAL STATUS 

Retained 

Safeguarding of public order 

Combatting illegal immigration contributes to the safeguarding of public order which is a constitutional 
requirement. 
(2011-631 DC, June 9th 2011, para 64 p. 252) 

Seeking out offenders 

Seeking out offenders is an objective of constitutional status necessary for the safeguarding of rights and 
principles of constitutional status (search measures applicable to data and premises classified secret as 
being an element of national defence). 
(2011-192 QPC, November 10th 2011 para.21 p. 528) 

Fighting tax evasion 

When introducing an exit tax applicable solely to certain Company Directors and shareholders who, by 
reason of the substantial nature of their holdings, are likely to sell said holdings abroad in order to evade 
payment of capital gains taxes in France, Parliament intended to assist in the fight against tax evasion 
which is an objective of constitutional status. 
(2011-638 DC, July 28th 2011 para.31 p. 390) 

Accessibility and intelligibility of the law 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution and in 
particular by Article 34 thereof. The full exercise of such powers, together with the objective of 
constitutional status that the law be accessible and intelligible, deriving from Article 4,5,6 and 16 of the 
Declaration of 1789, require it to enact provisions which are sufficiently precise and unambiguous. 
(2011-644 DC, December 28th 2011, para.16 p. 605; 2011-645 DC, December 28th 2011, para.7 p. 605) 

Proper use of public funds 

The proper use of funds is a constitutional requirement. The principle of equality before public burden 
sharing and the requirements of the proper use of public funds would not be complied with if private 
individuals were to be given compensation exceeding the amount of injury sustained. 
(2010-624 DC, January 20th 2011 para.17 p. 66) 



 

INSTITUTIONAL NORMS OF REFERENCE 
 

PROCEDURE FOR DRAFTING INSTITUTIONAL ACTS 

Consultation procedure 

Consultation of overseas Territorial Communities 

The Bill at the origin of the Institutional Act pertaining to the operation of the Institutions of French 
Polynesia was the object, in the conditions provided for in section 9 of Institutional Act n° 2004-192 of 
February 27th 2004, of a consultation of the Assembly of French Polynesia prior to the giving of an 
opinion by the Conseil d’Etat.  
(2011-637 DC July 28th 2011, para.1, p. 385) 

Parliamentary Procedure 

Government Bills dealing primarily with the organisation of Territorial Communities.  

The Bill at the origin of the Institutional Act pertaining to the Communities governed by Article 73 of the 
Constitution was first tabled before the Senate. 
(2011-636 DC, July 21st 2011, para. 1 p. 369) 

The Bill at the origin of the Institutional Act pertaining to the operation of the Institutions of French 
Polynesia was deliberated in the Council of Ministers before being first tabled before the Senate. 
(2011-637 DC July 28th 2011, para.1 p. 385) 

Institutional Act pertaining to the Senate 

Paragraph II of section 1 of the Institutional Act pertaining to the election of Members of the National 
Assembly and the Senate, fixing the minimum age for eligibility for election of Senators and section 17, 
listing the ineligibilities applicable to the election of Senators elected abroad, pertain to the Senate. These 
provisions were enacted in the same terms by both Houses in accordance with the requirements of 
paragraph 4 of Article 46 of the Constitution. 
(2011-628 DC, April 12th 2011, para.1, p. 201) 

SCOPE OF INSTITUTIONAL ACTS 

Institutional and other norms 

Distinction Institutional Acts/Ordinary Acts 

Provisions coming under the scope of an Institutional Act 

Under article 74 of the Constitution “The overseas Territorial Communities to which this Article applies 
shall have a status reflecting their respective local interests within the Republic”. This status shall be 
determined by an Institutional Act passed after consultation of the Deliberative Assembly which shall 
specify …the powers of this Community”. Under indent 1° of paragraph I of Articles L.O 6214-3 and 
L.O 6314-3 of the General Code of Territorial Communities, the Communities of Saint-Barthélemy and 



Saint-Martin have powers in matters of “taxes and levies”. The same holds good for French Polynesia 
pursuant to the combined provisions of sections 13 and 14 of the Institutional Act of February 27th 2004. 
Hence to the extent that agreements between the State and each of these Communities affect the rules of 
such Communities governing taxes and levies, their approval is a matter for an Institutional Act. 
(2011-627 DC, April 12th 2011, para.3, p. 199) 

Provisions of an ordinary statute included in an Institutional Act- Downgrading 

The provisions of section 37 of the Institutional Act on the Defender of Rights, pertaining to the Office of 
the Defender of Rights, and those of section 39, providing for the drawing up and publication of a Code 
of Ethics applicable to staff and departments of the Defender of Rights are not of an institutional nature. 
Downgrading. 
(2011-626 DC, March 29th 2011, p. 18 p. 165) 

Paragraph II of section 20 of the Institutional Act amends section 5 of the Act of July 7th 1977. It lowers 
to 18 the age of eligibility for standing for election to the European Parliament. Paragraph III amends 
Article L.154 of the Electoral Code pertaining to the conditions governing declarations of those standing 
for election to the National Assembly. Section 21 makes applicable to members of the Government the 
incompatibilities laid down by Articles L.O 145 and L.O 146 of the Electoral Code. These provisions are 
not of an institutional nature.  
(2011-628 DC, April 12th 2011, para.23 p. 201) 

Section 54 of the Institutional Act pertaining to the operation of the Institutions of French Polynesia 
approves, pursuant to section 21 of Institutional Act n° 2004-192 of February  
27th 2004, the prison sentences applicable in French Polynesia with respect to persons doing business as 
Estate agents. It implements the powers of the State in matters of criminal law.  
It is thus an ordinary statute.  
(2011-637 DC, July 28th 2011, para.23 p. 385) 

CONSTITUTIONAL FOUNDATIONS OF INSTITUTIONAL ACTS 

Articles 6 & 7 – Election of the President of the Republic 

Institutional Act pertaining to the election of Members of the National Assembly and Senators.  
(2011-628 DC, April 12th 2011, paras 13 to 16 p. 201) 

Institutional Act pertaining to Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Article 25 – Holding of Parliamentary office 

Institutional Act pertaining to the election of Members of the National Assembly and Senators. 
(2011-628 DC, April 12th 2011, paras 2 to 12 p. 201) 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Article 34 – Preserve of Statute law 

Section 18 of the Institutional Act pertaining to the operation of the institutions of French Polynesia 
extends the mandatory field of Finance Acts. 
(2011-637 DC, July 28th 2011, paras 19 & 20 p. 385) 

Article 39 – Tabling of Government Bills 



Review in reference to paragraphs 3 and 4 of Article 39 of the Constitution pertaining to the tabling of 
Government Bills (impact study) 
(2011-631 DC, June 9th 2011, para.3 p. 252) 

Article 63 – Organisation and operation of the Constitutional Council 

Institutional Act pertaining to the election of Members of the National Assembly and Senators. 
(2011-628 DC, April 12th 2011, paras 17 & 18 p. 201) 

Article 64 – Status of members of the Judiciary 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Articles 69 & 71 – Economic, Social and Environmental Council 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Article 71-1 The Defender of Rights 

Institutional Act n° 2011-333 of March 29th 2011 pertaining to the Defender of Rights was enacted on the 
basis of Article 71-1 of the Constitution. 
(2011-626 DC, March 29th 2011, para.2 p. 165) 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Article 72-2 Revenue of Territorial Communities 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Article 73 – Empowerment to adapt statutes in overseas Départements  
and Regions 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.2 p. 369) 

Article 74 – Overseas Territories and Communities 

Institutional Act for the approval of agreements between the State and the Territorial Communities of 
Saint-Martin, Saint Barthélemy and French Polynesia. 
(2011-627 DC, April 12th 2011, paras 1 to 4 p. 199). 

Institutional Act pertaining to the election of Members of the National Assembly and Senators. 
(2011-628 DC, April 12th 2011, paras 19 to 21 p. 201) 

Institutional Act pertaining to the Territorial Communities governed by Article 73 of the Constitution. 
(2011-636 DC, July 21st 2011, para.5 p. 369) 

Institutional Act pertaining to the operation of the institutions of French Polynesia. 
(2011-637 DC, July 28th 2011, para.1 p. 385 ) 



Article 77 – New Caledonia 

Institutional Act pertaining to the election of Members of the National Assembly and Senators. 
(2011-628 DC, April 12th 2011, paras 19 to 21) 

Institutional Act amending section 121 of Institutional Act n° 99-209 of March 19th 1999 pertaining to 
New Caledonia. 
(2011-633 DC, July 12th 2011, para 1) 



 

STATUTORY AND REGULATORY NORMS OF REFERENCE 
 

CONDITIONS GOVERNING RECOURSE TO STATUTE LAW 

Categories of Statutes 

Specific Statutes 

Experimental Statutes (Article 37-1 of the Constitution) 

Justice and Civil Liberties 

Section 54 of the Act on the participation of citizens in the operation of criminal justice and the trial of 
minors provides for the inclusion, on an experimental basis, of citizen assessors to sit in the Tribunal 
correctionnel, Criminal Appeal Courts, Penalty Enforcement Courts and Tribunal correctionnel for 
minors. 
Although on the basis of Article 37-1 Parliament may authorise, with a view to their possible general 
application, experimental measures departing, for specific purposes within a specific timeframe, from the 
principle of equality before the law, it must precisely specify the purpose and conditions thereof and not 
fail to comply with other requirements of constitutional status. 
When enacting the abovementioned provisions of section 54, Parliament defined in sufficiently precise 
terms the purpose and the conditions of the experimental measures involved. 
It did not fail to exercise its powers to the full when leaving it to the Minister of Justice to decide in 
which Courts of Appeal such experimental measures would be implemented. It has fixed the timeframe 
of the experimental measures which it has authorised. Hence section 54 of the statute referred for review 
is in conformity with the Constitution. 
(2011-635 DC August 4th 2011, paras 17 to 20.p. 407) 

SCOPE AND LIMITS OF THE POWER TO ENACT STATUTES 

Statutory validations 

Article 16 of the Declaration of 1789 proclaims “Any society in which no provision is made for 
guaranteeing rights or for the separation of powers, has no Constitution”. Although Parliament may, at 
any time, amend a legal rule a posteriori or validate an administrative act or an act of private law, it is on 
condition that such  measures are taken  for purposes of sufficient general interest and comply with both 
the principle of res judicata and that of the non retrospectiveness of penalties and punishments. The act 
thus amended or validated must not fail to comply with any rule or principle of constitutional status, 
unless the purpose of general interest involved is itself of constitutional status. Lastly the scope of any 
amendment or validation must be strictly defined. 
(2011-166 QPC September 23rd 2011 paras 3 & 4). 

Coming into force of a statute 

The difference in treatment resulting from the succession of two different legal frameworks in a given 
period of time does not per se run counter to the principle of equality.  
(2011-186/187/188/189 QPC October 21st 2011, para.6 p. 519) 



Powers of Parliament  

The difference in treatment between persons depending on the date on which such a visit or seizure by 
the Customs Authorities was made necessarily results from the coming into force of section 164 of Act 
n° 2008-776 of August 4th 2008 modernising the economy. It does not per se fail to comply with the 
principle of equality. 
(2011-150 QPC July 13th 2011, para.7 p. 356) 

Failure to exercise full powers 

Case of failure to exercise full powers 

Other rights and freedoms 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution and in 
particular by Article 34 thereof. The full exercise of these powers, together with the objective of 
constitutional status that the law be intelligible and accessible, which derives from Articles 4,5,6 and 16 
of the Declaration of the Rights of Man and the Citizen of 1789, requires it to enact provisions which are 
sufficiently precise and unambiguous.  
With regard to buildings and parts of new buildings, section 19 of the Act designed to improve the 
operation of Departmental Houses for the Disabled and containing various provisions concerning 
disability policy referred for review does not empower those vested with the power to make regulations, 
as it does in section 20, to lay down requirements as to accessibility with which such buildings would be 
expected to comply.  Under the provisions of said section 19, the scope of which is not clarified by 
Parliamentary debate, Parliament has entrusted those vested with the power to make regulations with the 
task of “laying down the conditions in which replacement measures may be taken in order to comply with 
requirements as to accessibility” provided for in Article L 111-7 of the Building and Housing Code. 
When enacting such provisions, which do not comply with the objective of constitutional status of 
intelligibility and accessibility of the law, Parliament has not defined in precise terms the purpose of the 
rules to be laid down by those vested with the power to make regulations to ensure the accessibility of 
buildings and parts of buildings. It has thus failed to exercise its powers to the full. Invalidation of section 
19. 
(2011-639 DC July 28th 2011, paras 7 and 10, p. 398) 

The environment 

Articles L 511-2 and L 512-7 of the Environment Code provide that draft Decrees of nomenclature 
together with drafts of general legal requirements for authorised or declared installations shall be 
published, possibly by electronic means. However in the wording submitted to the Constitutional Council 
paragraph 2 of Article L.511-2 does not provide for the publication of the draft Decree of nomenclature 
for authorised or declared installations. Furthermore neither the challenged provisions nor any other 
statutory provision ensures the implementation of the principle of public participation in the making of 
the challenged decisions. Hence, when enacting the challenged provisions without providing for the 
participation of the public, Parliament failed to exercise its powers to the full. 
(2011-183/184 QPC, October 14th 2011 para.8, p. 508) 

DELEGATED POWER TO ENACT LAWS 

Ordinances under Article 38 

Purpose of delegation 

Case of prohibited delegation 



Specific rules applicable to Overseas Communities 

Sections 1 and 4 of the Institutional Act pertaining to the Territorial Communities governed by Article 73 
of the Constitution are designed to draw conclusions from the creation of the Territorial Communities of 
Guyane and Martinique with respect to the authorisations provided for by Article 73 of the Constitution.  
Section 1 deletes the reference to the Départements and regions of Guyane and Martinique in the fourth 
and fifth parts of the General Code of Territorial Communities. Section 4 inserts the provisions pertaining 
to the authorisations applicable to these Communities in the seventh part of this Code. These new 
provisions are constitutional with the same qualification as that set forth in paragraph 37 of the decision 
of the Constitutional Council n° 2007-547 dated February 15th 2007. Thus the authorisations designed to 
adapt a statutory provision or lay down rules which are the preserve of statute law can only be granted by 
Parliament and not by the Government authorised to intervene in the preserve of statute law on the basis 
of Article 38 of the Constitution. 
(2011-636 DC, July 21st 2011, para.4, p. 369) 

POWER TO MAKE REGULATIONS 

National power to make regulations – Competent Authorities 

Distribution of the powers of the State between various Authorities 

It is the task of those vested with the power to make regulations to decide whether the conditions in 
which public service missions entrusted to health care establishments may also be entrusted to the Army 
Health Service are to be determined by Decree  in the Council of Ministers. Regulatory nature of the 
words “Decree in the Council of Ministers” found in paragraph 4 of Article L 6112-2 of the Public 
Health Code. 
(2011-225 L, June 16th 2011, para.1, p. 277) 

National power to make regulations – Manner of exercise.  
(see also Preserve of Statute law and of Regulations) 

Compliance with constitutional requirements.  

State legal aid may be requested by any citizen involved in legal proceedings and will be granted if he 
meets the requirements governing such a grant. The challenged provisions which exclude pleading fees 
from the scope of such aid do not, in view of their modest amount, failure to comply with the right to 
effective redress before a court of law. In all events it is up to those vested with the power to make 
regulations, competent to fix the amount of such fees, to do so in a manner compatible with this 
constitutional requirement. 
(2011-198 QPC November 25th 2011, para.4, p. 553) 

Various consultations 

Bodies whose opinion is not binding on any Public Authority. (see Title 14 : Independent 
Authorities) 

The creation of a National Observatory for Dog Behaviour under the authority of the Minister of the 
Interior and the Ministers for Agriculture and Health does not call into question any of the rules which 
the Constitution makes the preserve of statute law. Regulatory nature. 
(2011-224 L May 26th 2011, para.1 p. 251) 

DISTRIBUTION OF POWERS BY SUBJECT MATTER 



Guarantees of Civil Liberties 

Right to vote and Civic rights 

The provisions of paragraph 2 of Article 21-24 of the Civil Code merely leave it to a Decree issued after 
consultation with the Conseil d’Etat to approve a charter to be signed by all persons acquiring French 
nationality and of which the sole purpose is to “reiterate the essential principles, values and symbols of 
the French Republic”.  
They do not delegate the power to define the rules laid down by the Constitution or those which it has 
made the preserve of statute law. 
(2011-631 DC, June 9th 2011, para.14 p. 252) 

Guarantees offered by Courts of law 

Civil procedure 

6° of section 53 of Act n° 71-1130 of December 31st 1971 reforming certain legal professions merely 
leaves it to a Decree issued after consultation with the Conseil d’Etat to determine the procedure for 
settling disputes concerning the payment of Attorney’s fees and expenses. It is not intended to entrust 
those with the power to make regulations with the task of laying down rules which the Constitution 
makes the preserve of statute law. The contention that Parliament has failed to exercise its powers to the 
full must therefore be dismissed. The referral to a Decree made by 6° of section 53 of the Act of 
December 31st 1971 does not adversely affect any other right or freedom guaranteed by the Constitution.  
(2011-171/178 QPC September 29th 2011, para.7, p. 468) 

Disciplinary proceedings.  

The determining of rules of professional ethics, procedure and disciplinary measures applicable to a 
profession is not a matter of criminal law or criminal procedure within the meaning of Article 34 of the 
Constitution. Under Articles 34 and 37 paragraph 1 of the Constitution such a matter comes under the 
scope of regulations once no rule or principle which the Constitution makes the preserve of statute law is 
called into question. Under section 15 of Act n° 71-1130 reforming certain legal professions Attorneys 
must be admitted to the Bar in order to practice. Section 17 of said statute provides that each Bar shall be 
administered by a Bar Council which ensures in particular “compliance with the duties of Attorneys” and 
rules as to entry in the Register of accredited Attorneys. Under sections 22 and 22-1 of said statute the 
Disciplinary Council is composed of representatives from the various Bar Councils in the territorial 
jurisdiction of a Court of Appeal and the Paris Bar Council sits as Disciplinary Council for Paris. As all 
these provisions show, Parliament intended in the case in hand that professional misconduct of Attorneys 
be subject to disciplinary measures  including, if need be, temporary or permanent suspension from 
practice. Thus when leaving it to a Decree to stipulate the disciplinary measures which, by their nature 
and purpose are connected with this regulated profession, Parliament did not fail to exercise its powers to 
the full. Referral to a Decree under 2° of section 53 of the Act of December 31st 1971 does not fail to 
comply with Article 34 of the Constitution.  
(2011 -171/178 QPC, September 29th 2011, paras 5 & 6, p. 468) 

Rights of persons 

Article 34 of the Constitution vests Parliament with the power to lay down the conditions governing 
marriage. 
(2010-92 QPC, January 28th 2011, para.7, p. 87) 

Nationality  

 The provisions of paragraph 2 of Article 21-24 of the Civil Code merely leave it to a Decree issued after 
consultation with the Conseil d’Etat to approve a charter to be signed by all persons acquiring French 



nationality and of which the sole purpose is to “reiterate the essential principles, values and symbols of 
the French Republic”.  
They do not delegate the power to define the rules laid down by the Constitution or those which it has 
made the preserve of statute law. 
(2011-631 DC, June 9th 2011, para.14 p. 252) 

Criminal law , Major Offences, Criminal proceedings, Amnesty,  
Courts of law and the status of the Judiciary 

Although Article 34 of the Constitution makes it the preserve of Parliament to lay down “the rules 
concerning the setting up of new categories of courts”, the determination of the number, location and 
territorial jurisdiction of each of the courts set up in the framework of the principles defined by statute is 
the task of those vested with the power to make regulations. Hence, leaving it to a Decree to determine 
the number of Regional Audit Courts Parliament did not fail to exercise its powers to the full.  
(2011-641 DC, December 8th 2011 para.9, p. 576) 

Determination of offences and punishments 

Competent authority in matters of major offences 

The words “Academy Inspector” found in Article 222-17-1 of the Criminal Code are intended solely to 
identify the authority empowered to exercise in the name of the State powers which, under statute, are the 
preserve of the Executive power. They do not call into question the rules of criminal law or criminal 
procedure which are the preserve of statute law under Article 34 of the Constitution. These provisions are 
thus of a regulatory nature. 
(2011-228L, December 22nd 2011, para.2 p. 601) 

Rules of litigation in non criminal matters 

Administrative procedures not of a litigious nature 

The words “by mail or an interview with him or his representative” found in Article L 131-8 of the 
Education Code, specify the administrative procedure whereby the Academy Inspector sends a warning 
to the persons responsible for a child in the event of truancy on the part of the latter. They do not call into 
question any principle or rules which the Constitution makes the preserve of statute law. 
(2011-228L December 22nd 2011, para.1 p. 601) 

Civil service 

Preserve of statute law – Fundamental guarantees given to Civil servants and assimilated 
personnel  

Career 

It is incumbent upon Parliament, under Article 34 of the Constitution, to lay down the rules concerning 
fundamental guarantees given to officials in both the civil and military service. The challenged provisions 
pertain to the situation of professional reconversion in which a civil servant may find himself in the event 
of the restructuring of a State administration or a public administrative body when his post is likely to be 
done away with. They also specify the rights and duties of the civil servant involved. They do not result 
in entrusting those with the power to make regulations with the task of laying down rules or principles 
which the Constitution has made the preserve of statute law. 
(2011-134 QPC, June 17th 2011, paras 11 & 12 p. 278) 

Self-government of Territorial Communities 



Principle of self-government of Territorial Communities 

Powers of Parliament 

Town Planning 

Although it is the task of Parliament, under Article 34 of the Constitution, to determine the basic 
principles of the self-government of Territorial Communities and their powers together with those of 
systems of ownership and property rights, the determining of the manner of implementation of said 
principles is of a regulatory nature under Article 37 of the Constitution. It is therefore incumbent on 
Parliament alone to apportion powers in matters of town planning and national and regional development 
between the State and Territorial Communities and require the latter to take into consideration projects of 
general interest when drafting their local town planning documents. 
Article L 121-9 of the Town Planning Code merely leaves it to Decrees issued after consultation with the 
Conseil d’Etat to determine the conditions for the application of Chapter I of Title II of Book 1 of the 
Town Planning Code, pertaining to general provisions common to territorial coherence programmes, 
local town planning programmes and communal maps. It does not call into question the abovementioned 
basic principles. Hence, in all events, the argument based on failure by Parliament to exercise its powers 
to the full must be dismissed. 
(2010-95 QPC January 28th 2011, paras 4 & 5, p. 93) 

Education 

Power to make regulations 

Provisions designed to specify the length of training leading to the conferment of the diplomas of 
osteopath and chiropractor are of a regulatory nature. 
(2011-223 L February 3rd 2011, para.1 p. 95) 

Use of the term Academy Inspector 

The words which refer to “Academy Inspector”, “Academy Inspector, Director of the Departmental 
National Education Services” and “Rector” in Articles L 131-5 to L 131-10,  
L 241-4, L 351-3, L 441-2, L441-3, L 441-7, L 442-2, L 731-3, L 731-4 and L 914-6 of the Education 
Code, L 141-2 and L 222-4-1 of the Family and Social Welfare Code, 227-17-1 of the Criminal Code, L 
811-10 of the Rural  and Maritime Fishing Code and L 552-3-1 of the Social Security Code are intended 
solely to identify the authority empowered to exercise in the name of the State powers which under 
statute, are the preserve of the Executive power. They do not call into question the basic principles of 
social security, or the rules of criminal law or criminal procedure which are the preserve of statute law 
under Article 34 of the Constitution. These provisions are thus of a regulatory nature. 
(2011-228L December 22nd 2011, para.2 p. 601) 

Ownership, rights in rem and civil and commercial obligations 

Fundamental principles of ownership 

Miscellaneous 

Committees – Length of term of office 

The fixing on a temporary basis of the length of the term of office of members of Departmental Councils, 
Regional Councils and the National Council of the Nursing Profession holding office at the date of 
publication of Act n° 2009-879 of July 29th 2009 does not call into question the basic principles of 
“ownership, rights in rem and civil and commercial obligations” or those of “the law ..of social security” 
which Article 34 of the Constitution makes the preserve of statute law. These provisions are of a 



regulatory nature. 
(2011-227L November 10th 2011 para.1 p. 526) 

Basic principles of civil and commercial obligations 

Financial transactions 

The creation of a savings product accompanied by a tax incentive which any natural person having 
his/her tax residence in France may open in a bank of his/her choice which is authorised to receive 
deposits is the preserve of Parliament. The choice of the name of this product, which does not call into 
question any basic principles or rules which the Constitution makes the preserve of Parliament, is a 
matter for regulations. The name “Sustainable development savings book” referred to in the request made 
by the Prime Minister is thus of a regulatory nature. 
(2011-226 L July 28th 2011 para.2, p. 402) 



RIGHTS AND FREEDOMS 
 

MEANING OF “CONSTITUTIONALLY GUARANTEED RIGHTS  
AND FREEDOMS” 

Declaration of the Rights of Man and the Citizen 

Article 2  

Freedom to marry which derives from Articles 2 and 4 of the Declaration of 1789 is a constitutionally 
guaranteed right and freedom and may be raised in support of an application for a priority preliminary 
ruling on the issue of constitutionality. 
(2010-92 QPC January 28th 2011, paras 4 & 7, p. 87) 

Article 4 

Freedom of enterprise, which derives from Article 4 of the Declaration of 1789, is a constitutionally 
guaranteed right and freedom and may be raised in support of an application for a priority preliminary 
ruling on the issue of constitutionality. 
(2010-89 QPC January 21st 2011, para.3 p. 79) 

Freedom of enterprise, which derives from Article 4 of the Declaration of 1789, is a constitutionally 
guaranteed right and freedom and may be raised on the basis of Article 61-1 of the Constitution. 
(2011-139 QPC June 25th 2011, para.3 p. 300) 

Article 6 

The principal of equal access to employment in the public service may be raised in support of an 
application for a priority preliminary ruling on the issue of constitutionality. 
(2010-94 QPC January 28th 2011, para.3 p. 91) 

Article 16 

The right to effective redress before a court of law, which derives from Article 16 of the Declaration of 
1789, is a constitutionally guaranteed right and freedom and may be raised in support of an application 
for a priority preliminary ruling on the issue of constitutionality. 
(2010-90 QPC January 21st 2011, para.7 p. 81) 

The guarantee of rights proclaimed by Article 16 of the Declaration of 1789 which prohibits adversely 
affecting a legally acquired situation other than for reasons of sufficient general interest is a 
constitutionally guaranteed right and freedom and may be raised in support of an application for a 
priority preliminary ruling on the issue of constitutionality. 
(2010-102 QPC February 11th 2011 paras 3 & 4, p. 119) 

The principles of independence and impartiality, inseparable from the holding of judicial office, are 
constitutionally guaranteed rights and freedoms and may be raised in support of an application for a 
priority preliminary ruling on the issue of constitutionality. 
(2010-110 QPC March 25th 2011 para. 3, p. 160) 

The guarantee of rights proclaimed by Article 16 of the Declaration of 1789 is a constitutionally 
guaranteed right and freedom and may be raised in support of an application for a priority preliminary 
ruling on the issue of constitutionality. 
(2011-118 QPC April 8th 2011 para.7 p. 191) 

Article 17  

The right to receive a fair indemnity in the event of expropriation, recognised by Article 17 of the 
Declaration of 1789, is a constitutionally guaranteed right and freedom and may be raised in support of 



an application for a priority preliminary ruling on the issue of constitutionality. 
(2010-87 QPC January 21st 2011 para.3 p. 72) 

The right to property guaranteed by Articles 2 and 17 of the Declaration of 1789 is a constitutionally 
guaranteed right and freedom and may be raised in support of an application for a priority preliminary 
ruling on the issue of constitutionality. 
(2010-96 QPC February 4th t 2011 para.5 p. 102) 

Preamble of 1946 

Right to employment (paragraph 5) 

It is incumbent upon Parliament, vested with due powers under Article 34 of the Constitution, to 
determine the basic principles of Employment law and lay down rules such as to ensure, in accordance 
with the provisions of paragraph 5 of the Preamble of 1946, the right of every person to obtain 
employment while enabling the greatest number of citizens to exercise said right. This is a 
constitutionally guaranteed right and freedom and may be raised in support of an application for a 
priority preliminary ruling on the issue of constitutionality. 
(2010-98 QPC February 4th 2011  para.3 p. 108) 

It is incumbent upon Parliament, vested with due powers under Article 34 of the Constitution, to 
determine the basic principles of Employment law and lay down rules such as to ensure, in accordance 
with the provisions of paragraph 5 of the Preamble of 1946, the right of every person to obtain 
employment while enabling the greatest number of citizens to exercise said right. This is a 
constitutionally guaranteed right and freedom and may be raised in support of an application for a 
priority preliminary ruling on the issue of constitutionality. 
(2011-139 QPC June 24th 2011  para.4 p. 300) 

When requiring that certain activities be carried on by persons holding a professional qualification, or 
under the supervision of the latter, the challenged provisions of section 16 of the Act of July 5th 1996 do 
not per se adversely affect the right to employment. 
(2011-139 QPC, June 24th 2011, para.5 p. 300) 

Freedom to belong to a Trade Union (paragraph 6) 

The provisions of Article Lp 311-2 of the Employment Code of New Caledonia exclude agents under 
contract with public administrations from the benefit of the provisions of the Employment Code of New 
Caledonia applicable to collective labour relations. Neither these provisions nor any other law of the land 
of New Caledonia ensure for these agents implementation of freedom to join a Trade Union or the 
principle of participation of workers. The challenged provisions are thus unconstitutional in that they do 
not comply with the requirements deriving from paragraphs 6 and 8 of the Preamble of 1946. 
(2011-205 QPC December 9th 2011 para.7 p. 584) 

Principle of the participation of workers in the collective determination of their working conditions 
(paragraph 8) 

Paragraph 8 of the Preamble to the Constitution of October 27th 1946, which guarantees the right of 
workers to participate, through their delegates in the collective determination of their working conditions, 
may be raised in support of an application for a priority preliminary ruling on the issue of 
constitutionality. 
(2010-91 QPC January 28th 2011 para.3 p. 84) 

The provisions of Article Lp 311-2 of the Employment Code of New Caledonia exclude agents under 
contract with public administrations from the benefit of the provisions of the Employment Code of New 
Caledonia applicable to collective labour relations. Neither these provisions nor any other law of the land 
of New Caledonia ensure for these agents implementation of freedom to join a Trade Union or the 
principle of participation of workers. The challenged provisions are thus unconstitutional in that they do 
not comply with the requirements deriving from paragraphs 6 and 8 of the Preamble of 1946. 
(2011-205 QPC December 9th 2011 para.7 p. 584) 

Right to social protection (paragraph 11) 

Paragraph 11 of the Preamble of 1946 is a constitutionally guaranteed right and freedom and may be 



raised in support of an application for a priority preliminary ruling on the issue of constitutionality. 
(2011-123 QPC April 29th 2011, para.3, p. 213) 

The active solidarity income is designed mainly to act as an incentive to find or return to employment. 
Parliament was free to consider that the stability of the presence on national territory was one of the 
conditions essential for such professional insertion. When reserving the benefit of this active solidarity 
income to those foreign Nationals holding a work permit for at least five years, Parliament introduced a 
difference in treatment between French and foreign Nationals and secondly between foreign Nationals 
themselves depending on whether or not the latter have a stable place of residence in France, a difference 
in treatment which was not patently disproportionate with the purpose it sought to achieve. In the same 
manner, European Union Nationals or Nationals from another State signatory to the Agreement on the 
European Economic Area or the Swiss Confederation are, with respect to the purpose the statute seeks to 
achieve, in a different situation from that of other foreign Nationals.  
The arguments based on the infringement of the principle of equality and paragraph 11 of the Preamble 
of 1946 must be dismissed. 
(2011-137 QPC June 17th 2011, para.5 p. 288) 

Constitution of October 4th 1958 

Article 34 

Failure by Parliament to exercise fully the powers vested in it may only be raised in support of an 
application for a priority preliminary ruling on the issue of constitutionality when a constitutionally 
guaranteed right or freedom is called into question. 
(2010-95 QPC January 28th 2011, para.3 p. 93) 

When leaving it to a Decree issued after consultation of the Conseil d’Etat to specify, within the limits 
recalled above, the Diplomas, accredited qualifications or the length and manner of validation of the 
professional experience which warrant the qualification, Parliament did not delegate the power to lay 
down rules or principles which the Constitution makes the preserve of statute law. The argument based 
on failure by Parliament to exercise its powers to the full is thus to be dismissed. 
(2011-139 QPC June 24th 2011, para.9 p. 300) 

Article 72 

Self-government of Territorial Communities is a constitutionally guaranteed right and freedom. 
(2010-107 QPC March 17th 2011 para.4 p. 151) 

Article 75-1 

Article 75-1 of the Constitution does not institute any constitutionally guaranteed right or freedom. 
Failure to comply with it cannot therefore be raised in support of an application for a priority preliminary 
ruling on the issue of constitutionality on the basis of Article 61-1 of the Constitution. 
(2011-130 QPC May 20th 2011, para.3, p. 242) 

Charter for the Environment 

Articles 1 and 2 

Articles 1 and 2 of the Charter for the Environment, which lay down the principle of environmental 
vigilance and responsibility, are constitutionally guaranteed rights and freedoms and may be raised in 
support of an application for a priority preliminary ruling on the issue of constitutionality. 
(2011-116 QPC April 8th  2011, para.5, p. 183) 

Article 3 

Article 3 of the Charter for the Environment is a constitutionally guaranteed right and freedom and may 
be raised in support of an application for a priority preliminary ruling on the issue of constitutionality. It 
is incumbent upon Parliament and, in the framework laid down by statute, administrative authorities to 



determine, in compliance with the principles set forth in said Article, the methods of implementation 
thereof. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 

Article 4 

Article 4 of the Charter for the Environment is a constitutionally guaranteed right and freedom and may 
be raised in support of an application for a priority preliminary ruling on the issue of constitutionality. It 
is incumbent upon Parliament and, in the framework laid down by statute, administrative authorities to 
determine, in compliance with the principles set forth in said Article, the methods of implementation 
thereof. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 

Article 7 

The provisions of Article 7 of the Charter for the Environment are constitutionally guaranteed rights and 
freedoms. It is incumbent upon Parliament and, in the framework laid down by statute, administrative 
authorities to determine, in compliance with the principles set forth in said Article, the methods of 
implementation thereof. 
(2011-183/184 QPC October 14th 2011, para.6 p. 508) 

Objectives of Constitutional Status 

Although it is incumbent upon Parliament to implement the objective of constitutional status which is the 
ensuring of the opportunity for each person to have decent housing and although Parliament is free to 
such an end to impose such restrictions on the right to property as it shall see fit, this is on condition that 
such restrictions are not such as to distort the meaning and scope of such a right. The freedom of the 
individual must also be safeguarded. 
(2011-169 QPC, September 30th 2011, para.  8 p. 478) 

Norms of reference or elements not taken into account 

Failure by Parliament to exercise fully the powers vested in it may only be raised in support of an 
application for a priority preliminary ruling on the issue of constitutionality when a constitutionally 
guaranteed right or freedom is called into question. 
(2011-134 QPC June 17th 2011, para.10 p. 278) 

Although the objective of constitutional status of intelligibility and accessibility of the law which derives 
from Articles 4,5,6 and 16 of the Declaration of 1789 require Parliament to enact provisions which are 
sufficiently precise and unambiguous, failure to comply with such a requirement cannot per se be raised 
in support of an application for a priority preliminary ruling on the issue of constitutionality on the basis 
of Article 61-1 of the Constitution. 
(2011-134 QPC June 17th 2011, para.26, p. 278) 

Failure to comply with the objective of constitutional status that the law be intelligible and accessible 
cannot per se be raised in support of an application for a priority preliminary ruling on the issue of 
constitutionality on the basis of Article 61-1 of the Constitution. 
(2011-175 QPC October 7th 2011, para.9, p. 488) 

Failure by Parliament to exercise fully the powers vested in it may only be raised in support of an 
application for a priority preliminary ruling on the issue of constitutionality when a constitutionally 
guaranteed right or freedom is called into question. 
(2011-176 QPC June 17th 2011, para.3 p. 492) 

GENERAL PRINCIPLES APPLICABLE TO RIGHTS AND FREEDOMS 
GUARANTEED BY THE CONSTITUTION 



Guarantee of rights 

Rights of the Defence 

The challenged provisions (indent 2 of paragraph III of Article L 442-6 of the Commercial Code) do not 
preclude the partner who has sustained injury due to restrictive practices from bringing legal proceedings 
to have the illegal contracts or clauses avoided, obtain the restitution of money had and received and the 
payment of damages or from being a joined party to proceedings brought by a the public authority, nor 
do they preclude the business concern involved from joining its co-contracting party to the proceedings, 
having the latter heard or having the same produce documents necessary for its defence. They do not 
therefore run counter to the principle of audi alteram partem. 
(2011-126 QPC May 13th 2011 para.8 p. 235) 

Right to effective redress before a court 

State legal aid may be requested by any citizen involved in legal proceedings and will be granted if he 
meets the requirements governing such a grant. The challenged provisions which exclude pleading fees 
from the scope of such aid do not, in view of their modest amount, failure to comply with the right to 
effective redress before a court of law. In all events it is up to those vested with the power to make 
regulations, competent to fix the amount of such fees, to do so in a manner compatible with this 
constitutional requirement. 
(2011-198 QPC November 25th 2011, para.4, p. 553) 

Proceedings before Administrative courts 

Decisions to suspend or withdraw the accreditation of childcare or family assistants are administrative 
decisions which may be referred to the judge ruling on matters which are ultra vires and may be the 
object of a temporary suspension order on the basis of Articles L 521-1 of the Code of Administrative 
Justice. Hence the argument based on the infringement of the right to effective redress before a court is 
dismissed. 
(2011-119 QPC April 1st 2011, para.5 p. 180) 

The provisions of Article 8 of Ordinance n° 58-1100 of November 17th 1958 pertaining to the operation 
of the Houses of Parliament make it possible for any agent of Parliament to challenge, before an 
Administrative court, any individual decision taken against him to his detriment by the bodies of the 
Houses of Parliament. The agent involved may raise a plea of illegality as regards the decision taken 
under applicable rules and regulations by the bodies of a House of Parliament and sue the State for 
damages. A Trade Union organisation may also intervene before the Court to which the matter is 
referred. Hence by not allowing such an organisation to directly bring proceedings before an 
Administrative court against a decision taken by the bodies of a House of Parliament under applicable 
rules and regulations, Parliament intended to ensure a reconciliation which is not disproportionate 
between the right of persons directly involved to effective redress before a court and the principle of the 
separation of powers guaranteed by Article 16 of the Declaration of 1789. 
(2011-129 QPC May 13th 2011, para.4 p. 239) 

An application for legal aid may be made by any foreign National lodging an initial application for 
political asylum. It may also be made in the framework of a re-examination of this application for 
political asylum if said foreign National was not granted legal aid for the initial application. The 
challenged provisions, which thus ensure for the foreign National the guarantee that he will be heard by 
the National Right of Asylum Court assisted by an Attorney, do not fail to comply with the requirement 
of right to effective judicial redress. 
(2011-631 DC June 9th 2011  para.88 p. 252) 

When allowing hearings to be held using audio-visual communication Parliament intended to contribute 
to the good administration of justice and the proper use of public funds. It provided that the court room 
used must be specially equipped for such purposes, open to the public and located in premises of the 
Ministry of Justice. The hearing must be held in real time and the confidentiality of the transmission 
ensured. The person heard is entitled to have access to all the documents contained in the case file. If he 
is assisted by an Attorney the latter is physically present at the hearing. A record or audio-visual or sound 
recording of proceedings is made. All of the foregoing measures show that the challenged provisions 
afford sufficient guarantees of the right to a fair trial. 
(2011-631 DC June 9th 2011, para. 93 p. 252) 

Article L.600-1-1 of the Town Planning Code is not aimed at nor does it result in prohibiting the setting 
up of an Association or submitting such setting up to prior intervention of the administrative authority or 



even judicial authority. It deprives solely those Associations whose Articles of association have been 
filed after the posting in the Town Hall of an application to occupy or use land of the possibility of 
appealing against the decision taken following such an application. The restriction thus imposed on the 
right to redress is limited to individual decisions pertaining to the occupation or use of land. Hence  
Article L 600-1-2 of the Town Planning Code does not adversely affect in any substantial degree the right 
of Associations to bring proceedings. It does not adversely affect the individual right of each member to 
redress before a court. Neither does it fail to comply with the principle of freedom of association. 
(2011-138 QPC June 17th 2011, para.7, p. 291) 

Civil proceedings 

The challenged provisions (indent 2 of paragraph III of Article L 442-6 of the Commercial Code) do not 
preclude the partner who has sustained injury due to restrictive practices from bringing legal proceedings 
to have the illegal contracts or clauses avoided, obtain the restitution of money had and received and the 
payment of damages or from being a joined party to proceedings brought by a the public authority, nor 
do they preclude the business concern involved from joining its co-contracting party to the proceedings, 
having the latter heard or having the same produce documents necessary for its defence. They do not 
therefore run counter to the principle of audi alteram partem. Furthermore Parliament is free to 
acknowledge the right for a public authority to bring, in the defence of the general interest, legal 
proceedings for the purpose of putting an end to contractual practices which are contrary to public policy. 
Neither freedom of contract nor the right to effective redress before a court preclude the public authority, 
when exercising said power, from petitioning a court to avoid the unlawful agreements, to order 
restitution of money unlawfully received and compensate for any injury caused by these practices once 
the parties to the contract have been informed of the bringing of said proceedings. With this qualification, 
the challenged provisions do not fail to comply with constitutional requirements connected with the right 
to effective redress and freedom of contract. 
(2011-126 QPC May 13th 2011 paras 8 & 9 p. 235) 

Sections 12 and 57 of the Act pertaining to immigration and integration make any irregularities raised 
after the first hearing concerning extension of the maintaining of a person in the waiting zone 
inadmissible before the Freedom and Detention judge.  These sections reflect the case law of the Cour 
de cassation whereby the conditions of the retention for questioning of a foreign National may be 
challenged solely during the proceedings pertaining to the first request for extension of the maintaining of 
said foreign National in this zone and may no longer be raised before the judge asked to rule on a new 
request for extension,  and apply said case law as regards both administrative retention and maintaining 
in the waiting zone and extend the same to all irregularities. Irregularities which can no longer be raised 
after the first extension hearing are those which could have been raised at that time When requiring that 
such irregularities be raised at the first hearing before the Freedom and Detention judge the challenged 
provisions seek to attain the objective of constitutional status of a good administration of justice without 
failing to show due regard for the right to an effective remedy before a court. 
(2011-631 DC June 9th 2011 para.27 p. 252) 

Tax procedure 

The right of effective redress before a court which derives from Article 16 of the Declaration of 1789 
implies that the de facto or de jure directors of a company severally ordered to pay  
the penalty imposed on said company may challenge both their status as several debtor and the grounds 
and due date of said penalty and contest the proceedings brought. The applicable provisions of the Book 
of Tax Procedures as applied by the courts of relevant jurisdiction show that such grounds for appeal are 
open to them. In these conditions the challenged provision, which is intended to hold such directors 
severally liable for the payment of the penalty, does not adversely affect the guarantee of rights requires 
by Article 16 of the Declaration of 1789. 
(2010-90 QPC January 21st 2011 paras 7 & 8, p. 81) 

Section 164 of Act n° 2008-776 of August 4th 2008 has reformed the system of searches and seizures 
carried out by certain agents of the Administration duly authorised by a judge. Paragraphs II and III of 
this section have amended respectively Articles L.38 of the Book of Tax Procedures and Article 64 of the 
Customs and Excise Code applicable to searches and seizures carried out in matters of Customs and 
Excise duties and indirect taxes.  They have inserted into the procedure provided for by said Articles 
additional guarantees for persons concerned by such searches by giving them the faculty of lodging with 
the President of the Court of appeal an appeal against the order authorizing the search by the Tax 
authorities and also against the carrying out of such searches.  2° of paragraph IV of this section, 
challenged in the case in hand, extends this same right of appeal to persons subjected to such searches 
and seizures prior to the coming into force of this statute. It thus retrospectively extends to these persons 
the benefit of this new channel of appeal. However this possibility inures solely to the benefit of persons 



subjected to such searches and seizures during the three years preceding the date of publication of the 
statute, i.e as from August 5th 2005. 
The right to an effective remedy before the courts did not require Parliament  to extend retrospectively 
the benefit of such channels of appeal to persons subjected to such searches and seizures three years prior 
to August 5th 2008, the date of publication of the statute, when such searches or seizures did not give rise 
to any further action or led to the notification of an offence which was either the object of a res judicata 
decision or an out of court settlement before this date. In the other cases, the challenged provisions do not 
result in depriving persons notified of the commission of an offence subsequently to searches or seizures 
carried out before August 5th 2005 of the right to challenge the legitimacy of such measures before the 
courts having jurisdiction to rule on the proceedings brought on the basis thereof. 
(2011-150 QPC July 13th 2011, paras 6 & 8 p. 356) 

Legal certainty 

Adversely affecting a legally acquired situation  

As ruled by the Constitutional Council in its decision n° 2000-440 DC of January 10th 2001, the 
suppression of the professional privilege enjoyed by maritime brokers and ships’ pilots met a need in the 
general interest resulting from Parliament’s wish to make domestic law conform to the Council 
regulation of October 12th 1992.  This suppression was also designed to further freedom of competition 
and freedom of enterprise. Parliament did not adversely affect a legally acquired situation in conditions 
contrary to the guarantee of rights proclaimed by Article 16 of the Declaration of 1789. 
(2010-102 QPC February 11th 2011 paras 4 & 5 p. 119) 

Parliament may, at any time, acting in matters under its jurisdiction, amend or repeal previous statutes by 
replacing them, if need be, by other provisions. It cannot however deprive rules and principles of 
constitutional status of statutory guarantees. It would in particular fail to have due regard for the 
guarantee of rights proclaimed in Article 16 of the Declaration of 1789 if it were to pass measures 
adversely affecting situations recognized by law without any sufficient justification of general interest. 
The provisions of Article L.2411-12-1 of the General Code of Territorial Communities authorises 
transfer free of charge of property or rights of the section of the commune solely for reasons attributable 
to members of the section or their representatives. Parliament did not exclude all compensation in the 
exceptional case where the transfer of ownership would entail for the members of the section special and 
exorbitant outlay, out of all proportion with the objective of general interest sought to be achieved. In 
such conditions these provisions do not affect any legally acquired situation in a manner contrary to the 
guarantee of rights proclaimed by Article 16 of the Declaration of 1789. 
(2011-118 QPC April 8th 2011 paras 7 & 8 p. 191) 

Modifications or withdrawals of authorisations granted by the State in the framework of water policy 
pursuant to Article L 214-4 of the Code of the Environment may only be carried out without 
compensation in the cases which this Article lists restrictively. They may be proceeded with in 
circumstances which, beyond the control of the administrative authority, come under either the exercising 
of the police powers of the administration or failure by the holder of an authorisation or licence to 
comply with his obligations. The scope of the challenged provisions is thus strictly proportionate to the 
purposes of general interest in preserving the aquatic environment and protecting public health and 
safety. 
The authorisations provided for by Article L 214-3 of the Code of the Environment are unilaterally 
granted by the State and are thus not of a contractual nature. 
Parliament did not exclude all compensation in the exceptional case where the transfer of ownership 
would entail for the members of the section special and exorbitant outlay, out of all proportion with the 
objective of general interest sought to be achieved. In such conditions these provisions do not affect any 
legally acquired situation in a manner contrary to the guarantee of rights proclaimed by Article 16 of the 
Declaration of 1789. 
(2011-118 QPC April 8th 2011 paras 6 to 8 p. 191) 

Other retrospective measures 

Statutory validation 

—— Principles  



Although Parliament may retrospectively modify a legal rule or validate an administrative instrument or 
an instrument of private law, this is on condition that such a measure is taken for purposes of general 
interest and respects court decisions which have become res judicata, together with the principle of the 
non retrospective nature of penalties and punishments. The instrument modified or validated must not 
infringe any rules or principle of constitutional status, unless the purpose which it is sought to achieve in 
the general interest is itself of constitutional status. Lastly the scope of the modification or validation 
must be strictly defined 
 (2010-100 QPC February 11th 2011 para. 4 p. 114). 

—— Grounds of sufficient general interest 

Paragraph III of section 31 of Act n° 96-1182 of December 30th 1996 being the Supplementary Finance 
Act for 1996 validated the tax audits carried out by the Tax Authorities prior to the coming into force of 
this statute together with tax assessments issued after such audits in the event of their being challenged 
on the grounds that such audits were carried out as part of a comprehensive audit of the taxpayer’s tax 
situation or an audi alteram partem audit of the personal tax situation of natural persons not having their 
tax residence in France. By this provision Parliament confirmed the means of investigation at the disposal 
of the Tax Authorities to audit income of French origin received by taxpayers whether they be domiciled 
in France or abroad, without depriving said taxpayers of the procedural guarantees surrounding such 
audits. Parliament by thus acting intended to implement the constitutional objective of fighting tax 
avoidance and tax evasion. 
(2011-166 QPC September 23rd 2011 para.5 p. 455) 

Scope of validation 

When refraining from indicating the precise grounds of the illegality which it wished to see removed, 
Parliament failed to comply with the principle of the separation of powers and the right to effective 
redress before a court which derives from Article 16 of the Declaration of 1789. Finding of 
unconstitutionality. Repeal as from the date of publication of the decision in the Journal officiel of the 
French Republic. 
(2010-100 QPC February 11th 2011 para.5 p. 114) 

Paragraph III of section 31 of Act n° 96-1182 of December 30th 1996 being the Supplementary Finance 
Act for 1996 validated the tax audits carried out by the Tax Authorities prior to  
the coming into force of this statute together with tax assessments issued after such audits in the event of 
their being challenged on the grounds that such audits were carried out as part of a comprehensive audit 
of the taxpayer’s tax situation or an audi alteram partem audit of the personal tax situation of natural 
persons not having their tax residence in France. Parliament by the challenged provision precisely 
defined and limited the scope of the validation. 
(2011-166 QPC September 23rd 2011 para.5 p. 455) 

Application of the law timewise 

The introduction of a levy on retirement pensions paid under the retirement system of Article L 137-11 of 
the Social Security Code (“gold-plated pensions”) does not per se adversely affect the right to a 
retirement pension. The argument based on failure to comply with Article 16 of the Declaration of the 
Rights of Man and the Citizen of 1789 must be dismissed. 
(2011-180 QPC October 13th 2011, paras 10 & 11 p. 498) 

Freedom and liability 

Affirmation of the principle 

The freedom proclaimed in Article 4 of the Declaration of 1789 implies that in principle any person 
causing damage to another is under a duty to compensate for the same. The possibility of bringing an 
action for relief implements this constitutional requirement. However this does not preclude Parliament, 
for reasons of general interest, from modifying the conditions in which liability may be incurred. It may 
on such grounds introduce restrictions or exclusions on condition that they do not entail any 
disproportionate adverse effect on the rights of injured parties or on the right to an effective remedy 
before a court which derives from Article 16 of the Declaration of 1789. 
(2011-116 QPC April 8th 2011 para 4, p. 183; 2011-127 QPC May 6th 2011 para.7 p. 183; 2011-167 QPC September 



24th 2011 para.4 p. 183) 

Applications 

Article L 112-16 of the Building and Housing Code forbids a person who feels he is subjected to a 
nuisance to seek redress when such a nuisance stems from an agricultural, industrial, craft, commercial or 
aeronautic activity carried on prior to his arrival and undertaken and carried on in compliance with 
statutory provisions or regulations at such time in force and, in particular, activities designed to preserve 
and protect the environment. This provision does not preclude liability for fault. In these conditions 
Article L 12-16 of the Building and Housing Code does not fail to comply with the principle of liability 
and the rights and obligations which derives from Articles 1 to 4 of the Charter for the Environment. 
(2011-116 QPC April 8th 2011 para.7 p. 183) 

8° of Article 412-8 of the Social Security Code and 2° of Article L 413-12 thereof determine the scope of 
certain provisions of the Social Security general regime regarding occupational injuries of seafarers 
vis-à-vis those of the special regime laid down by the Decree-Law of June 17th 1938. These provisions 
cannot, without disproportionately affecting the rights of those suffering from wrongdoings attributable 
to the fault of another, be construed as precluding, per se, a seafarer sustaining an occupational injury 
caused by an inexcusable fault of the part of his employer while performing his contract of maritime 
employment from claiming additional compensation from the Social Security courts in the conditions 
provided for by Chapter 2 of Title V of Book IV of the Social Security Code. With this qualification 
these provisions do not fail to comply with the principle of liability. 
(2011-127 QPC May 6th 2011, para.9 p. 222) 

In its decision n° 2010-8 QPC of June 18th 2010, the Constitutional Council found that with the 
qualification set forth in paragraph 18 of said decision, Articles  L 451-1 and L 452-2 to  
L 452-5 of the Social Security Code pertaining to compensation for occupational injuries do not fail to 
show due regard for the principle of liability. Hence when subjecting the compensation of an employee 
victim of a traffic accident which occurred on a route not open to public traffic to the system of 
occupational injuries provided for by the Social Security Code to the exclusion of the provisions of the 
Act of July 5th 1985 on traffic accidents, the challenged provisions do not fail to show due regard for this 
principle. 
(2011-167 QPC September 23rd  2011 para.6 p. 458) 

RIGHT TO PRIVACY  
(see also below Rights of Foreign Nationals and Right of Asylum,  

Freedom of the Individual and Personal Freedom) 

Processing of data of a personal nature  
(see also Title 15 Independent Authorities) 

Police and Justice Data Files 

Police and Gendarmerie Data Files 

Section 11 of the Internal Security Guideline and Programming Act codifies with  
Articles 230-6 to 230-11 of the Code of Criminal Procedure, while amending the same, the provisions of 
section 21 of Act n° 2003-239 of March 18th 2003 pertaining to files concerning previous convictions. 
In its decision of March 13th 2003, the Constitutional Council held sections 21 and 25 of the Act of 
March 18th 2003 on internal security to be constitutional subject to the qualifications set forth in 
paragraphs 26, 34, 35, 38 and 43 of said decision.  
The amendments introduced by the provisions of section 21 of the Act of March 8th 2003 upon their 
insertion into Articles 230-6 to 230-11 of the Code of Criminal Procedure strengthen the monitoring by 
the judicial authority of data registered in previous conviction files.  
Article 230-8 of the Code of Criminal Procedure provides that the Public Prosecutor or the Judge in 
charge of following the implementation and updating of processed data shall rule within one month on 
the response to be given to applications for removal or rectification of data. This Article also provides 
that all data pertaining to persons incriminated and maintained in the previous conviction files 
notwithstanding the acquittal, decision of no case to answer or discontinuance of any proceedings with 



respect to the persons involved on whatsoever grounds shall carry an entry forbidding the consultation of 
such data in the framework of an administrative enquiry. The difference in treatment concerning the 
keeping of such data, which is the consequence of the possibility given to the Public Prosecutor to order 
removal of data when proceedings are discontinued for lack of sufficient evidence to support the charges 
laid, is based on the lack of interest of keeping such data in the files.  
With the same qualifications as those set out in 2003, the Constitutional Council holds that the provisions 
of Articles 230-6 to 230-11 of the Code of Criminal Procedure, which are neither obscure nor ambiguous, 
are in conformity with the Constitution.  
(2011-625 DC March 10th 2011, paras 9 to 13 p. 122) 

Section 14 of the Internal Security Guideline and Programming Act inserts Articles 230-20 and following 
into the Code of Criminal Procedure pertaining to cross-checking judicial software. Use of such software 
makes it possible to compare data of a personal nature collected during judicial investigations initiated 
for all types of offences regardless of the seriousness of the latter. It is the task of Parliament to enact 
guarantees sufficient to ensure the reconciliation of the objectives of safeguarding law and order with 
constitutionally protected freedoms taking into account the general nature of the application of such 
software.  
Firstly the provisions of Articles 230-20 and following are not aimed at nor can result in allowing any 
general processing of data collected during police investigations. Article 230-33 provides that without 
prejudice to the monitoring powers vested in the National Commission on Data Processing and 
Individual Liberties processing of data of a personal nature using cross-checking software is carried out 
under the control of the Public Prosecutor or relevant Investigating Magistrate. Such software can 
therefore be used solely for the use of personal data, duly authorised by the judicial authorities in the 
framework of an investigation or specific procedure concerning a series of acts and for the sole purposes 
of these investigations. Qualification 
Secondly, in view of the possibility offered by these provisions for the recording of data connected with 
even trivial acts,  the timeframe for the keeping of such data shall not be extended on the initiative of the 
investigator for longer than a period of three years following the recording thereof.  Invalidation 
(2011-625 DC March 10th 2011, paras 70 to 72 p. 122) 

Civil law 

When forbidding identification by the genetic markers of a deceased person who had not expressly 
agreed to such a measure during his lifetime, the final phrase of paragraph 5 of Article 16-11 of the Civil 
Code has not infringed the right to privacy. 
(2011-173 QPC September 30th 2011, para.6 p. 481) 

Video-surveillance, sound recording and filming 

The provisions of Section 18 of the Internal Security Guideline and Programming Act authorise any legal 
entity to install internal security devices outside the “immediate” perimeter of buildings and installations 
and entrust private operators with the task of operating video-protection systems on the public highway 
and viewing the filmed images on behalf of public bodies. When so doing it makes it possible to entrust 
private persons with the task of carrying out surveillance of the public highway. Each of these provisions 
makes it possible to delegate to a private person general administrative police powers inherent in the 
exercising of the “public force” necessary to guarantee rights. They fail to comply with Article 12 of the 
Declaration of 1789. 
(2011-625 DC March 10th 2011, paras 18 & 19 p. 122) 

Situation of Foreign Nationals  
(See also below Right of Foreign Nationals and Right of Asylum) 

Sections 26,40 and 70 of the Act pertaining to immigration, integration and nationality amend the Code 
on the entry and sojourning of foreign Nationals and the right of asylum( 11° of Articles L 313-11, 
L.511-4, L.521-3 and L 532-4) to amend  the conditions in which a seriously ill foreign National may, 
exceptionally, be given the right to remain on French territory: they replace the impossibility for said 
National to “effectively benefit from suitable treatment in his home country” by that of the “lack” of such 
suitable treatment in the home country of said foreign National. They reserve the case of an “exceptional 
humanitarian circumstance appraised by the Director general of the Regional Health Agency” According 



to the parties making the referral for review, the lack of precision of the procedure entrusting the 
appraisal of said situation to the administrative authority will lead to a breach of medical confidentiality 
such as to infringe the right to privacy. 
When reserving the case of an exceptional humanitarian circumstance, Parliament wished the taking into 
account of individual situations which, notwithstanding the existence of suitable treatment in the home 
country or the country to which said person is sent, justify allowing said person to remain on French 
territory. In order to do this it entrusted the appraisal of this individual situation to the administrative 
authority having the benefit of informed advice from the Director General of the Regional Health 
Authority, who has in turn had the benefit of an informed medical opinion. Only the person involved may 
transmit to the administrative authority the information concerning his state of health put forward in 
support of his application. 
Dismissal of arguments based on infringement of the right to privacy. 
(2011-631 DC, June 9th 2011 paras 34 to 36, p. 252) 

Confidentiality 

Medical confidentiality (see also above Processing of data of a personal nature – Medical data) 

Sections 26,40 and 70 of the Act pertaining to immigration, integration and nationality amend the Code 
on the entry and sojourning of foreign Nationals and the right of asylum(11° of Articles L 313-11, 
L.511-4, L.521-3 and L 532-4) to amend  the conditions in which a seriously ill foreign national may, 
exceptionally, be given the right to remain on French territory, they replace the impossibility for said 
National to “effectively benefit from suitable treatment in his home country” by that of the “lack” of such 
suitable treatment in the home country of said foreign National. They reserve the case of an “exceptional 
humanitarian circumstance appraised by the Director general of the Regional Health Agency” According 
to the parties making the referral for review, the lack of precision of the procedure entrusting the 
appraisal of said situation to the administrative authority will lead to a breach of medical confidentiality 
such as to infringe the right to privacy. 
When reserving the case of an exceptional humanitarian circumstance Parliament wished the taking into 
account of individual situations which, notwithstanding the existence of suitable treatment in the home 
country or the country to which said person is sent, justify allowing said person to remain on French 
territory. In order to do this it entrusted the appraisal of this individual situation to the administrative 
authority having the benefit of informed advice from the Director General of the Regional Health 
Authority, who has in turn had the benefit of an informed medical opinion. Only the person involved may 
transmit to the administrative authority the information concerning his state of health put forward in 
support of his application. 
Dismissal of argument based on the infringement of the right to privacy. 
(2011-631 DC, June 9th 2011 paras 34 to 36, p. 252) 

RIGHT TO LEAD A NORMAL FAMILY LIFE 

Scope of the principle 

The right to lead a normal family life does not imply the right to marry for couples of the same sex.  
(2010-92 QPC January 28th 2011 para.8 p. 87) 

When forbidding identification by the genetic markers of a deceased person who had not expressly 
agreed to such a measure during his lifetime, the final phrase of paragraph 5 of Article 16-11 of the Civil 
Code has not infringed the right to lead a normal family life. 
(2011-173 QPC September 30th 2011, paras 5 & 6 p. 481) 

Review of statutory guarantees of such a right 

Sufficient statutory guarantees 

The final paragraph of Article 75 and Article 144 of the Civil Code do not preclude couples of the same 
sex from cohabiting in the conditions set forth in Article 515-8 of said Code or from having the benefit of 



the legal framework of the Civil Solidarity Pact governed by  
Article 515-1 and following thereof. The challenged provisions do thus not infringe the right to a normal 
family life. 
(2010-92 QPC January 28th 2011 para.8 p. 87) 

RIGHT TO PROPERTY 

Principles 

Basis of the right to property 

Property is one of the rights of Man proclaimed by Articles 2 and 17 of the Declaration of 1789. Article 
17 of the Declaration of 1789 proclaims: « Since the right to property is inviolable and sacred, no one 
may be deprived thereof, unless public necessity, legally ascertained, obviously requires it, and fair and 
prior indemnity has been paid». In the absence of any deprivation of the right to property, Article 2 of the 
Declaration nevertheless proclaims that any restriction imposed on the exercising of said right must be 
justified on grounds of general interest and proportionate to the purpose it is sought to achieve. 
(2011-118 QPC April 8th 2011 para.3 p. 191) 

Scope of the application of the protection of the right to property 

Holders of title to property 

Pursuant to the edict of Saint-Germain-en-Laye of December 1674, the Decree of November 22nd and 
December 1st 1790, the Ordinance of February 9th 1827 and the Decrees of March 21st 1882 and June 4th 
1887, except for “individual sales” proceeded with prior to the edict of 1674 which validated the same, 
land situated in the area of the fifty geometrical steps in Guadeloupe and Martinique can only have been 
disposed of by the State.  Therefore, subject to rights resulting from such a sale or validation by the 
State, no right of title to such property has been validly created to the benefit of third parties. The 
argument that the challenged provision, pursuant to which only titles assertable against the State dating 
from before the coming into force of the Decree of June 30th 1955 are those issued or validated by the 
State, does not comply with the right to property guaranteed by Article 2 and 17 of the Declaration of 
1789 must be dismissed. 
(2010-96 QPC February 4th 2011, para.6 p. 102) 

Under Article L 2411-1 of the General Code of Territorial Communities a section of a Commune is a 
legal entity of public law vested with permanent and exclusive title to property or rights distinct from 
those of the Commune. Under Article L 2411-10 of the same Code, the members of the section, in the 
conditions resulting either from decisions of the municipal authorities or from local usage, have the 
enjoyment of that property of the section the products of which are received in kind. They are therefore 
not vested with any title to said property or rights. The argument that the transfer of the property of a 
section of the Commune, provided for by Article L 2411-12-1 of the General Code of Territorial 
Collectivities adversely affects the right to property of its members is dismissed as being inoperative. 
(2011-118 QPC April 8th 2011 para.4 p. 191) 

The principle of equality before the law and public burden sharing and the protection of the right to 
property, which does not concern merely the property of private individuals but also the property of the 
State and other public entities, derive firstly from Article 6 and 13 of the Declaration of the Rights of 
Man and the Citizen of 1789 and secondly from Articles 2 and 17 thereof. Due regard for the protection 
of property guaranteed by such provisions does not preclude Parliament, when pursuing a purpose in the 
general interest, from authorising the transfer of property between public bodies free of charge. 
The provisions of Article L 2411-12-1 of the General Code of Territorial Communities are intended to 
allow the transfer of property or rights of the section to the Commune in order to terminate the blocking 
of said transfer due to the abstention of at least two thirds of voters or the administrative or financial 
malfunction of the section. They do not therefore fail to comply with constitutional requirements 
pertaining to the property of public bodies. 
(2011-118 QPC, April 11th 2011, paras 5 & 6 p. 191) 



Scope of applications 

Ownership of real estate 

It is incumbent upon Parliament, vested under Article 34 of the Constitution with the power to lay down 
the basic principles of ownership and rights in rem, to determine the manner in which rights of owners of 
adjoining properties should be reconciled. The system of easements is one of the measures designed to 
ensure such reconciliation. 
(2011-193 QPC November 10th 2011 para.4 p. 541) 

The Constitutional Council reviews the alignment procedure as regards the constitutional protection of 
the right to property. 
(2011-201QPC December 2nd 2011, paras 6 to 8 p. 563) 

The Constitutional Council reviews an application for a priority preliminary ruling on the issue of 
constitutionality concerning Article 2206 of the Civil Code which governs adjudication in the framework 
of the seizure of real estate as regards the constitutional protection of the right to property. 
(2011-206 QPC December 16th 2011, para.3 p. 593) 

Claims for money owed 

Under paragraph III of Article L 442-6 of the Commercial Code, judgments ordering restitution and, as 
the case may be, the payment of damages are delivered following the avoidance of illegal clauses. The 
argument that such measures adversely affect the right to property of the person against whom such an 
order is made must therefore be dismissed.  
(2011-126 QPC May 13th 2011, para.12 p. 235)  

It is incumbent upon Parliament, vested with due power under Article 34 of the Constitution to determine 
the basic principles of systems of ownership, rights in rem and civil and commercial obligations to 
determine the manner in which, to ensure the performance of civil and commercial obligations, the 
property rights of promisees and promisors must be reconciled. Specific performance on the property of 
the promisor is one of the methods designed to ensure such reconciliation 
(2011-151 QPC July 13th 2011, para.4 p. 359) 

Protection against infringement of the right to property 

Test of seriousness of the infringement of the right to property 

No infringement of the right to property.  

Taking into account the scope and manner in which they enable holders of easement rights to preserve 
their rights, the restrictions imposed on the exercising of the right to property by section 6 of Act n° 
2002-306 of March 4th 2002, which provides for the  extinction of  those land easements created before 
January 1st 1900 which were not registered in the Land Register within 5 years of the promulgation of the 
statute are not of such a serious nature as to distort the meaning and impair the scope of the right to 
property. 
(2011-193 QPC November 10th 2011 para.7 p. 541) 

Statutory guarantees 

Infringement of the right to property 

1° of paragraph I of section 72 of the Land Guidelines Act of December 30th 1967 allows Communes to 
require builders, when granting them planning permission, to assign part of their land free of charge to 
said Communes. It vests in the public community the widest power of appraisal as to the application of 
this provision and does not specify the public use to which the land thus assigned should be put. No other 
statutory provision introduces guarantees making it possible to ensure no infringement of Article 17 of 
the Declaration of 1789. Parliament has thus failed to exercise its powers to the full. Finding of 
unconstitutionality 
(2011-176 QPC October 7th 2011 para.5 p. 492) 

Protection against deprivation of property 



Meaning of deprivation of property 

Section 1 of the Act reforming representation before Courts of Appeal merges those Attorneys (known as 
avoués) previously enjoying special rights of audience before Courts of Appeal with the normal body of 
Attorneys. Sections 32 and 33 of the statute referred for review put an end to the status of such Attorneys 
(avoués) and consequently strip the same of their status as judicial officer and the right to put forward 
their successor under section 91 of the Finance Act of April 28th 1816.  
The ending of the professional privilege enjoyed by these avoués is not a deprivation of property within 
the meaning of Article 17 of the Declaration of 1789. The arguments based on the infringement of said 
Article, in particular that criticizing the absence of any a priori compensation, are thus to be dismissed as 
being inoperative. 
(2010-624 DC January 20th 2011, paras 15 & 16 p. 66) 

The autorisations granted by the State under its water policy on the basis of Article L 214-3 of the Code 
of the Environment cannot be deemed to be property over which their holders have a right of ownership 
and as such guaranteed by Articles 2 and 17 of the Declaration of 1789. The argument raised is thus 
inoperative. 
(2011-141 QPC, June 24th 2011, para.4 p. 304) 

Under paragraph 2 of Article 270 of the Civil Code the compensatory allowance is designed to 
compensate to the extent possible the disparity which the breakdown of marriage creates in the respective 
living conditions of the married couple. Article 271 provides that this allowance is fixed by the judge on 
the basis of the needs of the spouse to whom it is paid and the financial resources of the other party.  The 
awarding by the judge to the other spouse of property belonging to one spouse is intended to ensure the 
payment of the debt owed by said spouse to the other spouse in the form of the compensatory allowance. 
It is a means of payment of an obligation imposed by a court of law. The consequence thereof is that if 
the court ordered awarding of property as a compensatory allowance leads to depriving the owner of the 
title to such property, this does not comes under the scope of Article 17 of  
the Declaration of 1789. 
(2011-151 QPC July 3th 2011, para.5 p. 359) 

The challenged provisions of the Act of July 29th 1892 are intended to allow agents of the administration 
or persons appointed by the latter to enter private property to carry out operations necessary for 
preliminary studies for public works projects. They also permit the temporary occupation of land for the 
same purpose. These provisions do not lead to any deprivation of the right to property within the meaning 
of Article 17 of the Declaration of 1789.  
(2011-172 QPC October 7th 2011, para.9 p. 464) 

When making it possible to include in a development plot a parcel of land detached from another 
property the challenged provisions of section 82 of the Town Planning Act of June 15th 1943 are neither 
aimed at not result in leading to the deprivation of property.  They are therefore outside the scope of 
application of Article 17 of the Declaration of 1789.  
(2011-177 QPC October 7th 2011, paras 3 & 4) 

The right granted to the State by Article L 321-5-1 of the Forestry Code to create and develop a right of 
way to ensure the continuity of the routes used for fire-fighting, the long-standing nature of the routes 
created and the installation of equipment to protect and ensure surveillance of forests does not lead to any 
deprivation of property within the meaning of Article 17 of the Declaration of 1789.  
(2011-182 QPC October 14th 2011 para.4 p. 505) 

Under Article 637 of the Civil Code “An easement is a burden imposed on one property for the use and 
utility of property belonging to another owner”. It thus consists in an encumbrance on the servient 
tenement which vests a right in the owner of the dominant tenement.  
The right of ownership of the holder of the easement on his tenement subsists notwithstanding the 
extinction of the easement which is merely an accessory to the latter. Thus the extinction of the 
easements constituted prior to 1900 in Alsace-Moselle within 5 years of the promulgation of the Act of 
March 4th 2002 does not adversely affect the right to property. In the absence of any deprivation of 
property, the extinction of the easement provided for by this statute does not come under the scope of 
Article 17 of the Declaration of 1789. 
(2011-193 QPC November 10th 2011 para.5 p. 541) 

An unbroken line of precedent from the Conseil d’Etat with respect to Articles L 112-1 and L 112-2 of 
the Roadway Code shows that an alignment plan only awards the Territorial Community the land which 
it delimits in the framework of minor rectifications of the realigned portion of the road or pathway. It 
does not allow any substantial road widening nor a fortiori the opening up of any new roads or paths. 
Neither can it adversely affect real estate to any major extent. Alignment thus does not come under the 
scope of Article 17 of the Declaration of 1789.  
(2011-201 QPC December 2nd 2011, para.5 p. 563) 



Article 389 of the Customs & Excise Code provides for the disposal during proceedings by the Customs 
& Excise Administration on authorisation by a judge of vehicles and perishable items seized. This 
disposal, which is not a penalty of confiscation ordered against the owner of the goods seized, leads to 
the deprivation of the right to property within the meaning of article 17 of the Declaration of 1789. 
(2011-203 QPC December 2nd 2011 para.4 p. 572) 

It is incumbent upon Parliament, vested with due power under Article 34 of the Constitution to determine 
the basic principles of systems of ownership, rights in rem and civil and commercial obligations to 
determine the manner in which, to ensure the performance of civil and commercial obligations, the 
property rights of promisees and promisors must be reconciled. Specific performance on the property of 
the promisor is one of the methods designed to ensure such reconciliation 
Article 2190 of the Civil Code provides that the seizure of real estate is a form of specific performance on 
the real property of the promisor in view of the distribution of the price thereof. It is a means of payment 
of an executory judgment debt. Thus although the judgment results in the promisor being deprived of the 
ownership of said property, these proceedings do not come under the scope of Article 17 of the 
Declaration of 1789. 
(2011-206 QPC December 16th 2011, paras 4 &5 p. 593) 

The challenged provisions of the National Heritage Code (Article L 621-25, paragraphs 1 & 2 of Article 
L 621-27 and Article L 621-29) pertaining to the listing of historical monuments are designed to ensure 
the protection of buildings which  “without warranting immediate listing as a historical monument, are 
of sufficient historical or artistic interest to render their preservation desirable”. To this end they provide 
for a public utility easement on the buildings listed. Under this easement the owner of the listed property 
is bound by the obligations provided for by Article L 621-27 of the National Heritage Code for work 
which he wishes to carry out on his property. The challenged provisions do not lead to any deprivation of 
the right to property. 
(2011-207 QPC December 16th 2011 para.6 p. 596) 

Public need for the deprivation of property 

The deprivation of property proceeded with under Article 389 of the Customs & Excise Code applies 
solely to means of transports and items seized “which cannot be kept without running the risk of 
deterioration”. Their disposal is designed to avoid their depreciation in the course of the proceedings and 
limit storage costs. It is of a conservatory nature in the interest both of the prosecuting party and the 
owner of the property seized. It also seeks to achieve the objective of constitutional status which is the 
good administration of justice and proper use of public funds. It thus meets a public need.  
(2011-203 QPC December 2nd 2011, para.5, p. 572) 

Award of a fair and prior indemnity 

Principle 

In order to comply with the constitutional requirements of Article 17 of the Declaration of 1789, statute 
law can authorize the expropriation of real estate or real property rights solely for the carrying out of an 
operation of which the public interest has been legally ascertained. The entering into possession by the 
expropriating party must be dependent upon the prior payment of an indemnity. In order to be fair said 
indemnity must cover the entire direct injury, both material and certain, caused by the expropriation. In 
the event of disagreement as to the fixing of the amount of said indemnity, the expropriated party must 
have at his disposal an appropriate means of judicial redress.  
(2010-87 QPC January 21st 2011 para.3 p. 72) 

Applications 

Article L 13-13 of the Public Interest Expropriation Code implements the right to full compensation for 
material injury caused by the expropriation. The full nature of said compensation implies that the latter 
take into account not only the market value of the property on the date of expropriation but also the 
detrimental material consequences which are directly connected with the expropriation. 
No constitutional requirement puts the expropriating Community, seeking to achieve a purpose in the 
general interest, under a duty to compensate for any moral distress caused to the owner by reason of the 
loss of the expropriated property. Hence the exclusion of payment of an indemnity for moral distress does 
not fail to comply with the principle of prior and fair indemnity for expropriation in the general interest. 
(2010-87 QPC January 21st 2011 paras 4 & 5 p. 72) 



Firstly Article 389 of the Customs and Excise Code permits the disposal of property seized before the 
depreciation thereof. Depending on the outcome of the proceedings this disposal is intended to ensure 
that the proceeds of the sale of the seized property may either be allocated to the payment of the financial 
penalties imposed on the owner of said property or returned to the latter. Hence it does not fail to comply 
with the requirement of fair compensation for deprivation of property. 
Secondly the requirement of the prior payment of an indemnity cannot preclude the retaining of the same 
as a precautionary measure for the purpose of payment of criminal fines or Customs & Excise fines 
which may be imposed on the convicted person. Hence when making the proceeds from the disposal of 
seized property unavailable during the proceedings,  
Article 389 of the Customs & Excise Code does not fail to comply with the requirements of a prior 
indemnity for the deprivation of property.  
(2011-203 QPC December 2nd 2011, paras 6 &7 p. 572) 

Review of infringements of the right to property 

Principle of reconciliation with objectives of general interest 

In the absence of any deprivation of the right to property within the meaning of Article 17 of the 
Declaration of 1789, Article 2 of the Declaration nevertheless provides that any restriction imposed on 
the exercising of said right must be justified on grounds of general interest and proportionate to the 
purpose it is sought to achieve. 
When permitting the court ordered allocation provided for by 2° of Article 274 of the Civil Code, 
Parliament intended to facilitate the constitution of a capital in order to settle the financial consequences 
of a divorce when such a judgment is delivered. Parliament also intended to ensure the payment of a 
compensatory allowance. The objective it is sought to attain, namely to ensure the protection of the 
spouse whose economic situation is least favorable and to limit as much as possible difficulties and 
litigation subsequent to the divorce is a ground of general interest. 
The allocation of property is ordered by the judge who determines the amount of the compensatory 
allowance. The parties have the opportunity of contesting before the judge the value of the property thus 
allocated. Under the second phrase of 2° of Article 274 of the Civil Code, the agreement of the debtor 
spouse is required for the allocating of property received by said spouse by way of inheritance or gift. 
However 1° of Article 274 of the Civil Code also provides that the compensatory allowance in the form 
of a capital may be paid in cash, the judgment of divorce being subject to the giving of guarantees. The 
infringement of the right to property which arises due to the court ordered allocation of property under 2° 
of said Article can only be considered as being a measure proportionate to the purpose of general interest 
sought to be achieved if it constitutes a subsidiary means of ensuring the payment of the compensatory 
allowance in the form of a capital. It may thus only be ordered by the judge in the event that, in view of 
the circumstances of the case before the court, the manner provided for in 1° does not seem sufficient to 
ensure payment of this allowance. With this qualification, the court ordered allocation of property in the 
framework of the compensatory allowance does not fail to comply with Article 2 of the Declaration of 
1789. 
(2011-151 QPC July 13th 2011 paras 3,6 & 8, p. 359) 

In the absence of any deprivation of the right to property within the meaning of Article 17 of the 
Declaration of 1789, Article 2 of the Declaration nevertheless provides that any restriction imposed on 
the exercising of said right must be justified on grounds of general interest and proportionate to the 
purpose it is sought to achieve. 
(2011-193 QPC November 10th 2011 para.3 p. 541; 2011-201 QPC December 2nd 2011 para.4 p. 541) 

The challenged provisions of the National Heritage Code (Article L 621-25, paragraphs 1 & 2 of Article 
L 621-27 and Article L 621-29) pertaining to the listing of historical monuments are designed to ensure 
the protection of buildings which  “without warranting immediate listing as a historical monument, are 
of sufficient historical or artistic interest to render their preservation desirable”.  Listing as a historical 
monument is intended to preserve the national historical and artistic heritage. It thus serves a purpose in 
the general interest. 
(2011-207 QPC December 16th 2011 paras 6 &7, p. 596)  

Unconstitutional infringement of the right to property 

Firstly when permitting the creation of a right of way over private property to facilitate forest 



fire-fighting, Article 321-5-1 of the Forestry Code seeks to achieve a purpose in the general interest. 
Secondly, Parliament has delimited the scope and purpose of the right of way and provided that the 
extent of said right of way shall not exceed the width needed to create a roadway six metres wide. It has 
specified that if such installations require a right of way of any greater size the latter shall be decided 
after a public enquiry and has provided for the compensation of owners of land concerned by this right of 
way by laying down the rule that in the absence of any amicable agreement the judge shall fix the 
compensation as in matters of expropriation. 
However Parliament has merely provided for a public enquiry for the sole cases where installations 
require an easement of a width greater than six meters. Insofar as no provision has been made in other 
cases for landowners to make their opinion known or for measures designed to avert the risk of any 
arbitrary determination of the properties chosen for the right of way, the challenged provisions must be 
held to be unconstitutional. 
(2011-182 QPC October 14th 2011, paras 6 to 8, p. 505) 

No unconstitutional infringement of the right to property 

Under indent 2 of paragraph III of Article 442-6 of the Commercial Code, money wrongly had and 
received of which restitution is ordered by the judge together with the damages awarded in consequence 
of the avoidance of the illegal clauses are paid to the injured partner or held at his disposal. Thus there is 
no infringement of the right to property of the latter. 
(2011-126 QPC May 13th 2011, para.13 p. 235) 

Firstly, the infringements of the right to property resulting from the carrying out of operations provided 
for by the challenged provisions of the Act of December 29th 1892 are designed to permit preliminary 
studies for public works projects or a civil or military nature, carried out on behalf of the State, Territorial 
Communities or groupings thereof or public establishments. Authorisation to enter private property is 
granted by an order from the Prefect of the Département and published in the Communes involved. This 
authorisation does not allow for entry into private dwelling places. Authorisation to enter enclosed 
properties must specifically identify the land involved and prior notice of such entry given to the land 
owners concerned.  The same applies when it is necessary to temporarily occupy land. Secondly the 
challenged provisions lay down the conditions in which any damage caused by such entry or occupation 
shall be ascertained on an audi alteram partem basis. They guarantee the right of landowners to obtain 
compensation for “all and any damage “. Compliance with the requirements laid down by the challenged 
provisions is subject to the control of Administrative courts. 
The infringements of the exercising right to property by the challenged provisions are justified on 
grounds of general interest and proportionate to the purpose it is sought to achieve. 
(2011-172 QPC September 23rd 2011, paras 10 to 12, p. 464) 

Rules governing housing development plots are designed to ensure control of land use. When making it 
possible to retrospectively include in a development plot a parcel of land detached from another property, 
the challenged provisions of section 82 of the Town Planning Act of June 15th 1943 are intended to avoid 
successive divisions of parcels of land  not coming under such rules. Per se the inclusion of such a 
parcel of land in a housing development plot does not impose any disproportionate restrictions with 
regard to the purpose it is sought to achieve. 
(2011-177 QPC October 7th 2011, para 5 p. 495) 

Section 6 of Act n° 2002-306 of March 4th 2002, provides for the extinction of those land easements 
created before January 1st 1900 which were not registered in the Land Register within 5 years of the 
promulgation of the statute. These provisions were enacted in the framework of the reform of the Land 
Registry of Alsace-Moselle designed to update the same and ensure better information for third parties. 
To this end the extinction of easements not registered with the Land Registry contributes to enhancing 
the security of conveyances.  
It thus serves a purpose in the general interest.  
These provisions apply solely to easements constituted in Alsace-Moselle prior to January 1st 1900 which 
had not been registered in the Land Register and remained assertable against third parties due to the 
specificities of local law. Parliament made the extinction of the easement the direct consequence of the 
failure by the holder of said easement to register  
the same within five years of the promulgation of the statute and thus preserve his rights. The extinction 
concerns solely agreed easements and does not affect statutory easements.  
The challenged provisions have thus not led to any infringement of the right to property patently 
disproportionate to the purpose sought to be achieved. 
(2011-193 QPC November 10th 201 paras 6 & 7 p. 541) 

The alignment plan is designed to improve road safety and facilitate traffic conditions. It thus seeks to 
serve a purpose in the general interest. The alignment plan is determined after a public enquiry. Under 



paragraph 3 of Article L 112-2 of the Roadway Code compensation paid for any transfer of ownership is 
in the absence of any amicable agreement with respect thereto, fixed and paid as in cases of 
expropriation. Hence Article 13-13 of the Public Interest Expropriation Code which provides that the 
indemnity paid must cover all direct, material certain injury is applicable to the fixing of the indemnity 
for transfer of ownership of property by reason of an alignment. 
However under paragraph 2 of Article 112-2 when the alignment plan includes built-on land the transfer 
of ownership results from the destruction of buildings. As long as such transfer has not been completed 
the land is subject to a property line setback easement provided for by Article L 112-6 of the Roadway 
Code which prohibits in principle the making of structural reinforcements. The easement thus imposed 
requires the landowner to bear the progressive deterioration of the building over an unlimited period of 
time. The enjoyment of the building by the owner thereof is thus limited by this prohibition. In these 
conditions the infringement of the conditions of the exercising of the right to property would be 
disproportionate with regard to the purpose it is sought to achieve if the indemnity due by reason of such 
a transfer did not also compensate for the damage sustained by reason of the property line setback 
easement. With this qualification paragraphs 2 and 3 of Article L 11262 of the Roadway Code are in 
conformity with Article 2 of the Declaration of 1789. 
(2011-201 QPC December 2nd 2011, paras 6 to 8 p. 563) 

Firstly when providing that the reserve price of the bid is fixed by the creditor bringing the proceedings 
and that in the absence of any bidding the latter is held to be the successful bidder, the provisions of 
article 2206 of the Civil Code are designed to avoid seizures of real estate being suspended for want of a 
bidder. When providing that the creditor bringing the proceedings is held to automatically be the 
successful bidder, they preclude any imposing on the creditor of a transfer of property for a price to 
which he had not agreed. The purpose it is thus sought to achieve, namely the completing of the bidding 
process, is one of general interest.  
Secondly Articles 2205 and 2206 of the Civil Code recognize the rights of the debtor of the seized 
property to obtain approval of the court for a private sale. Failing this the sale goes to auction. Articles 
2205 and 2206 provide that the sale of the real estate shall take place during a court ordered public 
auction.  In the framework of such proceedings the debtor may ask the judge to fix a reserve price which 
reflects the market value of the real estate and the conditions of the market. Any person justifying 
guarantees of payment may take part in the bidding. The automatic designation of the creditor as the 
successful bidder for the reserve price only occurs in the absence of any bidding. In these conditions the 
infringement of the right to property is not of a disproportionate nature in view of the purpose sought to 
be achieved. 
(2011-206 QPC, December 16th 2011, paras 6 & 7 p. 593) 

The challenged provisions of the National Heritage Code (Article L 621-25, paragraphs 1 & 2 of Article 
L 621-27 and Article L 621-29) pertaining to the listing of historical monuments are designed to ensure 
the protection of buildings which “without warranting immediate listing as a historical monument, are of 
sufficient historical or artistic interest to render their preservation desirable”. Listing as a historical 
monument is intended to preserve the national historical and artistic heritage. It thus serves a purpose in 
the general interest. 
The decision to list a building as a historical monument must be taken solely on the basis of the intrinsic 
features of the building listed. The appraisal made by the administrative authority taking such a decision 
is monitored by the judge dealing with ultra vires decisions. Under the challenged provisions, as regards 
work which comes under the scope of prior authorisations and declarations in matters of town planning, 
the decision granting such authorisations or the decision of non-assertability cannot be taken without the 
agreement of the administrative authority in charge of historical monuments. Other work which entails a 
change in a listed building or listed part of a building requires a simple prior declaration four months 
before commencement. In the event of an objection raised by an administrative authority the latter can 
merely commence proceedings for listing under the supervision of the Administrative judge.  In all 
events normal repair and maintenance work is exempted from such formalities. The administrative 
authority cannot compel the owner of a listed building to carry out work. The latter remains at liberty to 
carry out contemplated work by a firm of his choosing on the sole condition of compliance with the 
requirements of the administrative authority submitted to the judge dealing with ultra vires decisions. The 
owner may apply for a State subsidy to finance part of such work. 
(2011-207 QPC December 16th 2011 paras 6 to 9, p. 596) 

CONSTITUTIONAL RIGHTS OF WORKERS 

Collective rights of workers 



Right to strike (paragraph 7 of the Preamble to the Constitution of 1946) 

Distribution of powers to edict norms of reference.  

—— Powers of Parliament 

Although paragraph 8 of the Preamble to the Constitution of 1946 provides “All workers shall, through 
their representatives, participate in the collective determination of their working conditions”, Article 34 
of the Constitution makes the preserve of statute law the laying down of fundamental guarantees granted 
to civil servants of the State and the determination of the basic principles of Employment law. It is thus 
incumbent upon Parliament to determine, in compliance with the principle set out in paragraph 8 of the 
Preamble, the conditions and guarantees of the implementation of said paragraph in both public and 
private sectors. 
(2010-91 QPC, January 28th 2011 para.3 p. 84) 

Freedom to enter into collective bargaining (paragraph 8 of the Preamble to the Constitution of 
1946) 

Determining practical means of implementing a statutory provision 

Article L 1432-11 of the Public Health Code ensures effective representation of all staff in Agency 
committees set up in each Regional Health Agency. The principle of the participation of workers in the 
determination of their working conditions did not require Parliament to provide for the existence of 
distinct electoral colleges for the designation of representatives of the staff of Regional Health Agencies. 
Parliament was at liberty to provide that the representatives of public and private law employees of 
Regional Health Agencies were not consulted separately when questions raised exclusively concerned 
them. 
(2010-91 QPC January 28th 2011, paras 4 & 5 p. 84) 

Consolidation of the freedom of collective bargaining 

—— Number thresholds 

The right of each worker to participate through his/her delegates in the determination of collective 
working conditions and the management of companies inures if not to the benefit of all workers 
employed at any given time by a company, at least to those who are closely and permanently connected 
with the workforce even if they are not employees.  
Article 1111-3 of the Employment Code excludes certain categories of employees from headcounts of 
numbers of staff except for the application of statutory provisions relating to the cost of occupational 
injuries and illnesses. This exclusion also applies to the calculation of staff numbers vis-à-vis the various 
thresholds laid down by the Employment Code for the representation of company personnel. When 
passing this provision, Parliament intended to alleviate the constraints likely to be borne by companies 
with a view to furthering the insertion or return of such persons on the labour market. The resulting 
difference of treatment is directly connected with the purpose of the statute.  
Article 111-3 of the Employment Code does not have any consequence on the rights and obligations of 
the employees involved. It does not prevent them in particular from voting or standing for election in 
representative bodies of the staff of the company where they work. It does not therefore per se adversely 
affect the principle of participation of workers in the collective determination of their working conditions 
and the management of companies.  
(2011-122 QPC April 29th 2011 paras 6 to 8 p. 210) 

Freedom to join a Trade Union (paragraph 6 of the Preamble to the Constitution of 1946) 

Individual freedom to join a Trade Union 

Article L 111-3 of the Employment Code excludes certain categories of workers from headcounts of 
numbers of staff. This Article does not however prevent the employees involved from freely constituting 
a Trade Union organisation or freely joining the Trade Union of their choice.  
The argument based on the infringement of freedom to join a Trade Union is dismissed. 
(2011-122 QPC April 29th 2011 para.9 p. 210) 

Collective freedom to join a Trade Union 



Parliament was at liberty, when implementing the freedom to join a Trade Union and the principle of 
participation, constitutional requirements deriving from the Preamble of 1946, to enact specific 
provisions applicable to agents of public administrations employed under conditions of private law in 
matters of the right of expression of employees, Trade Union law, representative institutions of staff and 
protected employees. 
The provisions of Article Lp 311-2 of the Employment Code of New Caledonia exclude agents under 
contract with public administrations from the benefit of the provisions of the Employment Code of New 
Caledonia applicable to collective labour relations. Neither these provisions nor any other law of the land 
of New Caledonia ensure for these agents implementation of freedom to join a Trade Union or the 
principle of participation of workers. The challenged provisions are thus unconstitutional in that they do 
not comply with the requirements deriving from paragraphs 6 and 8 of the Preamble of 1946. 
(2011-205 QPC December 9th 2011 paras 6 & 7 p. 584) 

Protection of Trade Union delegates 

Civil servants benefit on the whole from a protection conferred by their status. This protection inures in 
particular to the benefit of those holding representative or Trade Union positions. Under section 15 of the 
Act of January 11th 1984 in all State administrations and in all public establishments which are not of an 
industrial or commercial nature there are one or more technical committees. These committees which 
include representatives of the administration and of the staff, deal in principle with issues concerning the 
organisation and running of services. The amendments made by the Act of August 3rd 2009 to the Act of 
January 11th 1984 have not resulted in excluding from the remit of these committees issues dealing with 
restructuring of the administration or the public establishment in which they have been set up. In these 
conditions the argument based on the failure to comply with the principles laid down by paragraph 8 of 
the Preamble of 1946 is unsupported by the facts. 
(2011-134 QPC June 17th 2011, paras 15 & 16 p. 278) 

Principle of participation of workers in the management of companies 

The elections provided for the election of representations of the staff on the Board of Directors of the 
Agence France-Presse are designed to implement the principle of participation of workers in the 
determination of their working conditions and the management of companies laid down by paragraph 8 
of the Preamble to the Constitution of 1946. In view of the purpose of these elections, Parliament was not 
at liberty, without failing to show due regard for the principle of equality, to introduce different treatment 
between staff of the Agency depending on whether or not they are French Nationals.  The words “of 
French nationality” found in paragraphs 6 and 7 of section 7 of Act n° 57-32 of the Act of January 10th 
1957 establishing the status of the Agence France-Presse are unconstitutional. 
(2011-128 QPC May 6th 2011 para.5 p. 225) 

Representativeness of Trade Unions and representative institutions of staff 

Parliament was at liberty, when implementing the freedom to join a Trade Union and the principle of 
participation, constitutional requirements deriving from the Preamble of 1946, to enact specific 
provisions applicable to agents of public administrations employed under conditions of private law in 
matters of the right of expression of employees, Trade Union law, representative institutions of staff and 
protected employees. 
The provisions of Article Lp 311-2 of the Employment Code of New Caledonia exclude agents under 
contract with public administrations from the benefit of the provisions of the Employment Code of New 
Caledonia applicable to collective labour relations. Neither these provisions nor any other law of the land 
of New Caledonia ensure for these agents implementation of freedom to join a Trade Union or the 
principle of participation of workers. The challenged provisions are thus unconstitutional in that they do 
not comply with the requirements deriving from paragraphs 6 and 8 of the Preamble  
of 1946. 
(2011-205 QPC December 9th 2011 paras 6 & 7 p. 584) 

Civil service and public companies 

The provisions of Article 8 of Ordinance n° 58-1100 of November 17th 1958 pertaining to the operation 
of the Houses of Parliament make it possible for any agent of Parliament to challenge, before an 
Administrative court, any individual decision taken against him to his detriment by the bodies of the 
Houses of Parliament. The agent involved may raise a plea of illegality as regards the decision taken 
under applicable rules and regulations by the bodies of a House of Parliament and sue the State for 



damages. A Trade Union organisation may also intervene before the Court to which the matter is 
referred. Hence by not allowing such an organisation to directly bring proceedings before an 
Administrative court against a decision taken by the bodies of a House of Parliament under applicable 
rules and regulations, Parliament intended to ensure a reconciliation which is not disproportionate 
between the right of persons directly involved to effective redress before a court and the principle of the 
separation of powers guaranteed by Article 16 of the Declaration of 1789. 
(2011-129 QPC May 13th 2011, para.4 p. 239) 

Civil servants benefit on the whole from a protection conferred by their status. This protection inures in 
particular to the benefit of those holding representative or Trade Union positions. Under section 15 of the 
Act of January 11th 1984 in all State administrations and in all public establishments which are not of an 
industrial or commercial nature there are one or more technical committees. These committees which 
include representatives of the administration and of the staff, deal in principle with issues concerning the 
organisation and running of services. The amendments made by the Act of August 3rd 2009 to the Act of 
January 11th 1984 have not resulted in excluding from the remit of these committees issues dealing with 
restructuring of the administration or the public establishment in which they have been set up. In these 
conditions the argument based on the failure to comply with the principles laid down by paragraph 8 of 
the Preamble of 1946 is unsupported by the facts. 
(2011-134 QPC June 17th 2011, paras 15 & 16 p. 278) 

The Act of August 3rd 2009 which contains the challenged provisions does not amend section 14 of the 
Act of January 11th 1984 which vests joint administrative committees with an advisory role with regard to 
individual decisions concerning the members of the bodies coming under their jurisdiction.  The 
implementing Decree of this section lays down the list of individual decisions which come under the 
jurisdiction of said committees. It is the task of the judge to verify whether a decision to have a civil 
servant undergo a course of professional retraining , regardless of whether or not the person involved 
holds a Trade Union or representative position, must, in view of the scope thereof, be listed in said 
Decree as being one of the measures requiring consultation of these committees.  
Administrative decisions taken in application of the challenged provisions are placed under the control of 
the Administrative court which shall if need be ensure that the measures of professional retraining which 
might involve these civil servants together with measures assigning non-active status or having them 
retire which might ensue are not taken because of the Trade Union or representative positions they hold. 
(2011-134 QPC June 17th 2011 paras 17 & 18 p. 278) 

Individual rights of workers 

Right to employment (paragraph 5 of the preamble to the Constitution of 1946) 

Principles and Powers of Parliament 

It is incumbent upon Parliament, vested with due powers under Article 34 of the Constitution to 
determine the basic principles of Employment law, to lay down rules such as to ensure, in accordance 
with the provisions of paragraph 5 of the Preamble of 1946, the right of each person to obtain 
employment while making it possible for this right to be exercised by as many people as possible. 
(2010-98 QPC, February 4th 2011,  para.3 p. 108) 

Applications 

—— Right to employment and dismissal of employees 

When laying down a general rule whereby in principle the employer may retire an employee who has 
reached retirement age and is entitled to a retirement pension at the full rate, Parliament when enacting 
Article L 1237-5 of the Employment Code merely exercised the powers vested in it by Article 34 of the 
Constitution to implement the right of each person to obtain employment while making it possible for 
this right to be exercised by as many people as possible. Parliament based its decision on objective and 
rational criteria directly connected with the purpose of the statute. It therefore did not fail to comply with 
paragraph 5 of the Preamble of 1946 nor the principle of equality before the law. 
(2010-98 QPC February 4th 2011, para.5 p. 108) 

When providing for accreditation to exercise the profession of childcare assistant or family assistant 
Parliament intended to guarantee “the safety, health and personal development or minors and adults aged 
under 21”. When so doing it ensured a reconciliation between the right to obtain employment and the 



constitutional requirements of paragraphs 10 and 11 of the Preamble of 1946. It did not fail to comply 
with either the principle of equality before the law or the right of each person to obtain employment. 
(2011-119 QPC April 1st 2011 para.4 p. 180) 

OTHER  SOCIAL RIGHTS AND PRINCIPLES 

Right to social protection  
(paragraph 11 of the Preamble to the Constitution of 1946) 

The constitutional requirements deriving from paragraph 11 of the Preamble of 1946 imply the 
implementation of a policy of national solidarity in favour of the underprivileged. It is up to Parliament, 
to comply with this requirement, to choose the manner it deems best suited to this purpose. In particular it 
is at liberty, when enacting statutes under the powers vested in it by Article 34 of the Constitutional, to 
amend previous statutes or repeal the same by replacing them by other provisions. It is also at liberty, to 
achieve or reconcile objectives of constitutional status, to determine new methods of which it is free to 
determine the appropriateness and which may entail the amendment or the suppression of dispositions 
which it deems excessive or useless.  However the exercising of such powers must not result in 
depriving constitutional requirements of statutory guarantees. 
(2011-123 QPC April 29th 2011, para.3 p. 213) 

Scope 

Old age 

The constitutional requirements deriving from paragraph 11 of the Preamble of 1946 imply the 
implementation of a policy of national solidarity in favour of retired workers. It is up Parliament, to 
comply with this requirement, to choose the manner it deems best suited to achieving this purpose. 

When introducing a system of early retirement for persons in the liberal professions who have been found 
unfit to work, Parliament complied with the constitutional requirements of paragraph 11 of the Preamble 
of 1946. Article L 643-5 of the Social Security Code which defines this unfitness does not fail to comply 
with this requirement. 
(2011-170 QPC September 23rd 2011 pars 4 & 6 p. 461) 

Disability and dependency 

In the wording referred to the Constitutional Council, Article L 821-2 of the Social Security Code 
specifies the conditions governing the payment of the allowance for disabled adults or persons suffering 
from a permanent incapacity at a rate fixed by Decree at 80%. It provides for the payment of said 
allowance to persons whose disability is equal or greater to a given percentage, fixed at 50% by Decree 
and who, by reason of such disability encounter a substantial and lasting restriction on access to 
employment duly recognised by the Committee on rights and autonomy of disabled persons.  2° of 
Article L 821-1 lays down an objective criterion for assessing the difficulty of finding employment by 
reason of the disability. When excluding from the benefit of such an allowance persons having had 
employment over a period of time defined by Decree, Parliament has laid down a criterion which is not 
patently unsuitable for the purpose it is sought  
to achieve. 
(2011-123 QPC April 29th 2011 para.4 p. 213) 

Article 419 of the Civil Code determines the manner of financing court-ordered measures for the 
protection of incapacitated adults. Paragraphs 2 and 4 of the Article together with Article L 471-5 of the 
Family and Social Welfare Code lay down in particular the rules for financing protective measures 
entrusted to a court appointed legal guardian of such adults. Under the latter provisions the person 
protected is to assume the cost of such protection in keeping with his/her financial abilities. If the latter 
are insufficient this outlay is borne by the public purse.  

Court-ordered measures for protecting incapacitated adults comprise firstly those measures of legal 
protection provided for by Article 433 and 476 of the Civil Code and secondly the judicial assistance 
provided for by Articles 495 to 495-9. The duties of the court-appointed guardian in the framework of 



such assistance are specified in precise terms by Article 495-7. Thus solely a measure of judicial 
protection will warrant, should the judge so decide, the granting of an additional indemnity to the 
court-appointed guardian of the protected person when this task entails performing duties which are 
particularly time-consuming and complex. 

In order to enable every person to have the benefit of a measure of court-ordered protection when said 
person is no longer able to protect his/her interests due to mental impairment Articles 419 of the Civil 
Code and L 471-5 of the Family and Social Welfare Code have provided for public funding of protective 
measures when the person involved does not have the financial wherewithal to bear the cost thereof. 
Although the existing of such public funding implements paragraph 11 of the Preamble of 1946, this 
constitutional requirement does not require the public purse to fund, irrespective of the cost thereof, all 
duties likely to be carried out under a measure of court-ordered protection. 

Article L 471-5 of the Family and Social Welfare Code and Article 419 of the Civil Code, which leave to 
be borne by the protected person, in all cases, the cost of any additional indemnity paid to the 
court-appointed guardian of the protected person when this task entails performing duties which are 
particularly time-consuming and complex, do not run counter to paragraph 11 of the Preamble of 1946. 
(2011-136 QPC June 17th 2011, pars 6 to 8 p. 284) 

Parliament is at liberty to provide, with respect to accommodation designed for seasonal or temporary 
occupation of which the maintenance and management are organised and carried out on a permanent 
basis, that a Decree issued after consultation with the Conseil d’Etat following consultations with the 
National Advisory Council for the Disabled shall lay down the requirements in matters of accessibility 
provided for in Article L 111-7 of the Building and Housing Code and the services which such 
accommodation must supply to disabled persons. Thus when enacting section 20 of the Act designed to 
improve the running of Departmental Houses for the Disabled and containing various provisions 
pertaining to policy as regards disabilities Parliament did not fail to exercise its powers to the full nor 
comply with the requirements deriving from paragraphs 10 and 11 of the Preamble of 1946. Validation. 

With regard to buildings and parts of new buildings, Parliament does not empower those vested with the 
power to make regulations to lay down requirements as to accessibility with which such buildings would 
be expected to comply.  Under the provisions of section 19 the scope of which is not clarified by 
Parliamentary debate, Parliament has entrusted those vested with the power to make regulations with the 
task of “laying down the conditions in which replacement measures may be taken in order to comply with 
requirements as to accessibility” provided for in Article L 111-7 of the Building and Housing Code. 
When enacting such provisions, which do not comply with the objective of constitutional status of 
intelligibility and accessibility of the law, Parliament has not defined in precise terms the purpose of the 
rules to be laid down by those vested with the power to make regulations to ensure the accessibility of 
buildings and parts of new buildings. It has thus failed to exercise its powers to the full. Invalidation  
(2011-639 DC July 28th 2011, paras 9 &10, p. 398) 

THE ENVIRONMENT 

Duty of environmental vigilance and responsibility 

Due regard for the rights and duties set forth in general terms by Articles 1 and 2 of the Charter for the 
Environment is required not only of public and administrative authorities in their respective fields of 
competence but also of all persons in general. Under these provisions everyone is under a duty of 
environmental vigilance and responsibility with regard to damage to the environment which may be 
caused by his/her activities. Parliament is at liberty to specify the conditions in which proceedings for 
liability may be brought on the basis of failure to comply with said duty.  However, when exercising this 
power, it must not restrict the right to bring such proceedings in conditions such as to distort the 
scope thereof. 
(2011-116 QPC April 8th 2011, para.5 p. 183) 

Article L 112-16 of the Building and Housing Code forbids a person who feels he is subjected to a 
nuisance to seek redress when a such nuisance stems from an agricultural, industrial, craft, commercial or 
aeronautic activity carried on prior to his arrival and undertaken and carried on in compliance with 
statutory provisions or regulations at such time in force and, in particular, activities designed to preserve 
and protect the environment. This provision does not preclude the bringing of proceedings for liability 
due to fault. In these conditions Article L 112-16 of the Building and Housing Code does not fail to 



comply with the principle of liability and the rights and obligations which derive from Articles 1 to 4 of 
the Charter for the Environment. 
(2011-116 QPC April 8th 2011 para.7 p. 183) 

Duty to foresee and avoid damage to the environment 

It is incumbent upon Parliament and, in the framework laid down by statute law, upon administrative 
bodies to determine, with due regard for the principles set forth in Article 3  
of the Charter for the Environment, the implementation of the principle whereby each person must, in the 
conditions laid down by statute, foresee and avoid damage which he/she is likely to cause to the 
environment or failing that limit the consequences thereof. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 

Contribution to making good damage caused 

It is incumbent upon Parliament and, in the framework laid down by statute law, upon administrative 
bodies to determine, with due regard for the principles set forth in Article 4 of the Charter for the 
Environment, the implementation of the principle whereby each person must, in the conditions laid down 
by statute, contribute to making good damage which he/she has caused to the environment. 
(2011-116 QPC April 8th 2011, para.6 p. 183) 

Principle of information and participation 

Paragraph 1 of Article L 511-1 of the Code of the Environment defines classified installations as being 
“factories, workshops, depots, building sites, and generally speaking installations operated or belonging 
to any natural person or physical entity, whether public or private, which may be a source of danger or 
inconvenience for the neighbourhood, as regards public health, safety and hygiene, farming, the 
protection of nature, the environment and the landscape, or the preservation of sites and monuments and 
elements of the natural architectural heritage”. The Nomenclature Decrees referred to in Article L 511-2 
of the Code for the Environment which determine the treatment of classified installations are public 
decisions having an impact on the environment. The same applies to drafts of general requirements which 
must be complied with, under Article L 512-7 of the same Code, by installations classified for the 
protection of the environment subjected  
to registration. 
Articles L 511-2 and L 512-7 of the Code of the Environment provide that draft Decrees of nomenclature 
together with drafts of general legal requirements for authorised or declared installations shall be 
published, possibly by electronic means. However in the wording submitted to the Constitutional Council 
paragraph 2 of Article L.511-2 does not provide for the publication of the draft Decree of nomenclature 
for authorised or declared installations. Furthermore neither the challenged provisions nor any other 
statutory provision ensures the implementation of the principle of public participation in the making of 
the challenged decisions. Hence when enacting the challenged provisions without providing for the 
participation of the public Parliament failed to exercise its powers to the full. 
(2011-183/184 QPC, October 14th 2011 paras 7 & 8, p. 508) 

RIGHT OF FOREIGN NATIONALS AND RIGHT OF ASYLUM 

No “general and absolute” right 

No rule of constitutional status vests foreign Nationals with a general and absolute right to enter and 
sojourn on French territory. The conditions governing such entry and sojourning may be restricted by 
measures of administrative police which vest the public authorities with extended powers under specific 
rules. The objective of combating illegal immigration participates in the safeguarding of law and order 
which is a constitutional requirement. 



(2011-631 DC June 9th 2011, para.64 p. 252) 

Residence in France 

Temporary residence permit 

Sections 26,40 and 70 of the Act pertaining to immigration, integration and nationality amend the Code 
on the entry and sojourning of foreign Nationals and the right of asylum( 11° of Articles L 313-11, 
L.511-4, L.521-3 and L 532-4) to amend  the conditions in which a seriously ill foreign National may, 
exceptionally, be given the right to remain on French territory, they replace the impossibility for said 
National to “effectively benefit from suitable treatment in his home country” by that of the “lack” of such 
suitable treatment in the home country of said foreign National. They reserve the case of an “exceptional 
humanitarian circumstance appraised by the Director General of the Regional Health Agency” According 
to the parties making the referral for review, the lack of precision of the procedure entrusting the 
appraisal of said situation to the administrative authority will lead to a breach of medical confidentiality 
such as to infringe the right  
to privacy. 
Firstly when adopting the  criterion of “lack”  of suitable treatment in the home country or country to 
which such person be sent back Parliament intended to put an end to uncertainties and differences of 
interpretation of the socio-economic conditions in which the foreign National concerned might “ 
effectively benefit” from suitable treatment in said country. Secondly when reserving the case of an 
exceptional humanitarian circumstance, Parliament wished the taking into account of individual 
situations which, notwithstanding the existence of suitable treatment in the home country or the country 
to which said person is sent, justify allowing said person to remain on French territory. In order to do this 
it entrusted the appraisal of this individual situation to the administrative authority having the benefit of 
informed advice from the Director General of the Regional Health Authority, who has in turn had the 
benefit of an informed medical opinion. Only the person involved may transmit to the administrative 
authority the information concerning his state of health put forward in support of his application. 
Dismissal of  
arguments raised 
(2011-631 DC, June 9th 2011 paras 34 to 36, p. 252) 

Expulsion of Foreign Nationals 

Expulsion, refusal of entry, escorting to the border and prohibition on sojourning on French 
territory 

The prohibition on returning to French territory which may accompany expulsion from the same is a 
police measure and not a measure in the nature of a punishment under Article 8 of the Declaration of 
1789. The argument based on infringement of said provision is thus inoperative. Except for decisions 
imposing measures which are punishments the rules and principles of constitutional status do not per se 
require decisions originating from an administrative authority to be the object of any prior audi alteram 
partem proceedings. The argument based on infringement of the rights of the defence and the audi 
alteram partem principle must be dismissed. 
(2011-631 DC June 9th 2011 paras 52 and 53 p. 252) 

Custodial measures 

Maintaining in the waiting zone 

Maintaining of persons applying for asylum in the waiting zone 

Paragraph II of section 10 of the Act pertaining to immigration and integration amends Article L 221-2 of 
the Code on the entry and sojourning of Foreign Nationals and the right of asylum pertaining to the 
definition of waiting zones. 
These provisions seek to respond to the difficulties encountered under the normal rules governing entry 



into France when dealing with groups of persons arriving in France elsewhere than at normal 
border-crossing points. Extending the waiting zone from the point of discovery of the presence of such 
persons to the nearest border-crossing point makes it possible to apply the rules of Title II of Book II of 
the Code on the entry and sojourning of Foreign Nationals and the right of asylum to those sole foreign 
Nationals of the group whose arrival has warranted the application of these provisions. This extension in 
no way effects the normal legal treatment of other foreign Nationals present in the group without 
belonging to the latter. There is thus no infringement of the principle of indivisibility of the Republic and 
the effective exercising of the right of asylum. All the members if the group involved must have been 
identified within the perimeter laid down by statute, which cannot be extended. Border-crossing points 
have been precisely defined and publicised under b) of Article 34 of the Regulations of the European 
Parliament and Council of March 15th 2006. The waiting zone is created for a period of twenty six days 
which cannot be extended or renewed. The challenged measure may only be implemented under the 
supervision of the competent judge if it is patently obvious that a group has just arrived in France.  In 
these conditions Parliament has enacted provisions which are sufficiently precise and appropriate to 
guarantee against the risk of any arbitrariness. 
(2011-631 DC June 9th 2011 paras 19 to 22 p. 252) 

Section 13 of the Act pertaining to immigration and integration amends Article L 222-3 of the Code on 
the entry and sojourning of Foreign Nationals and the right of asylum by removing the possibility for the 
Freedom and Detention Judge to take in account solely the assurances of subsequent appearance of the 
foreign National held in the waiting zone to decide whether or not to release the latter. 
Under Article L 331-1 of the abovementioned Code, the holding in the waiting zone of a foreign National 
arriving in France may be decided either because said National is not authorised to enter French territory 
or because said foreign National is applying for asylum. Hence, when prohibiting the taking of a decision 
to allow this foreign National to enter France solely on the basis of the assurances of the subsequent 
appearance of the latter, the challenged provision does not fail to comply with any constitutional 
requirement. 
(2011-631 DC June 9th 2011 paras 28 to 30 p. 252) 

Intervention of the Judicial Authority 

Section 12 of the Act pertaining to immigration and integration completes Article L 223-3 of the Code on 
the entry and sojourning of Foreign Nationals and the Right of Asylum makes inadmissible before the 
Freedom and Detention judge any irregularities raised after the first hearing concerning extension of the 
maintaining of such person in the waiting zone. Section 57 inserts into the same Code Article  L 552-8 
introducing the same rule of inadmissibility in matters of extension of administrative detention. 
These sections reflect the case law of the Cour de cassation whereby the conditions of administrative 
detention or the holding of a foreign National in the waiting zone may be challenged solely during the 
proceedings pertaining to the first request for extension of  
the maintaining of said foreign National in this zone and may no longer be raised before the judge asked 
to rule on a new request for extension,  and apply said case law as regards both administrative detention 
and maintaining in the waiting zone and extend the same to all irregularities. Irregularities which can no 
longer be raised after the first extension hearing are those which could have been raised at that time. 
When requiring that such irregularities be raised at the first hearing before the Freedom and Detention 
judge the challenged provisions seek to attain the objective of constitutional status of a good 
administration of justice without failing to show due regard for the right to an effective remedy before a 
court. 
(2011-631 DC June 9th 2011 paras 24 to 27 p. 252) 

Administrative detention 

Length of administrative detention 

The statute referred for review amends the rules dealing with administrative litigation concerning 
expulsion. It provides in particular that a person may petition the Administrative judge to set aside a 
decision of expulsion, a decision as to his right to sojourn in France, a decision refusing time for a 
voluntary departure, a decision indicating the country to which he is to be sent and the decision 
prohibiting any return to French territory which may accompany such decisions. In the event of being 
placed in administrative detention the foreign National may contest the decision of expulsion and also, 
within forty eight hours of notification of the same, petition for the setting aside of the decision placing 
him in administrative detention. The Administrative judge gives his ruling within 72 hours of being asked 



to intervene. The party involved is released if such measure is set aside.  The same holds good if the 
obligation to leave French territory or the decision to refuse further time for voluntary departure is set 
aside. 
Parliament intended, while showing due regard for the distribution of powers among the various types of 
courts, that the Administrative judge should rule rapidly on the administrative measures concerning the 
expulsion of foreign Nationals before the intervention of a judge from a normal court of law. When thus 
organising the unfolding of proceedings, Parliament intended to ensure prior review of the legality of the 
challenged measures and, in the interest of a good administration of justice, ensure more efficient 
handling of expulsion proceedings of foreign Nationals who are illegal immigrants. When providing 
referral to the judge of the normal court of law for the extension of administrative detention solely five 
days after the placing in such detention it ensured a balanced reconciliation of the protection of the 
freedom of the individual and the objectives of constitutional status which are the good administration of 
justice and the protection of law and order. 
When a foreign National has been placed in administrative detention upon the expiry of a period of 
remand in police custody for questioning, the constitutional protection of the freedom of the individual 
requires that the length of time of said remand be taken into account to determine the expiry of the period 
after which a court of law must intervene. In the event of renewal of the remand in police custody by the 
Public Prosecutor the length of the latter may be extended to 48 hours. However the challenged 
provisions cannot, without failing to comply with Article 66 of the Constitution, make it possible for a 
foreign National in custody only be brought before a trial judge after the expiry of a period of seven days 
as from the beginning of the period of remand. With this qualification, sections 44 and 51 do not run 
counter to Article 66 of the Constitution. 
(2011-631 DC June 9th 2011 paras 71 to 73 p. 252) 

Role of the Judicial Authority 

Extending the length of detention 

Administrative detention centres are custodial centres designed to accommodate foreign Nationals not 
entitled to stay in France pending their return, whether voluntary or forced, to their country of origin or a 
third country. These centres are closed to the public. Thus when providing that the court room in which 
the Freedom and Detention judge should sit be located “inside” these centres Parliament has enacted a 
measure which is patently not in compliance with the necessity, which it reiterated, that justice be 
rendered “ in open court”. Invalidation. 
(2011-625 DC March 10th 2011, para.63 p. 122). 

The challenged provisions do not modify the provisions whereby a foreign National may not be held in 
detention for longer than the time strictly necessary for his departure and the administration is required to 
act with due diligence to this effect. As held by the Constitutional Council in paragraph 66 of decision n° 
2003-484 DC of November 20th 2003, the judicial authority retains the possibility of interrupting at any 
time the extension of the period of detention, either on its own initiative or at the request of said foreign 
National when circumstances of law or fact so warrant. 
(2011-631 DC June 9th 2011, para.75 p. 252) 

The challenged provisions of paragraph 4 of section 56 of the statute referred for review which amend 
paragraph 4 of Article 552-7 of the Code on the entry and sojourning of foreign Nationals and the right of 
asylum make it possible to extend the period of administrative detention of a foreign National to eighteen 
months.  This measure applies to foreign Nationals forbidden to remain on French territory for 
committing acts of terrorism provided for by Title II of Book IV of the Criminal Code or those of whom 
the expulsion has been ordered for behaviour connected with terrorist activities duly ascertained by a 
court of law. The maximum length of such detention is initially fixed at six months. It may only be 
renewed if there is a reasonable prospect of the expulsion order being enforced and no house arrest order 
would ensure sufficient monitoring of the foreign National involved. When making it possible to extend 
such administrative detention for a further twelve months, “when notwithstanding the due diligence of 
the administration, expulsion cannot be proceeded with either due to lack of cooperation on the part of 
foreign authorities or delay in obtaining from the relevant Consulate the necessary travel documents” 
these provisions adversely affect the freedom of the individual in a manner contrary to Article 66 of the 
Constitution. The final phrase of paragraph 4 of Article L 552-7 of said Code as worded pursuant to 
section 54 of the statute referred for review must be held to be unconstitutional. 
(2011-631 DC June 9th 2011 para.76 p. 252) 



Suspension of an order for release 

Sections 16 and 58 of the Act pertaining to immigration, integration and nationality amend respectively 
Articles L 222-5 and L 222-6 of the Code on the entry and sojourning of foreign Nationals and the right 
of asylum applicable to the procedure for the extension of maintaining a person in the waiting zone and 
Articles L 552-10 of the same Code, applicable to the procedure of extension of administrative detention. 
They extend from four to six hours the time during which, after the Freedom and Detention Judge has 
decided to end the measure holding the person involved in the waiting zone, the foreign National is held 
at the disposal of the judicial authority in order for the Public Prosecutor, in the event of his appealing 
against said decision, to apply to the First President of the Court of Appeal for a holding that said appeal 
is of a suspensive nature. 
In its decision n° 2003-484 DC of November 20th 2003, the Constitution Council held to be constitutional 
the provisions at the origin of those amended by sections 16 and 58 of the statute referred for review.  In 
view of their limited effect these sections cannot be held to run counter to article 66 of the Constitution. 
 (2011-631 DC June 9th 2010 paras 31 to 33 p. 252) 

Placing under house arrest 

It is incumbent upon Parliament to reconcile the need to prevent breaches of the peace and due regard for 
the rights and freedoms duly vested in all those who live on the territory of the Republic. Freedom of 
movement is one of these freedoms. The house arrest provided for by the challenged provision replaces 
detention in premises which are not under the authority of the prison service. Such a measure, which is 
placed under the control of the administrative judge who appraises the necessity thereof, does not 
constitute any disproportionate infringement of freedom of movement. 
(2011-631 DC June 9th 2011 paras 78 & 79 p. 252) 

FREEDOM OF CONTRACT AND THE RIGHT TO MAINTAIN  
THE ECONOMY OF CONTRATS LAWFULLY ENTERED INTO 

Freedom of contract 

Scope of the principle 

Parliament cannot adversely affect contracts lawfully entered into on grounds other than the general 
interest without failing to comply with the requirements deriving from  
Articles 4 and 16 of the Declaration of 1789. The challenged provisions which define the housing 
development plot do not per se adversely affect any contract lawfully entered into 
(2011-177 QPC October 7th 2011, para.6 p. 495) 

Reconciliation of the principle 

With requirements of general interest 

Parliament is free to acknowledge the right for a public authority to bring, in the defence of the general 
interest, legal proceedings for the purpose of putting an end to contractual practices which are contrary to 
public policy. Neither freedom of contract nor the right to effective redress before a court preclude the 
public authority, when exercising said power, from petitioning a court to avoid the unlawful agreements, 
to order restitution of money unlawfully received and compensate for any injury caused by these 
practices once the parties to the contract have been informed of the bringing of said proceedings. With 
this qualification, the challenged provisions do not fail to comply with constitutional requirements 
connected with the right to redress and freedom of contract. 
(2011-126 QPC May 13th 2011 para. 9 p. 235) 

Right to maintain the economy of contracts lawfully entered into 

In the case of hydroelectric power licences the water regulations set out in the specifications appended to 
such licences amount to authorisations under Article L 214-1 and following of the Code of the 



Environment. A combined reading of paragraph II of Article L 214-4 and Article 214-5 shows that the 
“water regulations” of a company holding a licence to supply electricity cannot be withdrawn under the 
water policy and any modifications made to the same to guarantee public safety and security or protect 
the aquatic environment from any major threat cannot “call into question the general equilibrium of the 
licence”. 
(2011-141 QPC June 24th 2011 paras 9 & 10 p. 304) 

FREEDOM OF EXPRESSION AND COMMUNICATION 

Principles 

Scope of these freedoms 

Fundamental freedom  

Freedom of expression and communication is all the more precious since the exercising thereof is a 
condition of democracy and one of the guarantees of due regard for other rights and freedoms. Any 
restrictions on the exercising of this freedom should be necessary, adapted and proportionate to the 
purpose it is sought to achieve.  
(2011-131 QPC, May 20th 2011, para.3, p. 244) 

Freedom of expression and communication (non-media) 

Freedom to write, speak and print freely 

Section 4 of the Internal Security Guideline and Programming Act inserts after indent 4 of 7 of paragraph 
I of section 6 of the Act of June 21st 2004 on Confidence in the Digital Economy a provision permitting 
the blocking of electronic addresses giving access to certain internet sites showing pornographic pictures 
of minors.  
The Constitutional Council is not vested with any general power of appraisal and decision-making 
similar to that enjoyed by Parliament. It is not the task of the Council to seek whether the objectives 
which Parliament sought to achieve could have been achieved in a different manner once the manner 
retained by the statute is not patently inappropriate for the purpose sought to be achieved. When 
introducing a provision permitting the blocking of electronic addresses giving access to certain internet 
sites showing pornographic pictures of minors, Parliament did not commit any patent error of appraisal. 
The administrative authority is vested solely with the power, in order to protect internet users, to restrict 
access to online communication services when and to the extent that such sites show pictures of child 
pornography. The decision of the administrative authority may be contested at any time by an interested 
party before the court of relevant jurisdiction  
if need be by way of summary proceedings. In these conditions the provisions ensure a reconciliation 
which is not patently disproportionate between the objective of constitutional status of safeguarding of 
public order and the freedom of communication guaranteed by Article 11 of the Declaration of the Rights 
of Man and the Citizen of 1789. 
(2011-625 DC March 10th 2011 paras 5 to 8, p. 122) 

Section 35 of the Act of July 29th 1881 on Press freedom specifies the cases in which a person against 
whom proceedings have been bought for defamation may escape all liability by proving the truth of the 
defamatory statement. Paragraphs 3 to 6 of this section provide in particular that the truth of said 
statements may always be proved except when the allegation concerns the private life of an individual 
and concerns elements which go back more than ten years or an act which has been the object of an 
amnesty or is time-barred, or which has led to a spent conviction or review of the judgment.  
When prohibiting the reporting of defamatory statements when the allegation involved goes back more 
than ten years, paragraph 5 of section 35 is intended to preclude freedom of expression from recalling 
past events which are likely to impair the honour or be detrimental to the good reputation of the persons 
involved. The resulting restriction of press freedom seeks to achieve a purpose in the general interest, 
namely the maintenance of social harmony. 
However this prohibition refers indifferently, when referring to events which go back more than ten 
years, to all remarks or written statements resulting from historical or scientific work or allegations which 



refer to events of which the recalling and commenting are part of a public debate in the general interest. 
By its general and sweeping nature this prohibition adversely affects freedom of speech in a manner 
disproportionate to the purpose it is sought to achieve. It thus fails to comply with Article 11 of the 
Declaration of 1789. Invalidation 
(2011-131 QPC May 20th 2011 paras 4 to 6 p. 244) 

FREEDOM OF THE INDIVIDUAL 

Scope 

Components of freedom of the individual before 1999 

Freedom to marry 

Section 33 of the Act pertaining to immigration, integration and nationality, which completes paragraph 
L 623-1 of the Code on the entry and sojourning of foreign Nationals and the right of asylum, provides 
that “when the foreign National who has contracted marriage has disguised his intentions from his 
spouse” the sentence of 5 years imprisonment and 15 000 euros fine which punish the contracting of 
marriage or acknowledgment of paternity for the sole purposes of obtaining a residence permit or 
protection from expulsion or of acquiring or causing to acquire French nationality, are also likely to be 
incurred by said foreign National. When enacting these provisions, Parliament merely reiterated that said 
penalties are intended to punish the concealing by a foreign National from a spouse who has acted in 
good faith his true intention of contracting marriage solely to obtain a residence permit or protection from 
expulsion or acquire French nationality. 
(2011-631 DC June 9th 2011, paras 37 to 40, p. 252) 

Differentiation between components of freedom of the individual 

Freedom to marry (see below- Personal freedom) 

Article 66 of the Constitution prohibits arbitrary detention and entrusts the Judicial authority, in the 
conditions provided for by statute, with the protection of the freedom of the individual. Freedom to marry 
is a component of the freedom of the individual derives from Article 2 and 4 of the Declaration of 1789. 
The provisions of the Civil Code which reserve the right to marry to couples made up of a man and a 
woman do not affect the freedom of the individual. The argument based on the infringement of Article 66 
of the Constitution is inoperative. 
(2010-92 QPC January 28th 2011 para.6 p. 87) 

Protection of the freedom of the individual by the Judicial Authority 

Meaning of Judicial Authority 

In the framework of the execution of an arrest warrant the Public Prosecutor of the arrest locality informs 
“without delay” the Investigating Magistrate of the arrest, ensures the execution of the warrant and 
informs the Investigating Magistrate of the outcome. The warrant is thus ordered by the Investigating 
Magistrate and executed under his supervision. He may at any time order the release of the arrested 
person in particular in view of statements made before the Public Prosecutor.  The Investigating 
Magistrate who has issued the arrest warrant thus maintains control over the execution thereof throughout 
the times needed for the arrested person to be brought before him. The argument that the custodial 
measures needed to execute the arrest warrant do not come under the remit of a Trial judge is thus to be 
dismissed. 
(2011-133 QPC June 24th 2011 para.12 p. 296) 

Prosecutors 

The Judicial Authority is composed of Trial judges and Prosecutors. Upon the expiry of the period of 
remand in custody for police questioning the Public Prosecutor may ask that the person remanded be 
brought before him the same day. The period between the end of the remand and the appearing before 
him of the person involved is thus under his supervision. This judge may decide after seeing the person 



involved to release the same. Article 803-2 of the Code of Criminal Procedure does thus not run counter 
to Article 66 of the Constitution 
(2011-125 QPC May 6th 2011 para.8 p. 218) 

Courts with a Bench composed of lay judges 

 Although the provisions of Article 66 of the Constitution preclude any conferring on a court of which 
the Bench is composed solely of lay judges the power to order custodial measures, they do not per se 
preclude such power being conferred on a normal Criminal court on which such lay judges sit on the 
Bench. However in the cases of normal Criminal courts the proportion of lay judges on the Bench must 
be in the minority. 
Under Article L 251-1 of the Code of Judicial Organisation the Juvenile court is a special Criminal court 
which “ in the conditions laid down by Ordinance n° 45-174 of February 2nd 1845 pertaining to juvenile 
delinquency, has jurisdiction to try minor and major offences committed by minors aged 16”. When 
providing that the Bench of said court comprise a majority of lay judges the challenged provisions do not 
fail to comply with Article 66 of the Constitution. 
(2011-147 QPC July 8th 2011 paras 4 to 6 p. 343) 

Separation of powers 

Police from the Criminal Investigation Department and Administrative Police 

Under Article 66 of the Constitution police from the CID must be placed under the control of the Judicial 
authority. To this end the Code of Criminal Procedure, and in particular Articles 16 to 19-1 thereof, 
ensures direct and effective control by the Judicial authority of CID officers vested with powers of 
investigation and the task of implementing coercive measures needed for exercising the same. Article 20 
of the Code of Criminal Procedure lays down the list of CID agents given the task of “seconding CID 
officers in the course of their duties; ascertaining the commission of minor or major offences and making 
a record thereof; formally recording statements made by any person likely to provide them with clues, 
evidence of information concerning the offenders involved and  
their accomplices”. 
(2011-625 DC March 10th 2011 para.59 p. 122) 

Under Article 66 of the Constitution police from the CID must be placed under the control of the Judicial 
authority. The requirement that these proceedings be directed and controlled by the Judicial authority 
would not be complied with if general powers of criminal investigation were entrusted to agents who, 
placed under the direction of Commune authorities, were not placed at the disposal of CID officers. 
Conferring upon personnel belonging to municipal police forces the status of CID agent without placing 
such agents at the disposal of CID officers runs counter to Article 66 of the Constitution. 
(2011-625  DC March 10th 2011, paras 77 & 78 p. 122) 

Review of measures infringing the freedom of the individual 

Exclusive jurisdiction of the Judicial Authority 

When exercising the powers vested in it, Parliament may determine different manners of judicial 
intervention depending on the nature and scope of the measures affecting the freedom of the individual 
which it intends to lay down 
(2011-135/140 QPC June 9th 2011 para.5 p. 272) 

The placing in detention of a foreign National who cannot immediately leave French territory must in 
principle show due regard for the principle, deriving from Article 66 of the Constitution, whereby the 
freedom of the individual should not be restricted with undue harshness. It is incumbent upon Parliament 
to reconcile the need to prevent breaches of public order necessary for the safeguarding of rights and 
principles of constitutional status, the requirements of a good administration of justice and the exercising 
of constitutionally guaranteed freedoms. Any infringements of these freedoms must be adapted, 
necessary and proportionate to the objectives sought to be achieved. 
(2011-631 DC June 9th 2011 para.66 p. 252) 

Identity checks.  



Identity checks carried out by CID officers 

Under Article 66 of the Constitution CID officers must be placed under the control of the Judicial 
authority. The requirement that the CID be directed and monitored by the Judicial authority would not be 
complied with if general powers of criminal investigation were entrusted to agents who, placed under the 
direction of Commune authorities, were not placed at the disposal of CID officers. 
Article 78-2 of the Code of Criminal Procedure provides that CID officers and agents and members of the 
Police force not meeting the requirements to be CID agents may carry out identity checks in the 
framework of their CID work or upon the written demand of the Public Prosecutor. Article 92,  when 
conferring such a power upon personnel belonging to municipal police forces, which come under the 
authority of Communes, the status of CIG agent without placing such agents at the disposal of CID 
officers, runs counter to Article 66 of the Constitution. It must thus be held unconstitutional. 
(2011-625 DC March 10th 2011 paras 59 & 60 p. 122) 

Identity checks carried out by CID officers having a special status 

Deputy agents from the Criminal Investigation Department working in public rail transport or guided 
transport are empowered to carry out identity checks of persons failing to comply with rules governing 
such transport. They may detain an offender who has refused or declared it impossible to prove his 
identity “during the time needed for the information of the CID Officer and the taking of a decision by 
the same” or “the time needed for the arrival of said Officer or an Agent acting under his authority”. The 
informing of the CID officer by the Transport employee and the taking of a decision by the latter must be 
done in the shortest possible time. In these conditions the coercive measures  applied to the person 
refusing or unable to prove his identity are limited to what is necessary to safeguard objectives of general 
interest of constitutional status and of which the pursuit justifies the checking of the identity of persons. 
The challenged provisions do thus not adversely affect the freedom  
of the individual which Article 66 of the Constitution places under the protection of the Judicial authority 
nor freedom of movement. 
(2011-625 DC March 10th 2011, J, paras 46 and 47, p. 122). 

Warrants 

Under Article 130 of the Code of Criminal Procedure a person arrested under an arrest warrant more than 
200 kms away from the judge issuing said warrant must be brought before the Investigating Magistrate 
who has issued said warrant within 4 days of being notified of the same. This is extended to 6 days in the 
event of transfer from or to an overseas Département. Firstly the custodial measure covering four or six 
days is allowed in the event of material circumstances objectively and precisely determined by statute 
making it impossible to immediately bring the arrested person before the judge ordering such arrest. In 
the event of any overrunning of such deadlines the person will, in the absence of “insurmountable 
circumstances”, be released on the order of the Investigating Magistrate dealing with the case. Hence the 
deprivation of freedom is needed to ensure that the person arrested will appear before the judge. The 
length of this deprivation is strictly monitored and proportionate to the purpose it is sought to achieve.  
Secondly the Public Prosecutor of the arrest locality informs “without delay” the Investigating Magistrate 
of the arrest, ensures the execution of the warrant and informs the Investigating Magistrate of the 
outcome. The warrant is thus ordered by the Investigating Magistrate and executed under his supervision. 
He may at any time order the release of the arrested person in particular in view of statements made 
before the Public Prosecutor.  The Investigating Magistrate who has issued the arrest warrant thus 
maintains control over the execution thereof throughout the times needed for the arrested person to be 
brought before him. The argument that the custodial measures needed to execute the arrest warrant do not 
come under the remit of a Trial judge is thus to be dismissed. 
However although Article 131 of the Code of Criminal Procedure provides that an arrest warrant may 
only be issued for the arrest of a person on the run or residing outside the territory of the Republic for 
acts punishable by a prison sentence, the provisions concerning the arrest warrant do not provide for this 
condition.  The reconciliation between the need to prevent breaches of public order and the seeking out 
of offenders and the exercising of constitutionally guaranteed rights and freedoms would not be deemed 
to be balanced if the custodial measure lasting 4 or 6 days provided for by Article 130 could be 
implemented under an arrest warrant against a person who does not risk incurring such a prison sentence. 
Hence, with the qualification set forth in the foregoing paragraph, Articles 130, 130-1 and 133 of the 
Code of Criminal Procedure do not fail to comply with either 66 of the Constitution or Article 2 of the 
Declaration of 1789. 
(2011-133 QPC June 24th 2011, paras 10 to 14, p. 296) 



Hospital confinement of mentally ill persons without their consent 

Hospital confinement of a mentally ill person without the consent of said person must show due regard 
for the principle, deriving from Article 66 of the Constitution, whereby the freedom of the individual 
should not be restricted with undue harshness. It is incumbent upon Parliament to ensure the 
reconciliation between firstly the protection of the health of mentally ill persons and the protection of 
public order necessary for the safeguarding of rights and principles of constitutional status and secondly 
the exercising of constitutionally guaranteed freedoms. Among the latter are to be found freedom of 
movement and respect for privacy, protected by Articles 2 and 4 of the Declaration of the Rights of Man 
and the Citizen of 1789 and freedom of the individual which Article 66 of the Constitutions entrusts to 
the protection of the Judicial Authority. Any infringements of these freedoms must be adapted, necessary 
and proportionate to the objectives sought to be achieved. 
(2011-135/140 QPC June 9th 2011, para.7 p. 272) 

Article  L 3213-1 of the Public Health Code provides that a mentally ill person may only be confined to 
hospital without the consent of said person if said condition requires treatment and jeopardises the safety 
of persons or is a serious threat to public order. Such grounds justify the recourse to a custodial measure 
as regards the constitutional requirements which ensure protection of the freedom of the individual.  
The same Article provides in paragraph 1 thereof that the decision to confine a person without the 
consent of said person shall be taken by the Prefect or in Paris the Prefect of Police on the basis of a 
detailed medical certificate which cannot be drawn up by a psychiatrist working in the hospital in which 
the person is confined, and that the decision taken shall set out the reasons and give a precise description 
of the circumstances necessitating such confinement. Although Article 66 of the Constitution requires 
that any custodial measure be placed under the supervision of the Judicial authority it does not require 
consultation of the same prior to the implementation of any custodial measure. The power of the Prefect 
to order hospital confinement does therefore not fail to comply with the requirements deriving from 
Article 66 of the Constitution. 
Paragraph 2 of the same Article provides that within 24 hours of admission to hospital a medical 
certificate drawn up by a psychiatrist from said hospital shall be transmitted to the State representative in 
the Département and also the Psychiatric Internment Committee of said Département. In the event of said 
certificate not confirming that the person confined to hospital requires hospital treatment, the challenged 
provisions, in the absence of the automatic lifting of said measure by the competent administrative 
authority, lead to the maintaining of the confinement without providing for any re-examination of the 
person involved within a short period of time to ensure that such hospital confinement is necessary. Such 
re-examination alone is such as to justify the maintaining of such a measure. In the absence of any such 
guarantee the challenged provisions do not ensure that hospital confinement without the consent of the 
person confined is adapted, necessary and proportionate to the state of the patient and the safety or 
persons and the maintaining of public order. Hence paragraph 2 of Article L 3213-1 of the Public Health 
Code fails to comply with constitutional requirements with regard to protection of the freedom of the 
individual.  
(2011-135/140 QPC June 9th 2011 paras 8 to 10 p. 272) 

Article L 3213-4 of the Public Health Code provides that on the expiry of a period of one month hospital 
confinement may be extended for a further maximum period of three months on the basis of a reasoned 
opinion of a psychiatrist. Beyond this period of time further extensions may be made by successive six 
month periods in the same manner and under the same conditions. 
The freedom of the individual could not be deemed to be safeguarded unless the judge intervenes as 
swiftly as possible. The medical grounds and therapeutic purposes which justify  
deprivation of freedom may be taken into account for the determining of such periods of time. On the 
same grounds as those retained in decision n° 2010-71 QPC of November 26th 2010 the provisions of 
Article L 3213-4 which allow hospital confinement without the consent of the patient may be continued 
longer than fifteen days without the intervention of a judge of a court of law fail to comply with the 
requirements of Article 66 of the Constitution. 
(2011-135/140 QPC June 9th 2011 paras 12 & 13 p. 272) 

The administrative authority which takes temporary measures is required to refer the matter within 24 
hours to the representative of the State in the Département who may make an order for hospital 
confinement without consent in the conditions and the manner provided for in Article L 3213-1 of the 
Public Health code. Failure to comply with this requirement will cause such measures to lapse after 48 
hours.  
Although Article 66 of the Constitution requires that any custodial measure be placed under the 
supervision of the Judicial authority it does not require consultation of the same prior to the 
implementation of any custodial measure. The power vested in the Mayor of the Commune or in Paris the 
Police Commissioner to order, in the event of a present and immediate danger for the safety of persons, 
all temporary measures, including measures of a custodial nature adversely affecting the freedom of the 



individual, does not fail to comply with the requirements deriving from article 66 of the Constitution. 
(2011-174 QPC October 6th 2011 para.8 p. 484) 

Hospital confinement of a mentally ill person without the consent of said person must show due regard 
for the principle, deriving from Article 66 of the Constitution, whereby the freedom of the individual 
should not be restricted with undue harshness. It is incumbent upon Parliament to ensure the 
reconciliation between firstly the protection of the health of mentally ill persons and the protection of 
public order necessary for the safeguarding of rights and principles of constitutional status and secondly 
the exercising of constitutionally guaranteed freedoms. Among the latter are to be found freedom of 
movement and respect for privacy, protected by Articles 2 and 4 of the Declaration of the Rights of Man 
and the Citizen of 1789 and freedom of the individual which Article 66 of the Constitutions entrusts to 
the protection of the Judicial Authority. Any infringements of these freedoms must be adapted, necessary 
and proportionate to the objectives sought to be achieved. 
As worded prior to Act n° 2011-803 of July 5th 2011, Article L 3213-1 of the Public Health Code 
provided that a mentally ill person could only be confined to hospital without his/her consent if such a 
condition required treatment and endangered the safety of persons or was a serious threat to public order. 
In its decision n° 2011-135/140 QPC of June 9th 2011 the Constitutional Council held that such grounds 
could justify the implementing of a custodial measure with regard to constitutional requirements ensuring 
the protection of the freedom of the individual.  
Article L 3213-2 applies solely in the event of imminent danger for the safety of persons and to persons 
whose behaviour reveals obvious mental problems. In such conditions Parliament could, without failing 
to comply with constitutional requirements, allow the implementation of a custodial measure solely on 
the basis of a medical opinion. 
However the custodial measure provided for by Article 3213-2 is based on the existence of mental 
illness. When permitting such a measure to be taken solely on the basis of common knowledge, the 
provisions of this Article do not ensure the reserving of such a measure for the cases for which it is 
appropriate, necessary and proportionate with respect to the condition of the person involved and the 
safety of persons or the protection of public order. Hence the words “or, failing that, by common 
knowledge” must be held to be unconstitutional. 
(2011-174 QPC October 6th 2011 paras 6,7,9 and 10 p. 484) 

Due to the specificity of the situation of a person committing offences while of unsound mind, 
Parliament could accompany by particular guarantees the conditions governing the lifting of the measure 
of hospital confinement without consent. However when making the power of the Freedom and 
Detention judge to order the immediate release from hospital of the person confined dependent upon the 
favourable opinion of two medical practitioners, it failed to comply with the requirements of Articles 64 
and 66 of the Constitution. Hence Article L 3123-8 of the Public Health Code as worded prior to Act n° 
2011-803 of July 5th 2011 must be held unconstitutional. 
(2011-185 QPC October 21st 2011 para.6 p. 516) 

As worded prior to act n° 90-527 of June 27th 1990 Article L 336 of the Public Health code pertains to the 
admission of a “voluntary patient” decided by the Director of the Psychiatric institution at the request of 
any person other than the one concerned by such a measure. It merely requires for the maintaining in 
effect of such a measure that the person admitted be examined within fifteen days by a medical 
practitioner from said institution who then sends his certificate to the State representative in the 
Département. This Article does not per se run counter to any constitutionally guaranteed right or 
freedom. 
(2011-202 QPC December 2nd 2011, para.11 p. 567) 

As worded prior to Act n° 90-527 of June 27th 1990, Article L 337 of the Public Health Code introduces 
the Register of persons “placed” in the institution and indicates the entries which must periodically be 
made. Article L 338 provides for the discharge of persons whom the medical practitioners of the 
institution have stated are “cured”. Article L 339 lays down  
the list of persons who may seek to have the patient discharged and the conditions in which the 
administrative authority may object to said discharge. Article L 340 requires the Director of the 
institution to inform, as the case may be, the Prefect, Sub-Prefect, or the Mayor of  
the name of those persons who have applied for the discharge of a patient together with the mental state 
of said patient and “to the extent possible” the location to which the latter has been taken. 
The freedom of the individual can only be deemed to be safeguarded if the judge intervenes as swiftly as 
possible. The medical grounds and therapeutic purposes which justify deprivation of freedom may be 
taken into account for the determining of such periods of time. On the same grounds as those retained in 
decision n° 2010-71 QPC of November 26th 2010 and n° 2011-135/140 QPC of June 9th 2011, the 
provisions of Articles L 337 to L 340 which allow hospital confinement without the consent of the 
patient to be continued longer than fifteen days without the intervention of a judge of a court of law fail 
to comply with the requirements of Article 66 of the Constitution. 



(2011-135/140 QPC June 9th 2011 paras 12 & 13 p. 272) 

As worded prior to Act n° 90-527 of June 27th 1990, Article L 341 of the Public Health Code merely 
provides that the Prefect may always order the immediate discharge of persons who have been 
voluntarily admitted to institutions caring for the mentally ill. It does not run counter to any 
constitutionally guaranteed right or freedom. 
(2011-202 QPC, December 2nd 2011 para.14 p. 567) 

PERSONAL FREEDOM 

Personal freedom and freedom to marry 

Freedom to marry, which is a component of the freedom of the individual, derives from Articles 2 and 4 
of the Declaration of 1789. It does not restrict the powers vested in Parliament by Article 34 of the 
Constitution to determine the conditions of marriage as long as the exercising of this power does not 
deprive constitutional requirements of statutory guarantees. Insofar as the provisions of the Civil Code 
which reserve the right to marry for couples composed of a woman and a man do not infringe the right to 
lead a normal family life nor the principle of equality before the law, the argument based on the 
infringement of freedom to marry must be dismissed. 
(2010-92 QPC January 28th 2011, paras 6,7 and 10 p. 87) 

Personal freedom and Administrative police 

Articles L 332-16-1 and 332-16-2 of the Sport Code allow the Minister of the Interior and Prefects to 
prohibit or restrict individual or group travel of “persons claiming to be supporters of a team or acting as 
such during the holding of a sporting event and whose presence is liable to lead to serious breaches of 
public order”. They thus reinforce administrative police powers in the event of mass gatherings of people 
at sporting events liable to lead to serious breaches of public order. It is incumbent upon the Minister and 
the Prefect, under the supervision of a judge, to define on the basis of objective and precise criteria the 
persons or categories of persons subjected to such restrictions on travel. These measures may be justified 
by the need to safeguard public order and not to impose excessive restrictions on freedom of movement. 
They may be challenged by those subjected to such restrictions before the Administrative judge in 
particular by way of summary proceedings.  In view of the purposes which Parliament seeks to achieve 
and all the guarantees which it has provided, these restrictions are such as to ensure a reconciliation 
between freedom of movement and the safeguarding of public order which is not patently unbalanced. 
(2011-625 DC March 10th 2011 para.50 p. 122) 

Measures of administrative police likely to affect the exercising of constitutionally guaranteed freedoms 
amongst which is freedom of movement, a component of the freedom of the individual protected by 
Articles 2 and 4 of the Declaration of 1789, must be justified by the need to safeguard public order and be 
proportionate to the objective it is sought to achieve. 
The possibility given to Prefects to order persons unlawfully occupying land belonging to another to 
leave the same when they have gathered there for the purposes of installing housing and such 
installations pose a serious risk for the health, safety or tranquillity of the public is justified by the needed 
to safeguard public order and is proportionate to the purpose sought to be achieved. 
This does not apply to the provision allowing them to proceed to evacuate premises by force when formal 
notice to evacuate said premises within a minimum period of 48 hours has remained ineffective and has 
not been the object of any suspensive appeal as provided for by paragraph II. The issue involved is one of 
urgent expulsion at any time of year, without consideration of personal or family circumstances, of 
underprivileged persons who do not have decent housing. The possibility given to such persons to lodge 
a suspensive appeal with an Administrative court has not been found to constitute a sufficient guarantee 
to ensure a reconciliation which is not patently unbalanced between the need to safeguard public order 
and constitutionally guaranteed rights and freedoms. 
(2011-625 DC March 10th 2011, paras 53 to 55 p. 122) 

FREEDOM AND LAW WITH RESPECT TO TEACHING 



Universities 

Independence of Professors 

The guarantee of the independence of Teachers-Researchers derives from a fundamental principle 
recognized by the laws of the Republic. The challenged provisions (provisions of sections 36,44bis to 44 
quinquies, 51 and 60 of Act n° 84-16 of January 11th 1984 containing legal dispositions concerning the 
State civil service as worded by Act n° 2009-972 of August 3rd 2009 pertaining to mobility and 
professional career paths in the civil service) are not designed to depart from the special rules governing 
the recruitment and appointment of Teachers-Researchers. Furthermore, the application of section 44 ter 
of the Act of January 11th 1984 cannot entail for such persons a change of professional body. With this 
qualification the challenged provisions do not adversely affect the independence of 
Teachers-Researchers. 
(2011-134 QPC June 17th 2011 para 25 p. 278) 

ECONOMIC FREEDOMS 

Freedom of enterprise 

Scope of the principle 

Parliament is at liberty to impose on freedom of enterprise, which derives from Article 4 of the 
Declaration of the Rights of Man and the Citizen of 1789, restrictions connected with constitutional 
requirements or justified in the general interest, on condition that they do not lead to any disproportionate 
adverse effects as regards the purpose it is sought to achieve. 
(2010-89 QPC January 21st 2011 para.3 p. 79) 

Reconciliation of the principle 

With public policy 

When enacting the challenged provisions (indent 2 of paragraph III of Article L 442-6 of the Commercial 
Code) Parliament vested the public authority with the power to put an end to the anti-competitive 
restrictive practices referred to in said Article, to ascertain that illegal contracts or contractual terms are 
void, to order the repayment of money unduly received under such terms, to compensate for any resulting 
loss or damage and impose a civil fine on those responsible for such practices. It thus intended to punish 
such practices, re-establish a balance between commercial partners and prevent the reoccurrence of such 
practices.  In view of the objectives of preservation of economic public policy which Parliament sought 
to achieve, it ensured a reconciliation between the principle of freedom of enterprise and the general 
interest which derives from the need to maintain a balance in commercial dealings. The adverse effect of 
the challenged provisions on freedom of entreprise is not disproportionate in view of the purpose sought 
to be achieved. 
(2011-126 QPC May 13th 2011 paras 4 &5 p. 235) 

Among the conditions laid down for running a business selling alcoholic beverages, Articles L 3336-2 
and 3363-3 of the Public Health Code introduce a professional incapacity and prohibition. The latter are 
applicable to any person convicted of a major criminal offence or the offence of procuring prostitutes or 
similar offences, together with any person sentenced to at least one month’s imprisonment for certain 
offences. These provisions are designed to prevent the running of businesses selling alcoholic beverages 
from being entrusted to persons who do not have sufficient good character guarantees to carry on such a 
business. In view of the objectives which Parliament sought to achieve, it enacted measures such as to 
ensure a reconciliation which is not patently unbalanced between the principle of freedom of enterprise 
and the constitutional objective of safeguarding public order. 
(2011-132 QPC, May 20th 2011 paras 5 to 7 p. 246) 

With the general interest 

When allowing the Prefect to impose a weekly closing day on all establishments carrying on the same 
business in the same geographical area, Article L 3132-29 of the Employment Code intended to ensure 



equality between businesses of the same kind, irrespective of their size, with respect to the weekly rest 
day. It thus meets a need in the general interest. The Prefectoral closing order may only be issued with 
the agreement of the majority of Trade Union organisations representing employees and Employer 
organisations regarding the conditions in which the weekly rest is given to employees. This order may 
only concern business concerns which carry on the same business in a determined geographical area. It is 
the task of the competent administrative authority to decide at any time whether such a regulation must 
be maintained. It is required to set aside this order if the majority of those concerned request this to be 
done. In these conditions the infringement of freedom of enterprise by this Article of the Employment 
Code is not disproportionate to the purpose sought to be achieved. 
(2010-89 QPC January 21st 2011 paras 4 & 5 p. 79) 

With rules, principles and objectives of constitutional status 

Firstly the challenged provisions of section 16 of the Act of July 5th 1996 provide that the requisite 
professional qualifications are to be determined for each activity in view of their complexity and the risks 
they may present for the safety and health of persons. Parliament thus intended to guarantee the 
professional skills and competence of persons carrying out economic activities which may present a 
danger for the latter or for persons calling upon their services.  
Firstly these provisions list the activities reserved solely for qualified persons. The activities involved are 
those which are likely to present a risk for the health and safety of persons. They provide that the holding 
of such qualifications is to be evidenced by possession of accredited diplomas or qualifications or the 
validation of professional experience. These activities may also be carried on by persons without 
professional qualifications once said persons are effectively and permanently supervised by qualified 
persons within the meaning of the challenged provisions. 
Parliament has thus enacted measures such as to ensure a reconciliation which is not patently 
disproportionate between due regard for freedom of enterprise and the protection of health provided for 
by paragraph 11 of the Preamble to the Constitution of 1946 and breaches  
of public order, in particular adversely affecting the safety of persons, which is an objective of 
constitutional status. 
(2011-139 QPC June 24th 2011, paras 6 to 8 p. 300) 

Firstly under Article L 3134-2 of the Employment Code: “The employment of employees in industrial, 
commercial or craft concerns is prohibited on Sundays and public holidays, except as otherwise provided 
for herein” The provisions of Article L 3134-11 of the same Code subsequently prohibit the carrying on 
of any industrial, commercial or craft activity on Sundays in shops open to the public. By these 
provisions Parliament sought to preclude the taking of the weekly rest period by persons working in such 
businesses from impacting unfavourably on businesses depending on their size. It took into account in 
particular the situation of small businesses which do not have employees. These provisions are designed 
to lay down a framework for competition between businesses irrespective of their size or the legal status 
of persons working there. They thus meet a need in the general interest.  
Secondly, by maintaining, by way of a departure from certain provisions of Title III of Book I of Part 3 
of the Employment Code, the specific local system under which the weekly rest day of employees is 
Sunday, Parliament, vested by Article 34 of the Constitution with the power to determine the basic 
principles of Employment law, has ensured a reconciliation which is not patently disproportionate 
between  freedom of enterprise and the requirements of paragraph 10 of the Preamble to the Constitution 
of 1946 whereby “ The Nation shall provide the individual and the family with the conditions necessary 
for their development” 
(2011-157 QPC August 5th 2011 paras 7 & 8 p. 430) 

PRINCIPLES OF CRIMINAL LAW AND CRIMINAL PROCEDURE 

Scope of application of the principles of Article 8 of the Declaration of 1789 

The principles of Article 8 of the Declaration of 1789 apply solely to those penalties which are in the 
nature of a punishment.  
(2011-114 QPC April 1st 2011 para.4 p. 178) 

Penalty in the nature of a punishment 

Criteria 



The principles deriving from Article 8 of the Declaration of 1789 apply solely to those penalties which 
are in the nature of a punishment.  
(2010-84 QPC January 13th 2011, para 3 p. 60) 

Under Article 34 of the Constitution, Parliament determines the basic principles of civil and commercial 
obligations. In view of the purposes which it seeks to achieve in matters of public policy by maintaining 
a balance between commercial partners, Parliament is at liberty to impose a civil fine for breach of 
certain obligations provided that it shows due regard for the requirements of Articles 8 and 9 of the 
Declaration of 1789 among which are found the principle of the legality of offences and punishments 
which require it to define in sufficiently clear and precise terms the requirement which carries a penalty 
in case of non-compliance. 
(2010-85 QPC January 13th 2011 para.3 p. 63) 

Measures which are not in the nature of a punishment 

Other measures which are not in the nature of a punishment 

To develop participation in construction efforts, employers who have not participated or have 
insufficiently participated in the investments provided for  by Article L 313-1 of the Building and 
Housing Code are required to make a contribution of 2% of salaries paid by them. The date of accrual of 
said contribution is the deadline for making the investments provided for by statute. This contribution 
must be paid, pursuant to Article L 313-4 of the same Code, in a spontaneous manner, at the same time as 
the filing of the declaration pertaining to participation in construction efforts, to the extent of the 
ascertained shortfall. Under the same Article, failure to pay this contribution renders the business concern 
liable to penalties governing taxes on turnover. In view of these features, this contribution is not a penalty 
in the nature of a punishment within the meaning of Article 8 of the Declaration of 1789.  
The arguments based on the infringement of this provision are inoperative. 
(2010-84 QPC January 13th 2011, para 4 p. 60) 

Under the terms of Article 117 of the General Tax Code, the penalty introduced by Article 1759 of the 
same Code is imposed on any legal entity which refuses to reply to the request for information addressed 
to it by the administration. 3 of paragraph V of Article 1754 of the same Code is designed to hold the 
Directors severally liable for the payment of said penalty. The solidarity is based on the positions held by 
the Directors on the date of accrual of the penalty. It does not require any proof of fault on the part of 
Directors. It serves as a guarantee of the payment of taxes owed to the Public Treasury. In accordance 
with normal legal rules in matters of several liability the Director who has paid the penalty may bring 
proceedings against the main debtor and, as the case may be, the several co-debtors for recovery of the 
amount.  Thus this several liability is not in the nature of a punishment within the meaning of Articles 8 
and 9 of the Declaration of 1789. 
(2010-90 QPC January 21st 2011 para.6 p. 81) 

Article L 8223-1 of the Employment Code provides in the event of dismissal of an employee whose 
employment has not been declared the payment of a lump sum indemnity amounting to six months 
wages. This indemnity is designed to ensure a minimum of compensation for the injury sustained by the 
employee due to the concealment of his employment which, in the absence of payment of social 
contributions, results in the loss of certain rights. The lump sum nature of the indemnity is designed to 
make up for the difficulty encountered by this employee in proving the number of hours worked. Thus 
this indemnity, which is distinct from the criminal penalties provided for by  
Articles L 8224-1 and following of the Employment Code, is not a punishment within the meaning of 
Article 8 of the Declaration of 1789. The arguments based on the infringement of this provision are thus 
inoperative. 
(2011-111 QPC March 25th 2011 para.4 p. 163) 

Under Article L 7233-1 of the Commercial Code, the judges of the Commercial courts are elected by an 
electoral college composed of judges of the Commercial court and former judges who have applied to be 
registered on the electoral roll. Article L 723-2 lays down certain conditions for belonging to the electoral 
college. In particular 2° thereof requires that would-be candidates “have not been convicted of acts 
contrary to honour, probity and morals”. Article L 724-7 provides that when the incapacities referred to 
by Article L 723-2 arise or are discovered subsequent to the installation of a judge of the Commercial 
court, said judge is automatically removed from office. These provisions, which are not of a punitive 
nature, are designed to ensure that the professionals called upon to exercise the powers and duties of a 
judge at the Commercial court present the guarantees of integrity and morality indispensable for the 
exercising of judicial duties. They do not constitute a penalty in the nature of a punishment. Hence the 
arguments based on failure to comply with Article 8 of the Declaration of 1789 are inoperative 
(2011-114 QPC April 1st 2011 para.5 p. 178) 



The principles deriving from Articles 8 and 9 of the Declaration of 1789 apply solely to those penalties in 
the nature of a punishment. Under Article  L 421-3 of the Family and Social Welfare Code, accreditation 
issued by the President of the General Council of the Département where the applicant resides is 
necessary to exercise the profession of childcare assistant or family assistant. These accreditation is 
granted  “if the conditions in which said profession is exercised guarantee the safety, health and personal 
development of the minors and young adults under twenty one entrusted to said assistant” Under Article 
L 421-6 of the same Code, accreditation may be withdrawn “if the conditions for the granting of said 
accreditation are no longer met” The dismissal which the challenged provision requires the employer to 
proceed to is merely the direct consequence of the withdrawal of accreditation. It cannot therefore be 
deemed to be a penalty in the nature of a punishment. The argument based on failure to show due regard 
for the presumption of innocence is thus inoperative. 
(2011-119 QPC April 1st 2011, para.3 p. 180) 

Article L 52-11-1 of the Electoral Code provides that a partial lump sum refund of campaign expenditure 
shall not be made to candidates who have not complied with the rules of electoral financing provided for 
by Article L 52-11 and L 52-12 or those polling fewer than 5% of votes cast in the first round of voting. 
This provision does not introduce any penalty in the nature of a punishment. 
(2011-117 QPC April 8th 2011 para.10 p. 186) 

When giving a judge the possibility of declaring ineligible for one year a candidate standing for election 
as Regional Councillor “who has failed to file his campaign accounts in the manner and timeframe 
provided for by Article  L 52-12 of the Electoral Code and one whose campaign account has been rightly 
refused”, Article L 341-1 of the same Code allows the judge to take into account the circumstances of 
each individual case  when ruling as to such ineligibility. In all events whether or not this penalty is in 
the nature of a punishment this provision does not fail to comply with the principles of proportionality 
and tailoring of punishments. 
(2011-117 QPC April 8th 2011 para.11 p. 186) 

The challenged provisions (Article 1730 of the General Tax Code) introduce an increase of 10% in the 
event of late payment of taxes to the Public Treasury. They are among the rules pertaining to the base, 
rate and manner of collection of all kinds of taxes. The increase introduced, which is not in the nature of 
a punishment, is designed to set off the damage sustained by the State due to the late payment of direct 
taxes. The arguments based on failure to comply with Article 8 of the Declaration of 1789 are thus 
inoperative 
(2011-124 QPC April 29th 2011 paras 3 & 4 p. 215) 

The principles deriving from Article 8 of the Declaration of 1789 apply solely to penalties in the nature 
of a punishment. 
Among the conditions laid down for running a business selling alcoholic beverages, Articles L 3336-2 
and 3363-3 of the Public Health Code introduce a professional incapacity and prohibition. The latter are 
applicable to any person convicted of a major criminal offence or the offence of procuring prostitutes or 
similar offences, together with any person sentenced to at least one month’s imprisonment for certain 
offences. These provisions are designed to prevent the running of businesses selling alcoholic beverages 
from being entrusted to persons who do not have sufficient good character guarantees to carry on such a 
business. They are not penalties in the nature of a punishment. The arguments based on failure to comply 
with Article 8 of the Declaration of 1789 are thus inoperative. 
(2011-132 QPC, May 20th 2011 paras 4,6 & 7 p. 246) 

Transposition in matters of administrative penalties 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in the event of 
bad faith on the part of the taxpayer, Article 1729 of the General Tax Code is designed, in order to ensure 
equality before public burden sharing, to improve and strengthen measures to combat deliberate 
concealment of taxable income or information used to calculate the amount of tax payable. The 
challenged provision is a financial penalty the nature of which is directly connected with that of the 
offence involved.  
(2010-103 QPC March 17th 2011 paras 5 & 6 p. 142) 

The increase in the amount of tax payable provided for by the final paragraph of Article 1728 of the 
General Tax Code (80% in the event of discovery of undeclared professional activity) as worded prior to 
January 1st 2006 conforms to the principle of necessity and proportionality of punishments. 
(2010-104 QPC March 17th 2011, para.4 p. 145) 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in view of the 
behaviour of the taxpayer, paragraph 3 of Article 1728 of the General Tax Code is designed, in order to 
ensure equality before public burden sharing, to improve and strengthen measures to combat failure to 
make tax returns or deliberate delays in making tax returns or transmitting information used to calculate 



the amount of tax payable..  
(2010-105/106 QPC March 17th 2011 para. 6 p. 148) 

Principle of the legality of offences and punishments 

Power of Parliament 

Principle 

Under Article 34 of the Constitution, Parliament determines the basic principles of civil and commercial 
obligations. In view of the purposes which it seeks to achieve in matters of public policy by maintaining 
a balance between commercial partners, Parliament is at liberty to impose a civil fine for breach of 
certain obligations provided that it shows due regard for the requirements of Articles 8 and 9 of the 
Declaration of 1789 among which are found the principle of the legality of offences and punishments 
which require it to define in sufficiently clear and precise terms the requirement which carries a penalty 
in case of non-compliance. 
(2010-85 QPC January 13th 2011 para.3 p. 63) 

Under Article 34 of the Constitution statute law determines the rules of criminal procedure. This 
provision requires Parliament to determine the scope of application of criminal law. Where criminal 
procedure is concerned, this requirement is of particular importance to avoid undue harshness when 
seeking to apprehend offenders. It is also incumbent upon Parliament to ensure the reconciliation 
between preventing breaches of public order and the seeking out of offenders, both necessary for the 
safeguarding of rights and principles of constitutional status, and the exercising of constitutionally 
guaranteed rights and freedoms. Among the latter is to found the freedom of the individual which Article 
66 of the Constitutions entrusts to the protection of the Judicial Authority.  
(2011-133 QPC June 24th 2011 para.8 p. 296) 

It is incumbent upon Parliament, under Article 34 of the Constitution and the principle of the legality of 
offences and punishments which derives from Article 8 of the Declaration  
of 1789, to determine the scope of the application of criminal law and to define offences and punishments 
in sufficiently clear and precise terms. 
(2011-204 QPC December 9th 2011 para.3 p. 582) 

Applications 

No failure by Parliament to exercise its powers to the full 

Under 2° of paragraph I of Article L 442-6 of the Commercial Code when any manufacturer, tradesman, 
industrialist or person registered in the Trade Register “imposes or attempts to impose on any 
commercial partner obligations creating a significant imbalance between the rights and obligations of the 
parties” the same will be held liable and required to compensate for the injury thus caused. In order to 
determine the purpose of the prohibition of unfair commercial practices in contracts entered into between 
a supplier and a distributor, Parliament referred to the legal concept of significant imbalance between the 
rights and obligations of the parties set out in Article L 132-1 of the Consumer Code which itself 
reiterates the terms of Article 3 of Directive 93/13/EEC of the Council of April 5th 1993 pertaining to 
unfair terms in contracts entered into with consumers. When referring to this concept, the scope of which 
has already been defined by case law, the offence is defined in conditions which enable the judge to make 
a ruling without his interpretation being challenged as being an arbitrary interpretation.  Furthermore, the 
court to which the case is referred may, under indent 6 of paragraph III of Article L 442-6 of the 
Commercial Code, consult the Committee for the review of commercial practices which is composed of 
representatives of the commercial sectors involved. In view of the financial nature of the penalty and the 
complexity of the practices which Parliament wished to prevent and punish, the offence is defined in 
sufficiently clear and precise terms to comply with the principle of legality of offences. 
(2010-85 QPC January 13th 2011, para.4 p. 63) 

Firstly Parliament was at liberty to introduce a special criminal offence to punish the driving of a motor 
vehicle by a person under the influence of narcotics. To this end it provided in  
Article L 235-1 of the Highway Code that the offence is committed when the taking of products or plants 
classified as narcotics has been proved through a blood test. Secondly, it is the task of those vested with 
the power to make regulations, under the control of the judge vested with jurisdiction in such matters, to 
determine in view of existing scientific, medical and technical knowledge, the minimum detection level 
showing the use of narcotics. The argument based on the failure by Parliament to comply with the 



principle of the legality of offences by omitting to specify the amount of narcotics present in blood to 
constitute the offence must thus be dismissed 
(2011-204 QPC December 9th 2011 para.5 p. 582) 

Failure to exercise powers to the full 

Statute law subjects to authorisation the activities of private security firms consisting in “seeking out and 
processing data on the economic, social, commercial, industrial or financial environment of one or more 
natural persons or physical entities”. It provides that the system of authorisation is designed to enable 
natural persons or legal entities to “protect themselves against risks liable to threaten their business, their 
property, their incorporeal assets or their reputation” and to “develop their activities by influencing the 
outcome of business dealings” or their “decisions”. The lack of precision in both the definition of the 
activities likely to be involved in business intelligence and the objective justifying the infringement of 
freedom of enterprise fails to show due regard for the principle of the legality of offences and 
punishments. Invalidation 
(2011-625 DC March 10th 2011, paras 74 to 76 p. 122) 

It is incumbent upon Parliament, under Article 34 of the Constitution and the principle of the legality of 
offences and punishments which derives from Article 8 of the Declaration of 1789, to determine the 
scope of the application of criminal law and to define offences and punishments in sufficiently clear and 
precise terms. 
Although Parliament was at liberty to introduce a specific criminal offence to deal with incestuous sexual 
offences, it could not without failing to comply with the principle of the legality of offences and 
punishments, refrain from identifying the persons to be considered, within the meaning of this offence, as 
being family members. Hence Article 222-31-1 of the Criminal Code which defines incestuous rape and 
sexual assault as being committed “within the family on the person of a minor by an ascendant, brother, 
sister or any other person, including cohabitees of a family member being vested with de facto or de jure 
authority over said minor” must be held to be unconstitutional. 
(2011-163 QPC, September 16th 2011, paras 3 & 4 p. 446) 

Principles of necessity and proportionality 

Nature of review of Constitutional Council 

Review of patent error of appraisal 

Article 61-1 of the Constitution does not vest the Constitutional Council with any general power of 
appraisal and decision-making similar to that enjoyed by Parliament, merely with the power to rule as to 
the conformity with constitutionally guaranteed rights and freedoms of statutory provisions referred to it 
for review. Although the necessity of punishments which accompany the commission of offences comes 
under the power of appraisal of Parliament, it is incumbent upon the Constitutional Council to ensure 
where disciplinary proceedings are concerned, that there is no patent disproportion between the failure to 
perform requisite duties and the disciplinary measures intended to punish those responsible for this 
failure. 
The disciplinary measures applicable to veterinary surgeons in the event of non- compliance with the 
professional ethics set forth in Article L 247-7 of the Rural and Maritime Fishing Code are a warning, 
reprimand, temporary suspension from practice for a maximum of ten years either in a perimeter which 
shall not exceed the territorial remit of the Regional Chamber ordering such suspension, or throughout 
the territory of mainland France  and overseas Départements. In the event of temporary suspension, 
when a period equal to one half of the prescribed suspension has elapsed the veterinary surgeon involved 
may have the practicing suspension lifted by a decision of the Disciplinary body which imposed the 
same.  The disciplinary measures imposed may, except in the case of a warning, be accompanied  by 
temporary or permanent ineligibility with respect to any one or all the Veterinary Councils. The 
disciplinary measures introduced do not therefore fail to comply with the requirements of Article 8 of the 
Declaration of 1789. Although the principle of the proportionality of punishments implies that the lapse 
of time between the professional misconduct and the disciplinary measures imposed by reason thereof 
may be taken into account when determining the disciplinary measure to be imposed, it is incumbent 
upon the disciplinary authority to ensure compliance with this requirement when applying the challenged 
provisions. In these conditions these provisions do not run counter to the Declaration of 1789. 
(2011-199 QPC, November 25th 2011, paras 8 to 10 p. 555) 

Article 61-1 of the Constitution does not vest the Constitutional Council with any general power of 



appraisal and decision-making similar to that enjoyed by Parliament, merely with the power to rule as to 
the conformity with constitutionally guaranteed rights and freedoms of statutory provisions referred to it 
for review. Although the necessity of punishments which accompany the commission of offences comes 
under the power of appraisal of Parliament, it is incumbent upon the Constitutional Council to ensure that 
there is no patent disproportion between the offence committed and the punishment incurred. 
(2011-204 QPC, December 10th  2011, para.4 p. 582) 

No failure to show due regard for the principles of necessity and proportionality of punishments 

When giving a judge the possibility of declaring ineligible for one year a candidate standing for election 
as Regional Councillor “who has failed to file his campaign accounts in the manner and timeframe 
provided for by Article  L 52-12 of the Electoral Code and one whose campaign account has been rightly 
refused”, Article L 341-1 of the same Code allows the judge to take into account the circumstances of 
each individual case  when ruling as to such ineligibility. In all events whether or not this penalty is in 
the nature of a punishment this provision does not fail to comply with the principles of proportionality 
and tailoring of punishments. 
(2011-117 QPC April 8th 2011 para.11 p. 186) 

Determination of offences and punishments 

Paragraph I of Section 37 of the Internal Security Guideline and Programming Act (LOPPSI) inserts into 
the Criminal Code Article 132-19-2. Under this new Article, for major offences of deliberate acts of 
violence against persons aggravated by reason of the consequences thereof on the victim, the status of the 
latter or of the offender, of the operating method or the place in which the offence was committed, 
provided for in Articles 222-9,222-12 and 222-13, in 3° of Article 222-14, in 4° of Article 222-14-1 and 
in Article 222-15-1, the minimum term of imprisonment  is fixed at 18 months or 2 years depending on 
whether the offence is punishable by a sentence of 7 or 10 years’ imprisonment. Under this same Article, 
taking into account the circumstances of the offence, the personality of the offender or the guarantees of 
insertion or reinsertion presented by the latter, the court may impose a term of imprisonment of a lesser 
duration or a punishment other than imprisonment. The challenged provision applies solely to acts of 
violence against the person, accompanied by one or more aggravating circumstances and punishable by a 
minimum sentence of  
18 months’ or 2 years’ imprisonment. It introduces the principle of minimum sentences of at least 18 
months or 2 years imprisonment only for exceptionally serious offences. It therefore does not fail to 
comply with the principle of necessity of punishments. 
(2011-625 DC March 10th 2011, paras 20 and 23 p. 122) 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in the event of 
bad faith on the part of the taxpayer, Article 1729 of the General Tax Code is designed, in order to ensure 
equality before public burden sharing, to improve and strengthen measures to combat deliberate 
concealment of taxable income or information used to calculate the amount of tax payable. The rate of 
40% is not patently disproportionate. 
(2010-103 QPC March 17th 2011 paras 5 & 6 p. 142) 

The increase in the amount of tax payable provided for by the final paragraph of Article 1728 of the 
General Tax Code (80% in the event of discovery of undeclared professional activity) as worded prior to 
January 1st 2006 conforms to the principle of necessity and proportionality of punishments. 
(2010-104 QPC March 17th 2011, para.4 p. 145) 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in view of the 
behaviour of the taxpayer, paragraph 3 of Article 1728 of the General Tax Code is designed, in order to 
ensure equality before public burden sharing, to improve and strengthen measures to combat failure to 
make tax returns or deliberate delays in making tax returns or transmitting information used to calculate 
the amount of tax payable. The rate of 40% is not patently disproportionate. 
(2010-105/106 QPC  March 17th 2011 paras 6 & 7 p. 148) 

The principle of the tailoring of punishments which derives from Article 8 of the Declaration of 1789 
implies that in the event of a validly raised objection to the imposition of a flat rate fine, the fine will only 
be enforced if a judge has expressly imposed the same and the amount thereof was fixed taking into 
account the specific circumstances of each case. It does not however preclude Parliament from laying 
down rules designed to effectively punish offenders.  
Article 530-1 of the Code of Criminal Procedure leaves it to the judge to determine the penalty within 
firstly the limits of the flat rate fine or the increased flat rate fine and secondly the maximum fine 
incurred. It is therefore the task of the judge to make the fine proportionate to the seriousness of the 
offence committed, the personality of the offender and the financial resources of the latter. Hence the 



argument based on failure to show due regard for the principle of the tailoring of punishments must be 
dismissed. When requiring, as regards offences of the first four categories punishable by a flat rate fine, 
that the penalty imposed by the judge cannot be less than flat rate fine or the increased flat rate fine, 
Parliament in the interest of the good administration of justice and to ensure the effective punishment of 
offenders, has chosen a method which precludes the multiplication of dilatory challenges. Introducing a 
minimum fine applicable to the less serious offences does not per se fail to show due regard for the 
principle of the necessity of punishments. 
(2011-162 QPC September 16th 2011, paras 3 to 5 p. 444) 

Article L 235-1 of the Highway Code punishes with a term of 2 years imprisonment and a fine of 4500 
euros the driving of a vehicle when a blood test reveals that the driver was under the influence of 
narcotics. In view of the risks entailed by the punished behaviour, the punishments incurred are not 
patently disproportionate. 
(2011-204 QPC December 9th 2011, para.6 p. 582) 

Sentences carrying an incompressible term to be served 

Section 38 of the Internal Security Guideline and Programming Act (LOPPSI) amends Articles 221-3 and 
221-4 of the Criminal Code. The consequence thereof is to extend to persons having murdered or 
assassinated “judges, a member of the national police force, of the Gendarmerie, a member of the prison 
service or any other person responsible for law enforcement in the course of the latter’s official duties”, 
the provisions whereby a Cour d’assises may, by a special decision, either impose an incompressible 
prison term of thirty  
years  or, in the event of a sentence of life imprisonment, decide that none of the measures listed in 
Article 132-23 of the said Code shall inure to the benefit of the convicted person. The serving of 
custodial sentences imposed by a Tribunal correctionnel or Cour d’assises has been designed not only to 
protect society and ensure punishment of the offender but also to encourage the convicted person to 
change his behaviour and prepare his possible return to society. Under Article 720-4 of the Code of 
Criminal Procedure in the event of a Cour d’assises deciding that none of the measures listed in Article 
123-23 of the Criminal Code shall inure to the benefit of a person sentenced to life imprisonment, the 
Penalty Enforcement Court may grant the convicted offender the benefit one of such measures if the 
latter has been imprisoned for at least thirty years. This provision must be interpreted as giving both the 
Public Prosecutor and the convicted offender the opportunity of petitioning the Penalty Enforcement 
Court. Bearing this in mind, the challenged provisions, which it is up to the judge to apply in the event of 
murder or assassination committed on a person responsible for law enforcement while performing his 
duties or by reason thereof do not run patently counter to the principle of the necessity of punishments. 
(2011-625 DC March 10th 2011, paras 28,30 & 31 p. 122) 

Failure to show due regard for the principle of necessity and proportionality of punishments 

When prohibiting the resale, without the prior agreement of the organisers, of entry tickets or access 
cards, Parliament intended to prevent and punish possible disorders caused by persons circumventing 
measures implemented for certain sporting events and preserve the rights of producers, organisers and 
holders of rights in such events. However when punishing the resale of tickets for all cultural, sporting 
and commercial events proposed on or carried out via a public online communication network for 
profit-making purposes, Parliament based its approach on criteria which were patently inappropriate for 
the purpose which it sought to achieve. Failure to comply with the principle of necessity of offences and 
punishments. Invalidation. 
(2011-625 DC March 10th 2011, paras 41 to 43 p. 122). 

Principle of tailoring of punishments 

Constitutional status 

Deriving from Article 8 of the Declaration of 1789 

Paragraph I of Section 37 of the Internal Security Guideline and Programming Act (LOPPSI) inserts into 
the Criminal Code Article 132-19-2. Under this new Article, for major offences of deliberate acts of 
violence against persons, aggravated by reason of the consequences thereof on the victim, the status of 
the latter or of the offender, of the operating method or the place in which the offence was committed, 
provided for in Articles 222-9,222-12 and 222-13, in 3° of Article 222-14, in 4° of Article 222-14-1 and 



in Article 222-15-1, the minimum term of imprisonment  is fixed at 18 months or 2 years depending on 
whether the offence is punishable by a sentence of 7 or 10 years’ imprisonment. In each case, taking into 
account the circumstances of the offence, the personality of the offender or the guarantees of insertion or 
reinsertion presented by the latter, the court, by a decision clearly indicating the grounds thereof, may 
impose a term of imprisonment of a lesser duration or a punishment other than imprisonment. Parliament 
has thus not modified the power of the court to order, in the conditions provided for by Article 132-40 
and  
132-41 of the Criminal Code, a partial stay of execution of the sentence with the convicted offender 
being placed on probation. Neither has it departed from the special provisions of paragraph 2 of Article 
122-1 of the Criminal Code which provide that when the offender was, at the time of commission of the 
offence, suffering from mental or neuropsychological  disorders impairing his judgment, the court shall 
take this circumstance into consideration when passing sentence. There is thus no failure to show due 
regard for the principle of the tailoring of punishments.  
 (2011-625 DC March 10th 2011, paras 20 and 24 p. 122) 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in the event of 
bad faith on the part of the tax payer, Article 1729 of the General Tax Code is designed, in order to 
ensure equality before public burden sharing, to improve and strengthen measures to combat deliberate 
concealment of taxable income or information used to calculate the amount of tax payable. The same 
Article provides for an increase of 80% if the taxpayer has been guilty of fraudulent artifices or abuse of 
law. The challenged provision is a financial penalty the nature of which is directly connected with that of 
the offence involved. Statute law has itself ensured the modulation of punishments depending on the 
seriousness of the punishable behaviour. The judge, after having fully reviewed the acts in question and 
the definition thereof by the administration, decides whether to maintain or apply the increase actually 
incurred at the rate provided for by law, or to merely require the taxpayer to pay interest for late payment 
if he feels that the administration has not proved that the taxpayer has been guilty of fraudulent artifices 
nor acted in bad faith. He may thus adjust the penalties according to the seriousness of the acts committed 
by the taxpayer. The provision does not run counter to the principle of the tailoring of punishments. 
(2010-103 QPC March 17th 2011 paras 5 &6 p. 142) 

The increase in the amount of tax payable provided for by the final paragraph of Article 1728 of the 
General Tax Code (80% in the event of discovery of undeclared professional activity) as worded prior to 
January 1st 2006 conforms to the principle of necessity and proportionality of punishments. 
(2010-104 QPC March 17th 2011, para.4 p. 145) 

Although the Constitutional Council has stated clearly in its decision n° 2005-520 DC of July 22nd 2005 
that the principle of the tailoring of penalties derives from Article 8 of the Declaration of 1789, this 
clarification does not constitute a change of circumstances such as to require the Council to review 
further a provisions already reviewed by it prior to its decision of July 22nd 2005 pertaining thereto. 
(2010-104 QPC March 17th 2011 para.4 p. 145) 

When introducing for the collection of taxes an increase of 40% of the amount of tax due in view of the 
behaviour of the taxpayer, paragraph 3 of Article 1728 of the General Tax Code is designed, in order to 
ensure equality before public burden sharing, to improve and strengthen measures to combat failure to 
make tax returns or deliberate delays in making tax returns or transmitting information used to calculate 
the amount of tax payable. The same Article provides for an increase of 80% when the requested 
document has not been filed with the authorities within thirty days of receipt of a second formal demand 
notified in the same manner as the previous demand in the event of the discovery of an undeclared 
professional activity. The challenged provision is a financial penalty the nature of which is directly 
connected with that of the offence involved. Statute law has itself ensured the modulation of punishments 
depending on the seriousness of the punishable behaviour. The judge, after having fully reviewed the acts 
in question and the definition thereof by the administration, decides whether to maintain or apply the 
increase actually incurred at the rate provided for by law, or to replace it by another rate among those 
provided for by the other provisions of Article 1728 if he feels this to be legally justified, or to merely 
require the taxpayer to pay interest for late payment if he feels that the taxpayer did not omit to make a 
tax return or file a document within the time allotted by statute. He may thus adjust the penalties 
according to the seriousness of the acts committed by the taxpayer. The provision does not run counter  
to the principle of the tailoring of punishments. 
(2010-105/106 QPC March 17th 2011 paras 6 &7 p. 148) 

When giving a judge the possibility of declaring ineligible for one year a candidate standing for election 
as Regional Councillor “who has failed to file his campaign accounts in the manner and timeframe 
provided for by Article  L 52-12 of the Electoral Code and one whose campaign account has been rightly 
refused”, Article L 341-1 of the same Code allows the judge to take into account the circumstances of 
each individual case  when ruling as to such ineligibility. In all events whether or not this penalty is in 
the nature of a punishment this provision does not fail to comply with the principles of proportionality 
and tailoring of punishments 



(2011-117 QPC April 8th 2011 para.11 p. 186) 

The principle of the tailoring of punishments which derives from Article 8 of the Declaration of 1789 
implies that in the event of a validly raised objection to the imposition of a flat rate fine, the fine will only 
be enforced if a judge has expressly imposed the same and the amount thereof was fixed taking into 
account the specific circumstances of each case. It does not however preclude Parliament from laying 
down rules designed to effectively punish offenders.  
Article 530-1 of the Code of Criminal Procedure leaves it to the judge to determine the sentence within 
firstly the limits of the flat rate fine or the increased flat rate fine and secondly the maximum fine 
incurred. It is therefore the task of the judge to make the fine proportionate to the seriousness of the 
offence committed, the personality of the offender and the financial resources of the latter. The argument 
of failure to comply with the principle of the tailoring of punishments must therefore be dismissed. 
(2011-162 QPC September 16th 2011 paras 3 & 4 p. 444) 

Criminal justice applicable to minors 

Recognition of a fundamental principle recognised by the laws of the Republic in matters of 
criminal justice applicable to minors 

The Council applies the fundamental principle recognised by the laws of the Republic in matters of 
criminal justice applicable to minors when reviewing the Internal Security Guideline and Programming 
Act (LOPPSI) 
(2011-625 DC March 10th 2011, paras 27 & 34 p. 122) 

The fundamental principle recognized by the laws of the Republic in matters of criminal justice for 
minors imposes diminished responsibility of minors depending on their age and taking into account the 
need to seek to improve the moral and educational state of delinquent minors by measures adapted to 
their age and personality ordered by a special Court or under appropriate procedures. 
(2011-147 QPC, July 8th 2011, para.9 p. 343) 

The diminished criminal responsibility of minors depending on their age, together with the need to seek 
to improve the moral and educational state of delinquent minors by measures adapted to their age and 
personality ordered by a special court or under appropriate procedures have constantly been recognised 
by the laws of the Republic since the beginning of the 20th century. These principles were expressed in 
particular in the Act of April 12th 1906 on the criminal liability of minors, the Act of July 22nd 1912 on 
Juvenile courts and the ordinance of February 2nd 1945 on juvenile delinquency. However the laws of the 
Republic prior to the coming into force of the Constitution of 1946 do not enshrine any rule whereby 
coercive measures or punishments must always be eschewed in favour of purely educative measures. In 
particular the original provisions of the Ordinance of February 2nd 1945 did not exclude the criminal 
liability of minors nor that, in cases of necessity, minors be the object of placement, supervision, 
detention or, for minors aged over 13, imprisonment. Such is the scope of the fundamental principle 
recognised by the laws of the Republic in matters of criminal justice for minors. 
Moreover under Articles 8 and 9 of the Declaration of 1789 minors, just like adults, have the benefit of 
the presumption of innocence, the principle of the necessity and proportionality of punishments and the 
rights of the defence. Due regard must also be shown for the protection of the freedom of the individual 
guaranteed by Article 66 of the Constitution. Lastly, when laying down the rules of criminal law 
pertaining to minors, Parliament must ensure a reconciliation between the constitutional requirements 
indicated above and the need to seek out offenders and prevent breaches of public order, in particular as 
regards the safety of persons and property, which are necessary for the safeguarding of rights of 
constitutional status.  
(2011-635 DC August 4th 2011, paras 33 to 35 p. 407) 

Review of measures specific to criminal justice applicable to minors 

Review on the basis of Article 16 of the Declaration of 1789 

The principle of impartiality is inseparable from the holding of judicial office. The Ordinance of 
February 2nd 1945 pertaining to juvenile delinquency from which originate Articles L 251-3 and 251-4 of 
the Code of Judicial Organisation has set up a Children’s judge, a specialised judge, and a Juvenile court 
presided by the Children’s judge. Under Article 7 of said Ordinance the Public Prosecutor of the court in 
whose jurisdiction the Juvenile court is located refers matters involving juveniles to the Children’s judge 
who alone will handle the prosecution. Under Article 8 of the same Ordinance the Children’s judge shall 
“take all necessary action and carry out all investigations needed to establish the truth and ascertain the 



personality of the minor together with suitable means for re-educating the latter”. This Article provides in 
addition that the judge may “subsequently by a court order find that there is no case to answer and 
proceed in conformity with the provisions of Article 177 of the Code of Criminal Procedure, or commit 
the minor for trial by the Juvenile court” No provision of the Ordinance of February 2nd 1945 or of the 
Code of Criminal Procedure precludes the Children’s judge from participating in the trial of the criminal 
case in which he has directed preliminary investigations under pre-trial proceedings. 
The principle of the impartiality of courts of law does not preclude the Children’s judge who has carried 
out preliminary investigations from ordering measures of assistance, supervision or education once said 
investigations have been concluded. However when allowing the Children’s judge who has been in 
charge of ordering measures to establish the truth and who has committed the minor for trial before a 
Juvenile court to preside the hearing of said trial court which is duly empowered to impose punishments, 
Article L 251-3 of the Code of Judicial Organisation adversely affects the principle of the impartiality of 
the courts of law in a manner which is unconstitutional. Hence Article L 251-3 of the Code of Judicial 
Organisation is unconstitutional.  
(2011-147 QPC July 8th 2011 paras 10 & 11, p. 343) 

Review on the basis of the fundamental principle 

Educative measures and punishments 

Section 37 of the Internal Security Guideline and Programming Act (LOPPSI) amends, in paragraph II 
thereof, Ordinance n° 45-174 of February 2nd 1945 pertaining to juvenile delinquency in order to extend 
to minors the application of Article 132-19-2 of the Criminal Code. When introducing the principles of 
minimum punishments applicable to minors who have never been convicted of any major offences, the 
challenged provision fails to show due regard for the constitutional requirements in matters of criminal 
justice applicable to minors. Invalidation 
(2011-625 DC March 10th 2011, paras 20 & 27 p. 122) 

Other provisions 

The provisions of section 14 of the Internal Security Guideline and Programming Act insert into the 
Ordinance of February 2nd 1945 pertaining to juvenile delinquency an Article 8-3 which authorises the 
Public Prosecutor to have a minor directly summoned to appear before a Juvenile court by a CID officer 
without any prior investigation by the Children’s judge. These provisions are applicable to any minor 
irrespective of age, the state of the criminal record of the latter and the seriousness of the offences for 
which he is prosecuted. They do not guarantee that the court will have at its disposal recent information 
as to the personality of the minor enabling it to seek to improve the moral and educational state of the 
latter. Hence they fail to show due regard for constitutional requirements in matters of criminal justice 
applicable to minors. Invalidation 
(2011-625 DC March 10th 2011 para.34 p. 122) 

Paragraph IV of section 43 of the Internal Security Guideline and Programming Act (LOPPSI) requires 
the Public Prosecutor to inform the Prefect in order for the latter if need be to inform the President of the 
General Council of measures alternative to prosecution and judgments which have become res judicata 
when these measures and judgments concern minors residing on the territory of the Département. This 
provision makes the transmission of information concerning the minor by the Public Prosecutor to the 
Prefect dependent on the request of the latter for the purpose, if need be, of informing the President of the 
General Council for the entering into of a parental responsibility contract. It is neither aimed at nor does 
it result in amending the system of criminal liability of minors. 
(2011-625 DC March 10th 2011 paras 35 & 37 p. 122) 

The immediate repeal of Article L 251-3 of the Code of Judicial Organisation would fail to show due 
regard for the fundamental principle recognised by the laws of the Republic in matters of criminal justice 
applicable to minors and would entail patently excessive consequences.  Hence, in order to enable 
Parliament to put an end to the unconstitutional nature of this Article the date of the repeal thereof shall 
be postponed until January 1st 2013 
(2011-147 QPC July 8th 2011 para.12 p. 343) 

Under Article 10-2 of the Ordinance of February 2nd 1945 on juvenile delinquency, the judicial 
supervision of a minor aged between 13 and 16 is possible in criminal matters.  In the event of cases 
under the jurisdiction of the Tribunal correctionnel, such supervision is possible when the sentence 
incurred is greater than a term of 7 years imprisonment or, in certain cases, in view of the criminal record 
of the minor or the nature of the acts of which said minor is accused, when the sentence incurred is 
greater than 5 years. House arrest may also be ordered in a locality separate from the domicile of the 
legal representatives of said minor and without their agreement. Hence when allowing the house arrest 



with electronic surveillance of minors between 13 and 16 years old as an alternative to court supervision 
in those cases where the minor cannot be remanded in custody, Article 10-3, inserted by section 38 of the 
Act on the participation of citizens in the operation of criminal justice and the trial of minors has 
introduced a harshness which fails to comply with constitutional requirements in matters of criminal 
justice applicable to minors. The second phrase of Article 10-3 of the Ordinance of February 2nd 1945 
must be held to be unconstitutional.  
(2011-635 DC August 4th 2011 para.38 p. 407) 

Section 33 of the Act on the participation of citizens in the operation of criminal justice and the trial of 
minors inserts into the Ordinance of February 2nd 1945 on juvenile delinquency an Article 8-3 which 
authorises the Public Prosecutor to have a minor directly summoned to appear before a Juvenile court by 
a CID officer without any prior investigation by the Children’s judge. This procedure is applicable to 
minors aged over 16 years of age prosecuted for an offence punishable by at least 3 years imprisonment 
and minors aged over 13 years of age prosecuted for an offence punishable by at least 5 years 
imprisonment. In both cases, this procedure may be implemented if the minor has previously been 
prosecuted under the Ordinance of February 2nd 1945. It may only be implemented if no investigation of 
the facts is necessary and if investigations as to the personality of the minor have been carried out during 
the twelve months preceding said summons. There is no departure from the special provisions which 
require that a minor be assisted by an Attorney and his legal representatives duly summoned to appear. 
These provisions take into account the age of the minor, the seriousness of the acts of which said minor is 
accused and the criminal record of the latter. They thus do not fail to comply with constitutional 
requirements in matters of criminal justice applicable to minors. 
(2011-635 DC August 4th 2011 para.41 p. 407) 

Sections 32 and 34 of the Act on the participation of citizens in the operation of criminal justice and the 
trial of minors complete Articles 8 and 9 of the Ordinance of February 2nd 1945 pertaining respectively to 
the Children’s judge and the Investigating Magistrate by provisions which require certain minors to be 
sent before the Juvenile court or the Tribunal correctionnel. 
These provisions apply solely to minors aged over 16 who have been placed under a preliminary criminal 
investigation for acts punishable by at least 3 years imprisonment and committed as a repeat offender. In 
these conditions the requirement that the judge refer the case to a court of trial duly empowered to pass 
sentence when he deems, after due investigation, that the acts committed constitute an offence which 
comes under the scope of said provisions does not fail to comply with the fundamental principle 
recognised by the laws of the Republic in matters of criminal justice applicable to minors. 
(2011-635 DC August 4th 2011 paras 42 to 44 p. 407) 

Article 24-7 of the Ordinance of February 2nd 1945 pertaining to juvenile delinquency authorises the 
Public Prosecutor, when he requests a “two stage procedure” for the criminal trial, to summon a minor to 
appear before him or directly before a Juvenile court or the Tribunal correctionnel for minors under the 
procedure provided for in Articles 8-3 and 14-2 of the Ordinance of February 2nd 1945, notwithstanding 
the lack of sufficient information concerning the personality of the minor. In such a case the trial court is 
required to stay the taking of any measure, imposing of penalty or sentence in particular to allow further 
investigations as to the personality of the minor to be carried out.  These provisions do not depart from 
other provisions which allow for recourse to the procedures provided for by Articles 8-3 and 14-2. In 
these conditions there is no infringement of the fundamental principle in matters of criminal justice 
applicable to minors. 
(2011-635 DC August 4th 2011, paras 45 to 48 p. 407) 

Section 49 of the Act on the participation of citizens in the operation of criminal justice and the trial of 
minors inserts into the Ordinance of February 2nd 1945 a Chapter III bis entitled “On the Tribunal 
correctionnel for minors”. This court has jurisdiction over minors aged over 16 prosecuted for one or 
more offences punishable by a prison sentence equal to or greater than three years and committed as a 
repeat offender. 
Firstly the Tribunal correctionnel for minors sits with a Bench of three judges from the Tribunal de 
grande instance together with two assessors in the event of the offences referred to in Article 399-2 of 
the Code of Criminal Procedure. If the court is presided by the Children’s judge the Bench is mainly 
composed of persons who have no particular competence in the field of youth issues. The fundamental 
principle recognised by the laws of the Republic does not per se preclude the trial of minors being 
entrusted to a court with a Bench of three judges or three judges and two assessors of whom solely the 
president is specialised in dealing with youth issues. However such a court may not be considered as 
being a special court within the meaning of the fundamental principle. This principle requires the 
Tribunal correctionnel for minors to be asked to rule in compliance with procedures suitable for seeking 
to improve the moral and educational state of minors. 
2° and 3° of Article 24-2 of the Ordinance of February 2nd 1945 provide that the a case may be referred 
for trial by the Tribunal correctionnel for minors in the manner provided for by Articles 8-3 and 14-2 of 



said Ordinance which make it possible to summon a minor to appear directly before a trial court without 
any preliminary  judicial investigation. These provisions, contrary to the requirements of the 
fundamental principle in matters of criminal justice applicable to minors, lead to minors being tried 
neither by a specialised court nor under suitable procedures. Hence 2° and 3° of Article 24-2 must be 
held to be unconstitutional. 
Secondly the Constitutional Conseil finds unconstitutional paragraph 2 of Article 24-1 of the Ordinance 
of February 2nd 1945 which provides that the Tribunal correctionnel for minors be presided by a 
Children’s judge and it decides to postpone the date of this finding of unconstitutionality until January 1st 
2013. It bases its decision on the same grounds as those set forth in paragraphs 11 and 12 of its decision 
n° 2011-147 QPC of July 8th 2011. 
(2011-635 DC August 4th 2011 paras 49 to 53 p. 407) 

Criminal liability 

Principle of personal liability 

Under Article 9 of the Declaration of 1789 every person is presumed innocent until found guilty.  
Consequently Parliament may not introduce any presumption of guilt in criminal matters. However, 
exceptionally such presumptions may be established, in particular in matters of minor offences once they 
are not of an irrebuttable nature, that due regard is given to the rights of the defence and the incriminated 
acts are such as to reasonably give credence to their having been committed by the accused person. In the 
case in hand when making it possible to punish the legal representative of a minor for the offence 
committed by the latter (failure to comply with a collective or individual curfew) the provision raises an 
irrebuttable presumption of guilt as regards said legal representative. Invalidation 
(2011-625 DC March 10th 2011 paras 35,38 & 39 p. 122) 

Presumption of innocence 

Principle of prohibition of presumption of guilt in criminal matters 

Idem 
(2011-625 DC March 10th 2011 paras 35,38 & 39 p. 122) 

Under Article 9 of the Declaration of 1789 every person is presumed innocent until found guilty. 
Consequently Parliament may not introduce any presumption of guilt in criminal matters. However 
exceptionally such presumptions may be established, in particular in matters of minor offences once they 
are not of an irrebuttable nature, that due regard is given to the rights of the defence and the incriminated 
acts are such as to reasonably give credence to their having been committed by the accused person. 
Furthermore in the event of major offences and crimes guilt cannot result from the sole actus reus of acts 
of a criminal nature. 
Taking into account firstly the system of specific liability which inures to the benefit of the Director of 
the publication under the first and final paragraphs of section 93-3 of the Act of July 29th 1982 on 
audio-visual communication and secondly the characteristics of the Internet which, in the current state of 
the art, allows the person sending a message via Internet to remain anonymous, the provisions of said 
section 93 cannot, without introducing an irrebuttable presumption of guilt in criminal matters running 
counter to the abovementioned constitutional requirements, be interpreted as making it possible to 
impose liability on the creator or animator of an online public communication service making available to 
the public messages sent by web users in his capacity as producer with respect to the sole contents of a 
message of which he was not aware prior to the latter being put online. Qualification of interpretation 
(2011-164 QPC September 16th 2011 paras 3 &7 p. 448) 

Due regard for the rights of the defence, the right to a fair trial and effective judicial 
redress in criminal matters 

Constitutional foundation 

Under Articles 7, 8 and 9 of the Declaration of 1789, it is incumbent upon Parliament, exercising the 
powers vested in it, to determine the rules of criminal law and criminal procedure in a manner to exclude 
any arbitrariness in the seeking out of offenders, trial of persons prosecuted and enforcement of 
punishments. The requirement that a court give grounds for its decisions constitutes a statutory guarantee 
of this constitutional requirement.  Although the Constitution does not confer upon this duty any general 



and absolute nature, failure to give due grounds for a decision may only be justified on conditions that 
sufficient guarantees are introduced to exclude any risk of arbitrariness. 
(2011-113/115 QPC April 1st 2011, para.11 p. 173) 

Article 16 of the Declaration of the Rights of Man and the Citizen of 1789 guarantees persons involved in 
criminal proceedings the right to effective judicial redress, the right to a fair trial and compliance with the 
principle of audi alteram partem. It is the task of Parliament vested with due power by Article 34 of the 
Constitution, when determining the rules governing criminal procedure,  to ensure the implementation of 
the constitutional objective of the good administration of justice without neglecting to comply with these 
constitutional requirements. 
(2011-168 QPC September 30th 2011 para.4 p. 474) 

Article 34 of the Constitution requires Parliament to determine the scope of  application of criminal law. 
Where criminal procedure is concerned, this requirement is of particular importance to avoid undue 
harshness when seeking to apprehend offenders. It is also incumbent upon Parliament to ensure the 
reconciliation between preventing offences against public order and the seeking out of offenders, both 
necessary for the safeguarding of rights and principles of constitutional status, and the exercising of 
constitutionally guaranteed rights and freedoms. Among the latter are to be found due regard for the 
rights of the defence, which derives from Article 16 of the Declaration of 1789, and the freedom of the 
individual which Article 66 of the Constitution entrusts to the protection of the Judicial Authority.  
(2011-191/194/195/196/197 QPC November 18th 2911, paras 13 & 14 p. 544) 

Power of Parliament 

Article 34 of the Constitution vests Parliament with the power to determine the rules concerning the 
fundamental guarantees given to citizens for the exercising of their civil liberties, the demands placed on 
citizens and their property by national defence, the determination of major offences and crimes together 
with punishments they may incur and criminal procedure. Both the principle of the separation of powers 
and the existence of other constitutional requirements require Parliament to ensure a reconciliation which 
is not patently unbalanced between the right of persons involved in legal proceedings to effective judicial 
redress and a fair trial and the need to seek out offenders and the constitutional requirements inherent in 
the safeguarding of the fundamental interests of the Nation. 
(2011-192 QPC November 10th 2011, para.22 p. 528) 

Scope of application of the principle 

Under Article 14 of the Code of Criminal Procedure, the Criminal Investigation Department is in charge 
of “ascertaining the commission of offences under criminal law, collecting evidence thereof and seeking 
to apprehend offenders”. 
Remand in police custody for questioning is a coercive measure necessary for certain CID operations. As 
the Constitutional Council found in its decision n° 2010-14/22 QPC of July 30th 2010, the evolutions of 
criminal procedure  which have given greater importance to  
the outcome of police investigations in putting together the case for the prosecution on the basis of which 
a person will be tried in court must be accompanied by suitable guarantees concerning the recourse to 
remand in police custody for questioning and the manner in which said remand is proceeded with to 
ensure due regard for the rights of the defence. The challenged provisions of the Code of Criminal 
Procedure which lay down the conditions in which a person remanded in police custody has the benefit of 
the assistance of an Attorney are not intended to allow any discussion as to the legality of the acts carried 
out during the investigation or the validity of the evidence collected by investigators which have not 
given rise to any decision to prosecute by the Judicial authority and which, as the case may be, are to be 
discussed during pre-trial proceedings before an Investigating magistrate or during trial. Neither are they 
designed to allow for any contesting of the grounds for remand in police custody which statute law limits 
to a period of 24 hours renewable once. Hence the arguments raised that said challenged provisions 
pertaining to remand in police custody for questioning fail to ensure the balance of the rights of the 
parties and the audi alteram partem stage of these criminal proceedings are inoperative. 
(2011- QPC 191.194/195/196/197 QPC November 18th 2011 para.28 p. 544) 

Paragraph 1 of Article 62 of the Code of Criminal Procedure limits to a maximum of four hours the 
length of time persons concerning whom there exist no plausible reasons to suspect that they have 
committed or attempted to commit an offence may be detained for questioning. This provision applies 
solely to witnesses and thus does not fail to show due regard for the rights of the defence. Invalidation. 
(2011- QPC 191/194/195/196/197 QPC November 18th 2011 para.16 p. 544) 



Provisions connected with investigations and preliminary judicial criminal investigations 

Taking into account the guarantees of independence given to the Advisory Committee on National 
Defence Secrecy and the conditions and procedure for declassifying and communicating classified 
information, Parliament has ensured a reconciliation which is not unbalanced between the constitutional 
requirements connected with the right to a fair trial, the right to an effective judicial remedy and the 
safeguarding of the fundamental interests of the Nation. The same holds good, in view of the guarantees 
which Parliament has instituted for the unfolding thereof, of searches carried out by a judge in a location 
precisely identified as housing items covered by national defence secrecy or in a location which is 
revealed to house items covered by national defence secrecy.  
However when authorising the classification of certain locations for reasons of national defence secrecy 
and making access thereto by a judge for the purposes of searching the premises dependent upon 
temporary declassification thereof, Parliament has not ensured a balanced reconciliation between the 
applicable constitutional requirements. 
(2011-192 QPC November 10th 2011 paras 28,30, 32 & 37) 

Investigation 

Under Article 12 of the Declaration of 1789 the manner of carrying out tasks entrusted to the CID cannot 
be subjected to the will of private individuals. 
(2011-625 DC March 10th 2011, para 66 p. 122) 

When a matter is referred to the Public Prosecutor incriminating a person named in the challenged 
provisions (paragraph 2 of Article 43 of the Code of Criminal Procedure) who is habitually in contact 
with the judges or civil servants of his court, these provisions provide that the Chief Public Prosecutor 
may automatically transfer said proceedings to the Public Prosecutor of another court  situated within the 
territorial jurisdiction of the same Court of Appeal. This decision of the Public Prosecutor is a measure of 
judicial administration which cannot be appealed against. Since the challenged provisions do not 
preclude any interested party from drawing the attention of the Public Prosecutor or Chief Public 
Prosecutor to any grounds likely to justify the transfer of said proceedings, the arguments based on 
failure to comply with the principle of equality and the right to a fair trial are unsupported by the facts. 
(2011-156 QPC July 22nd 2011, para.4 p. 383) 

Although due regard for the rights of the defence requires in principle that no person suspected of 
committing an offence cannot be heard, while being held against his will, without effective assistance of 
an Attorney, this constitutional requirement does not impose such assistance when the suspected person 
is not the object of any coercive measure and has agreed freely to be heard. 
However due regard for the rights of the defence requires that a person concerning whom there exist 
plausible reasons to suspect that he has committed or attempted to commit an offence justifying his being 
remanded in police custody for questioning cannot be questioned or continued to be questioned by 
investigators unless said person has been informed of the nature and date of the alleged offence which he 
is suspected of committing and his right to leave the premises of the police station or gendarmerie at any 
time. With this qualification applicable to questioning carried out after the publication of the decision of 
the Constitutional Council, the provisions of paragraph 2 of article 62 of the Code of Criminal Procedure 
do not fail to show due regard for the rights of the defence. 
(2011- QPC 191/194/195/196/197 QPC November 18th 2011 paras 19 & 20 p. 544) 

Remand in police custody for questioning 

The bringing of a person before the Public Prosecutor on the expiry of the period of remand in police 
custody for questioning under Articles 63 paragraph 3 and 77 paragraph 3 of the Code of Criminal 
Procedure in the manner provided for by Article 803-2 is a coercive measure necessary for the bringing 
of the prosecution and the appearance of persons prosecuted before a court of trial. However it must be 
accompanied by suitable guarantees.  
The Judicial Authority is composed of Trial judges and Prosecutors. Upon the expiry of the period of 
remand in custody for police questioning the Public Prosecutor may ask that the person remanded be 
brought before him the same day. The period between the end of the remand and the appearing before 
him of the person involved is thus under his supervision. This judge may decide when to see the person 
involved or to release the same. In the event of the procedure of immediate appearance in the manner 
provided for by Articles 395 and following of the Code of Criminal Procedure, the person is immediately 
placed under the supervision of the court which is vested with the same powers. In  its decision n° 
2010-80 QPC of December 17th 2010 pertaining to Article 803-3 of the Code of Criminal Procedure, the 
Constitutional Council held to be constitutional the deprivation of freedom necessary to bring a person 
before a judge after the remand in police custody and, as the case may be, the following day. It results 



from the foregoing that when making it possible for a person remanded in police custody for questioning 
to be brought before a Prosecutor that same day, Article 803-2 of the Code of Criminal procedure does 
not fail to comply with constitutionally guaranteed rights and freedoms. 
 (2011-125 QPC May 6th 2011 paras 7 &8 p. 218) 

Paragraph 3 of Article 63-3-1 of the Code of Criminal Procedure provides that when the Attorney of the 
person remanded in police custody for questioning under Article 63-2 has been chosen by said person, 
this choice must be confirmed by the latter. This provision, which is designed to guarantee the freedom of 
the person remanded to choose his Attorney does not fail to comply with any constitutionally guaranteed 
right or freedom. 
(2011-191/194/195/196/197 QPC November 18th 2011 para.26 p. 544) 

The provisions of Article 63-4-1 of the Code of Criminal Procedure provide that the Attorney of the 
person remanded in police custody for questioning may only consult the formal record of the remand and 
of the notification of rights under Article 63-1 of the same Code, the medical certificate drawn up under 
Article 63-3 thereof and the official records of questioning of the person he is assisting. 
Firstly, under Article 14 of the Code of Criminal Procedure, the Criminal Investigation Department is in 
charge of “ascertaining the commission of offences under criminal law, collecting evidence thereof and 
seeking to apprehend offenders”. Remand in police custody for questioning is a coercive measure 
necessary for certain CID operations. As the Constitutional Council found in its decision n° 2010-14/22 
QPC of July 30th 2010, the evolutions of criminal procedure  which have given greater importance to the 
outcome of police investigations in putting together the case for the prosecution on the basis of which a 
person will be tried in court must be accompanied by suitable guarantees concerning the recourse to 
remand in police custody for questioning and the manner in which said remand is proceeded with to 
ensure due regard for the rights of the defence. The challenged provisions of the Code of Criminal 
Procedure which lay down the conditions in which a person remanded in police custody has the benefit of 
the assistance of an Attorney are not intended to allow any discussion as to the legality of the acts carried 
out during the investigation or the validity of the evidence collected by investigators  which have not 
given rise to any decision to prosecute by the Judicial authority and which, as the case may be, are to be 
discussed during pre-trial proceedings before an Investigating magistrate or during trial. Neither are they 
designed to allow for any contesting of the grounds for remand in police custody which statute law limits 
to a period of 24 hours renewable once. Hence the arguments raised that said challenged provisions 
pertaining to remand in police custody for questioning fail to ensure the balance of the rights of the 
parties and the audi alteram partem stage of these criminal proceedings are inoperative. 
Secondly 2° of Article 63-1 provides that the person remanded in police custody for questioning shall be 
immediately informed of the nature and presumed date of the offence he is suspected of having 
committed or attempted to commit. In view of the timeframe imposed for the period of said remand, the 
provisions of Article 63-4-1 which limit the access of the Attorney to the sole documents pertaining to 
the procedure of said remand and previous questioning of the person remanded, ensure a reconciliation 
which is not unbalanced between due regard for the rights of the defence and the objective of 
constitutional status of the seeking out of offenders. Hence Article 63-4-1 does not run infringe any 
constitutionally guaranteed right or freedom. 
(2011-191/194/195/196/197 QPC November 18th 2011 paras 27 to 29 p. 544) 

When providing that the person remanded in police custody for questioning may speak with his Attorney 
for a period of thirty minutes,  may request that said Attorney be present during questioning and 
confrontations and that the first questioning of the person remanded may not take place less than two 
hours before the contacting of the Attorney, paragraph 2 of Article 63-4 of the Code of Criminal 
Procedure and Article 63-4-2 thereof introduced guarantees such as to ensure that the person remanded 
has the benefit of effective assistance of an Attorney. It is in all events incumbent upon the Judicial 
authority to ensure due regard for the principle of good faith in the adducing of evidence and to appraise 
the probative value of statements made, as the case may be, by a person remanded in the absence of his 
Attorney. Hence when not imposing any period of time between each possible period of questioning of 
the person remanded and making it possible, with written and reasoned authorisation of the Public 
Prosecutor, for questioning to begin before the expiry of the period of two hours which the needs of the 
investigation require the remanded person to be questioned immediately, Parliament has ensured a 
reconciliation which is not unbalanced between the right of the person remanded in police custody to 
benefit from the assistance of an Attorney and the objective of constitutional status of seeking out 
offenders. 
(2011-191/194/195/196/197 QPC November 18th 2011 para.30 p. 544) 

The three final paragraphs of Article 63-4-2 of the Code of Criminal Procedure make it possible to 
postpone the presence of the Attorney during questioning or confrontations together with the consultation 
of official records of questioning of the person remanded. These provisions do not result in making it 
possible to postpone the holding of the thirty minute consultation between the person remanded and the 
Attorney. Such postponement is possible solely with the written and reasonable authorisation of the 



Public Prosecutor for a period of twelve hours. This period may be extended to twenty four hours with 
the authorisation of the Freedom and Detention judge when the person is remanded in police custody for 
the commission of a major offence or crime carrying a sentence of imprisonment of five years or more. 
The possibility of such postponement is reserved for exceptional circumstances, when such a measure 
appears indispensable for compelling reasons connected with the particular circumstances of the 
investigation or in order to allow the smooth unfolding of  urgent investigations seeking to collect or 
preserve evidence or prevent imminent harm to persons. The restriction thus imposed on the principle 
whereby the person remanded in police custody for questioning cannot be questioned without having the 
benefit of effective assistance of an Attorney is placed under the supervision of the criminal courts 
involved in the prosecution. Hence, in view of the cases and conditions in which such postponement may 
be made, the availability of such a measure ensures a reconciliation which is not unbalanced between due 
respect for the rights of the defence and the objective of constitutional status of seeking out offenders. 
(2011-191/194/195/196/197 QPC November 18th 2011 para.31 p. 544) 

Paragraph 1 of Article 63-4-3 of the Code of Criminal Procedure provides that the hearing or 
confrontation of a person remanded in police custody for questioning is carried out under the supervision 
of the CID officer or agent and provides that the latter may at any time, in the event of difficulties arising, 
put an end to the same and inform the Public Prosecutor who in turn informs, if need be, the President of 
the Bar Council for the purpose of appointing another Attorney. 
The second paragraph of this Article provides that the Attorney may ask questions after each period of 
questioning or confrontation and that the CID Officer or agent can only refuse to answer such questions if 
they are such as to be detrimental to the conduct of the investigation. The final paragraph thereof allows 
the Attorney to make written observations in which he may list the questions which were refused 
answers. The Attorney may also address his written observations directly to the Public Prosecutor during 
the period of remand. 
These provisions do not fail to show due regard for the rights of the defence nor any other 
constitutionally guaranteed right or freedom. 
(2011-191/194/195/196/197 QPC November 18th 2011 paras 33 to 35 p. 544) 

Article 63-4-4 of the Code of Criminal Procedure requires the Attorney to respect the confidential nature 
of the investigation by forbidding him from revealing to any person whosoever during the period of 
remand his conversation with the person he is assisting and the information obtained when consulting the 
official record and being present during questioning and confrontations. The very terms of this Article 
specify that this prohibition applies “without prejudice to the exercising of the rights of the defence”. 
Said Article cannot therefore adversely affect such rights. 
(2011-191/194/195/196/197 QPC November 18th 2011 para. 36 p. 544) 

Article 63-4-5 of the Code of Criminal Procedure recognises the right of the victim confronted with a 
person remanded in police custody to request the assistance of an Attorney. It does not run counter to any 
constitutionally guaranteed right or freedom. 
(2011-191/194/195/196/197 QPC November 18th 2011 para.37 p. 544) 

Preliminary judicial criminal investigation 

Contrary to the procedure applicable with respect to the Public Prosecutor or the Civil Claimant, a person 
placed under a preliminary judicial criminal investigation can only appeal against those orders made by 
the Investigating Magistrate listed in Articles 186, 186-1 and 186-3 in the Code of Criminal Procedure. 
The person under a preliminary judicial criminal investigation is not in the same situation as the Civil 
Claimant or the Public Prosecutor. Hence the differences in treatment deriving from the application of 
rules of procedure specific to each of the private parties and the Public Prosecutor cannot per se 
adversely affect the balance of the parties’ rights during proceedings. Further Parliament is at liberty, in 
the interests of the good administration of justice, in order to avoid dilatory appeals clogging up the 
courts and extending of the time needed to try offenders, to exclude the possibility of appeal by a person 
under a preliminary judicial criminal investigation against the orders of the Investigating Magistrate or 
the Freedom and Detention judge which he claims infringe his rights when there exist other means for 
said person to usefully challenge within suitable timeframes the provisions which they contain. 
Irrespective of the system of detention to which a person placed under a preliminary judicial criminal 
investigation is subjected, said person may, at all times, apply for release on bail under Article 148 of the 
Code of Criminal Procedure  and, in the event of refusal, appeal against such an order of the Freedom 
and Detention judge before the  Chambre de l’Instruction which will rule in the shortest possible time. 
Hence, when not including the ordinance provided for by Article 146 of the Code of Criminal Procedure 
in the list of those which a person placed under a preliminary judicial criminal investigation may appeal 
against, Article 186 of the Code of Criminal Procedure does not fail to comply with Articles 6 and 16 of 
the Declaration of 1789. 



However the provisions of Article 186 of the Code of Criminal Procedure cannot, without imposing an 
unwarranted restriction on the rights of the defence, be interpreted as excluding the right of the person 
placed under a preliminary judicial criminal investigation to appeal against an order of the Investigating 
Magistrate or the Freedom and Detention judge which he claims infringe his rights and of which he 
cannot usefully challenge the provisions  either in the manner provided for by Articles 186 to 186-3 of 
the Code of Criminal Procedure nor at a later stage of the proceedings, in particular before the court of 
trial. With this qualification Article 186 of the Code of Criminal Procedure does not fail to comply with 
Articles 6 and 16 of the Declaration of 1789. 
(2011-153 QPC, July 13th 2011 paras 4 to 7 p. 362) 

Articles 80-2, 80-3 and 116 of the Code of Criminal Procedure guarantee the right of persons placed 
under a preliminary judicial criminal investigation to have the benefit, during the preliminary stages of 
this investigation, of the assistance of an Attorney, if need be one appointed by the court. However once 
the freedom of the parties to choose to be assisted by an Attorney of their choice or defend themselves 
without an Attorney is recognised, compliance with the audi alteram partem principle and due regard for 
the rights of the defence prohibit the Investigating Magistrate from ruling on the outcome of the 
investigation without the charges laid by the Public Prosecutor’s office at the end of such investigation 
being brought to the knowledge of all the parties. In the second phrase of Article 175 of the Code of 
Criminal Procedure the words “Attorneys of” have the effect of reserving the notification of the final 
charges preferred by the Public Prosecutors Office for the Attorneys assisting the parties. They must thus 
be found to be unconstitutional. 
(2011-160 QPC, September 9th 2011 para.5 p. 438)  

Article 146 of the Code of Criminal Procedure provides that the Investigating Magistrate who decides to 
change the definition of the offence from one triable by the Cour d’assises to one triable by the Tribunal 
correctionnel may, after sending the case file to the Public Prosecutor for the latter to formally prefer 
charges, if he has not recommended the release of the person under the preliminary judicial investigation 
provisionally detained under Article 145-2 of the Code of Criminal Procedure, refer the case by a duly 
reasoned order to the Freedom and Detention judge in order to maintain the person in detention in the 
manner best suited to the protection of the rights of the latter as provided for by  
Article 145-1 of the same Code. 
If in this case the Freedom and Detention judge rules without obtaining the observations of the person 
detained regarding the charges preferred by the Public Prosecutor and the order of the Investigating 
Magistrate, said person may at any time apply for release under Article 148 of the Code of Criminal 
Procedure. Under this Article if such an application is refused, the Investigating Magistrate must, within 
five days of communication to the Public Prosecutor, transmit said application accompanied by a 
reasoned opinion to the Freedom and Detention judge who will rule within three working days by an 
order setting out the issues of fact and law which are at the basis of said decision by reference to the 
provisions of Article 144 of the same Code. In its decision n° 2010-62 QPC of December 17th 2010 the 
Constitutional Council found that, when the Freedom and Detention judge is asked to rule on the basis of 
Article 148 of said Code, said judge cannot refuse the application for release without the applicant or his 
Attorney receiving communication of the opinion of the Investigating Magistrate and the charges 
preferred by the Public Prosecutor. In these conditions the procedure provided for by Article 146 of the 
Code of Criminal Procedure does not fail to comply with the requirements which derive from Article 16 
of the Declaration of 1789. 
(2011-168 QPC September 30th 2011 paras 5 &6 p. 474) 

Provisions pertaining to prosecution and alternatives to prosecution 

Articles 40 and following of the Code of Criminal Procedure vest the Public Prosecutor with the power 
either to bring a prosecution, and in this event decide which method of prosecution seems best suited to 
the nature of the case involved, or chose an alternative to prosecution or close the file and take no further 
action. Bringing the person prosecuted before the Public Prosecutor under Article 393 of the same Code 
is intended solely to allow the prosecuting authority to notify the person prosecuted of the decision to 
initiate criminal proceedings and inform said person of the subsequent stages of said proceedings. Due 
regard for the rights of the defence does not require the person prosecuted to have access to the case file 
before receiving such notification nor that said person be assisted by an Attorney at this stage of 
proceedings. 
Article 393 requires the Public Prosecutor to formally ascertain the identity of the person brought before 
him, to inform him of the charges against him, take down the statements made by said person if the latter 
so requests and, in the event of immediate appearance or appearance under a summons with a statement 
of charges, inform said person of his right to be assisted by an Attorney for the remainder of the 
proceedings. This provision, which does not allow the Public Prosecutor to question the person involved, 



cannot, without failing to show due regard for the rights of the defence, authorise him to record the 
statements made by said person with respect to the acts set out in the summons setting out the formalities 
of appearance. Qualified interpretation. 
(2011-125 QPC May 6th 2011 paras 12 & 13 p. 218) 

Procedures departing from normal practice and requiring the consent of the person involved 

Appearance after prior admission of guilt 

Appearance after prior admission of guilt was introduced in the Code of Criminal Procedure by section 
137 of Act n° 2004-204 of March 9th 2004. It introduced a new specific procedure for the trial of certain 
offences. It is implemented by the Public Prosecutor, automatically or at the request of the accused or his 
Attorney, when the person admits committing the acts of which is accused. When, in the presence of his 
Attorney, said person agrees to the punishment proposed by the Public Prosecutor, the President of the 
Tribunal de grande instance or the judge to whom he has delegated this task is petitioned to approve said 
punishments. The accused is then brought before a judge who, after hearing the accused together with 
this Attorney, and after having checked the reality of the acts involved and the offences of which they are 
the ingredients, rules on the petition for official approval.  
As the Constitutional Council found in paragraph 107 of its decision n° 2004-492 of March 2nd 2004, if 
the punishment is proposed by the Public Prosecutor’s Office and agreed to by the accused, only the 
President of the Tribunal de grande instance can grant official approval of this proposal. It is incumbent 
upon him at such time to check that the acts involved constitute the offence charged and assess the 
justification of the punishment in view of the circumstances of the offence and the personality of the 
offender. He may refuse said approval if he feels that the nature of the acts, the personality of the 
offender, the situation of the victim or the interests of society warrant trying the offender before the 
Tribunal correctionnel. The general economy of the provisions of the Code of Criminal Procedure 
pertaining to prior admission of guilt permits the President of the Tribunal de grande instance to refuse 
to approve the punishment if the statements of the victim shed new light on the conditions in which the 
offence was committed or on the personality of the  
offender. With this qualification the Constitutional Council held that the procedure of prior admission of 
guilt does not adversely affect the principle of the separation of the authorities responsible for bringing 
prosecutions and those in charge of trying offenders. With the same qualification, the challenged 
provisions, which extend recourse to the procedure of prior admission of guilt without amending Articles 
495-8 and following of the Code of Criminal Procedure, have not failed to comply with Article 66 of the 
Constitution. 
(2011-641 DC December 8th 2011, paras 15 to 17 p. 576) 

Under paragraph 2 of Article 495-9 of the Code of Criminal Procedure the procedure of approval of the 
punishment proposed in the framework of an appearance following prior admission of guilt “is held in 
open court”. It is incumbent upon the President of the Tribunal de grande instance or the trial judge to 
whom he has delegated this task to ensure that this guarantee is effectively complied with. Hence the 
argument based on the failure to comply with the principles that court proceedings should be held in open 
court is not supported by the facts. 
(2011-641 DC December 8th 2011, para.18 p. 576) 

Judgment and Sentencing 

The Constitutional Council reviewed all the specific rules governing proceedings before the Cour 
d’assises and the manner in which said court deliberates. It took into account various elements : firstly 
the principles of orality and continuity of proceedings which are the cornerstones of proceedings before 
the Cour d’assises; secondly the rules governing the questions to which the Cour d’assises is required to 
reply; thirdly the specific regulations which govern the manner in which the Cour d’assises goes about its 
deliberations; fourthly the requirement deriving from case law of the Cour de cassation that the questions 
put must be clear, precise and tailored and lastly the fact that the rules as to the majority required for 
decisions of the Cour d’assises guarantee that the decision reached expresses the opinion of the Cour 
d’assises beyond a reasonable doubt.   
All these guarantees show that the fact that the decisions of the Cour d’assises are not accompanied by an 
explanation of the reasons for said decision does not confer upon said court any arbitrary power to decide 
whether or not an accused is guilty.Conformity with the Constitution. 
(2011-113/115 QPC April 1st 2911 paras 12 to 17 p. 173) 

Firstly no republican tradition can be usefully raised in support of any argument that a statute which runs 
counter to it is unconstitutional unless said tradition has given rise to a fundamental principle recognised 
by the laws of the Republic. In the case in hand no statute of the Republic prior to the Constitution of 



1946 has laid down the principle whereby when members of the jury and judges deliberate together, 
decisions of the Cour d’assises unfavourable to the accused must have been reached by an absolute 
majority of jurors.  
Secondly, in its decision n° 2011-113/115 QPC of April 1st 2011 the Constitutional Council noted that 
Article 359 of the Code of Criminal Procedure requires that any decision of the Cour d’assises 
unfavourable to the accused must have been reached by at least the absolute majority of jurors. It placed 
this rule among the statutory guarantees surrounding proceedings and deliberation in the Cour d’assises 
which prevent the lack of reasons given in the decisions of this court from being deemed to constitute a 
failure to comply with the requirements deriving from Articles 7,8 and 9 of the Declaration of 1789. The 
statute referred for review provides for the giving of grounds for decisions reached by the Cour d’assises. 
The argument that the amendment of Article 359 of the Code of Criminal Procedure fails to show due 
regard for the abovementioned decision of April 1st 2011 must be dismissed. 
Thirdly, new Article 359 requires that any decision unfavourable to the accused be reached by a majority 
of six out of nine, at least when the Cour d’assises sits at first instance, and a majority of eight out of 
twelve when the Court sits as an appellate court. Such a majority does not run counter to any 
constitutional requirements.  
Paragraph XII of section 13 of the Act on the participation of citizens in the operation of criminal justice 
and the trial of minors which rewords Article 359 of the Code of Criminal Procedure pertaining to the 
rules governing the requisite majorities applicable to decisions of the Cour d’assises is therefore 
constitutional. 
(2011-635 DC August 4th 2011 paras 23,25 and 27 p. 407) 

Paragraph II of section 13 of the Act on the participation of citizens in the operation of criminal justice 
and the trial of minors inserts into the Code of Criminal Procedure an Article 365-1 which requires that 
decisions of the Cour d’assises be accompanied by the reasons leading to the reaching of such decisions.  
This Article provides that said reasons shall be drafted by one of the judges sitting on the Bench in a 
document appended to the sheet of questions put, which same shall be signed “immediately” by the 
President and first juror. However the final paragraph of Article 365-1 makes it possible in certain cases 
to postpone the making available of these reasons. 

Firstly under Articles 380-1 and 380-9 of the Code of Criminal Procedure convictions handed down by 
the Cour d’assises at first instance may be appealed against within 10 days of their being handed down. 
Under Article 568 of the same Code the parties have five clear days after the decision of the Cour 
d’assises within which to appeal on a point of law to the Cour de cassation.  

Secondly, in view of the particular complexity of a case due to the number of accused and the crimes of 
which they are accused, the possibility given to the court to draft the reasons for the decision no later than 
three days after the handing down of the decision by one of the judges of the Court does not release the 
latter from the obligation to specify in the reasons given “the main elements of the case for the 
prosecution which, for each of the incriminated acts committed by the accused, convinced the Cour 
d’assises to convict said accused”. Neither does it depart from the rule whereby the sheet containing the 
reasons must be signed by the President and the first juror. In these conditions Article 365-1 of the Code 
of Criminal Procedure must be held to be constitutional. 
(2011-635 DC August 4th 2011 pars 29 to 31 p. 407) 

Guarantee due to the intervention of court of law 

Review of necessary harshness of acts of criminal procedure 

Under Article 130 of the Code of Criminal Procedure a person arrested under an arrest warrant more than 
200 kms away from the judge issuing said warrant must be brought before the Investigating Magistrate 
who has issued said warrant within 4 days of being notified of the same. This is extended to 6 days in the 
event of transfer from or to an overseas Département. Firstly the custodial measure covering four or six 
days is allowed in the event of material circumstances objectively and precisely determined by statute 
making it impossible to immediately bring the arrested person before the judge ordering such arrest. In 
the event of any overrunning of such deadlines the person will in the absence of “insurmountable 
circumstances” be released on the order of the Investigating Magistrate dealing with the case. Hence the 
deprivation of freedom is needed to ensure that the person arrested will appear before the judge. The 
length of this deprivation is strictly monitored and proportionate to the purpose it is sought to achieve.  

Secondly the Public Prosecutor of the arrest locality informs “without delay” the Investigating Magistrate 
of the arrest, ensures the execution of the warrant and informs the Investigating Magistrate of the 



outcome. The warrant is thus ordered by the Investigating Magistrate and executed under his supervision. 
He may at any time order the release of the arrested person in particular in view of statements made 
before the Public Prosecutor.  The Investigating Magistrate who has issued the arrest warrant thus 
maintains control over the execution thereof throughout the time needed for the arrested person to be 
brought before him. The argument that the custodial measures needed to execute the arrest warrant do not 
come under the remit of a Trial judge is thus to be dismissed. 

However although Article 131 of the Code of Criminal Procedure provides that an arrest warrant may 
only be issued for the arrest of a person on the run or residing outside the territory of the Republic for 
acts punishable by a prison sentence  the provisions concerning the arrest warrant do not provide for this 
condition.  The reconciliation between the need to prevent breaches of public order and the seeking out 
of offenders and the exercising of constitutionally guaranteed rights and freedoms would not be deemed 
to be balanced if the custodial measure lasting 4 or 6 days provided for by Article 130 could be 
implemented under an arrest warrant against a person who does not risk incurring such a prison sentence. 
Hence, with the qualification set forth in the foregoing paragraph, Articles 130, 130-1 and 133 of the 
Code of Criminal Procedure do not fail to comply with either 66 of the Constitution or Article 2 of the 
Declaration of 1789. 
(2011-133 QPC June 24th 2011, paras 10 to 14, p. 296) 

Handing down of penalties in the nature of a punishment 

Under Articles 7, 8 and 9 of the Declaration of 1789, it is incumbent upon Parliament, exercising the 
powers vested in it, to determine the rules of criminal law and criminal procedure in a manner to exclude 
any arbitrariness in the seeking out of offenders, trial of persons prosecuted and enforcement of 
punishments. The requirement that a court give grounds for its decisions constitutes a statutory guarantee 
of this constitutional requirement.  Although the Constitution does not confer upon this duty any general 
and absolute nature, failure to give due grounds for a decision may only be justified on conditions that 
sufficient guarantees are introduced to exclude any risk of arbitrariness. 
The Constitutional Council reviewed all the specific rules governing proceedings before the Cour 
d’assises and the manner in which said court deliberates. It took into account various elements : firstly 
the principles of orality and continuity of proceedings which are the cornerstones of proceedings before 
the Cour d’assises; secondly the rules governing the questions to which the Cour d’assises is required to 
reply; thirdly the specific regulations which govern the manner in which the Cour d’assises goes about its 
deliberations; fourthly the requirement deriving from case law of the Cour de cassation that the questions 
put must be clear, precise and tailored and lastly the fact that the rules as to the majority required for 
decisions of the Cour d’assises guarantee that the decision reached expresses the opinion of the Cour 
d’assises beyond a reasonable doubt.   
All these guarantees show that the fact that the decisions of the Cour d’assises are not accompanied by an 
explanation of the reasons for said decision does not confer upon said court any arbitrary power to decide 
whether or not an accused is guilty. Conformity with the Constitution. 
(2011-113/115 QPC April 1st 2911 paras 11 to 17 p. 173) 



EQUALITY 
 

EQUALITY BEFORE THE LAW 

Principle 

Although the principle of equality does not preclude Parliament from treating different situations in a 
different manner, nor from departing from  the principle of equality for reasons of general interest, 
provided that the resulting difference of treatment is directly connected with the purpose of the statute 
which provides for the same, nothing in the principle of equality requires Parliament to treat differently 
persons in different situations. 
(2010-624 DC January 20th 2011 para.27 p. 66) 

Although generally speaking the principle of equality requires that persons in the same situation be 
treated alike, this does not necessarily mean that people in different situations should be treated 
differently. 
(2011-136 QPC June 17th 2011 para.9 p. 284) 

The difference in treatment between persons depending on the date when Customs & Excise searches and 
seizures are carried out necessarily derives from the coming into force of section 164 of Act n° 2008-776 
of August 4th 2008 modernising the economy. It does not per se fail to comply with the principle of 
equality. 
(2011-150 QPC July 13th 2011 para.7 p. 356) 

Article 6 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims that the law «shall be 
the same for all, whether it protects or punishes». The principle of equality does not preclude Parliament 
from treating different situations in different ways, nor from departing from the principle of equality for 
reasons of general interest provided that, in each case, the resulting different treatment is directly 
connected with the purpose sought to be achieved by the statute which introduces said different 
treatment. Nothing in the principle of equality however requires Parliament to treat differently persons in 
different situations. 
(2011-175 QPC October 7th 2011 para.4 p. 488) 

Due regard for the principle of equality: no unjustified discrimination 

Civil Law 

Law of Nationality 

Article 21-27-1 of the Civil Code merely provides that persons who acquire French nationality by 
declaration or decision of the public authority shall indicate to the French authorities whether or not they 
retain another nationality. The provisions of said Article do not introduce any difference in treatment 
between persons holding French nationality. They do not fail to comply with any constitutional 
requirement. 
(2011-631 DC June 9th 2011 para.18, p. 252) 

Status and capacity of persons 

When maintaining the principle whereby marriage is the union of a man and woman, Parliament, when 
exercising the power vested in it by Article 35 of the Constitution, deemed that the difference in situation 
between same sex couples and couples composed of a man and a woman justified a difference in 
treatment with regard to the rules of Family law. It is not incumbent upon the Constitutional Council to 
substitute its own opinion for that of Parliament as regards the taking into account in this matter of the 
difference in situation. Hence the argument that the final paragraph of Article 75 of the Civil Code and 
Article 144 of the same Code fail to show due regard for the principle of equality before the law must be 
dismissed. 
(2010-92 QPC January 28th 2011, para.9 p. 87) 

Although generally speaking the principle of equality requires that persons in the same situation be 



treated alike, this does not necessarily mean that people in different situations should be treated 
differently. Article L 471-5 of the Family and Social Welfare Code and Article 419 of the Civil Code, 
which leave to be borne by the protected person, in all cases, the cost of any additional indemnity paid to 
the court-appointed guardian of the protected person when this task entails performing duties which are 
particularly time-consuming and complex, do not run counter to the principle of equality. 
(2011-136 QPC June 17th 2011, para.9 p. 284) 

Cohabitation is defined by solely by Article 515-8 of the Civil Code as a de facto union.  Unlike married 
persons, cohabitees are not required by law to be financially severally liable to third parties nor bound by 
any other reciprocal obligation. 
Unlike cohabitees, partners under a civil partnership agreement are subject to reciprocal financial 
obligations as regards third parties. However the provisions of the Civil Code do not confer any 
compensation for loss of income in the event of the breaking off of the civil partnership on either one of 
the partners, nor any inheritance rights of the surviving partner in the event of the death of the other. 
Marriage is designed not only to organise personal, material and property obligations of the spouse 
throughout their union but also to ensure the protection of the family. It also ensures protection in the 
event of dissolution of said marriage. 
Parliament, when exercising the power vested in it by Article 34 of the Constitution, has laid down three 
separate types of marriage arrangements which entail for the spouses involved different rights and 
obligations. The difference in treatment as to the benefit of a survivor’s pension, reserved for married 
couples and excluding cohabiting couples or those party to a civil partnership agreement does not fail to 
comply with the principle of equality. 
(2011-155 QPC July 29th 2011, paras 5 to 8 p. 404) 

International Private Law 

Section 2 of the Act of July 14th 1819 introduces a material rule departing from the foreign law 
designated by French rules of conflict of laws. This material rule of French law is applicable when one 
co-heir at least is a French National and the inheritance includes property situated on French territory. 
The criteria retained in order to disregard foreign law are directly connected with the purpose which the 
statute seeks to achieve. They do not per se fail to comply with the principle of equality. The provision is 
however invalidated insofar as it reserves the retention which it introduces solely for heirs who are 
French Nationals. 
(2011-159 QPC August 5th 2011, paras 4&5 p. 435) 

Tax Law 

Parliament, which has not departed from normal legal rules for taxing capital gains in matters of 
compensation for the injury sustained by Attorneys (avoués) due to their losing the right of 
representation, has not failed to comply with the principle of equality when not taking into account the 
consequences making the compensation awarded taxable. 
(2010-624 DC January 20th 2011, para.27 p. 66) 

Criminal Law and Criminal Procedure 

No general provision of statute law can result in exonerating a person from all liability regardless of the 
nature or seriousness of the act of which he is accused. Although Parliament when enacting an 
Institutional Act was at liberty, to guarantee the independence of the Defender of Rights and his 
Deputies, to provide them with criminal immunity it was incumbent upon it, when specifying the scope 
of said immunity, to reconcile this aim with compliance with other rules and principles of constitutional 
status, in particular with the principle of equality. The criminal immunity thus granted to the Defender of 
Rights and his Deputies can only apply to opinions which they express and acts they carry out in the 
framework of their duties. It cannot exonerate the Defender of Rights and his Deputies from the penalties 
incurred in the event of failure to comply with the rules provided for by section 20 and 29 of the 
Institutional Act on the Defender of Rights  pertaining to secrets protected by statute law and by section 
22 thereof pertaining to the protection of  
private premises.  
(2011-626 DC, March 29th 2011, para.6, p. 165)  

Section 33 of the Act pertaining to immigration, integration and nationality, which completes paragraph 
L 623-1 of the Code on the entry and sojourning of foreign Nationals and the right of asylum, provides 



that “when the foreign National who has contracted marriage has disguised his intentions from his 
spouse” the sentence of 5 years imprisonment and 15 000 euros fine which punish the contracting of 
marriage or acknowledgment of paternity for the sole purposes of obtaining a residence permit or 
protection from expulsion or of acquiring or causing to acquire French nationality, are also likely to be 
incurred by said foreign National. When enacting these provisions, Parliament merely reiterated that said 
penalties are intended to punish the concealing by a foreign National from a spouse who has acted in 
good faith his true intention of contracting marriage solely to obtain a residence permit or protection from 
expulsion or acquire French nationality. It has not introduced any difference in treatment. 
(2011-631 DC June 9th 2011, paras 37 to 40, p. 252) 

For one and the same offence, (wrongful retention of the employee’s social security contributions 
deducted at source from the employee’s wages) agricultural employers and other employers are subjected 
to different proceedings, quantum of penalty, rules governing time-barring of proceedings, rules 
governing repeat offenders, consequences as regards entry on the criminal record and incapacities 
subsequent upon conviction. This difference in treatment which is not justified by a difference in 
situation of agricultural employers and other employers as regards the punished offence is not directly 
connected with the purpose the statute seeks to achieve. Hence the criminal law has introduced an 
unjustified difference in treatment between persons committing identical offences. 
(2011-161 QPC September 9th 2011, para.6 p. 441) 

Social Law 

Conditions governing entitlement to benefits 

Cohabitation is defined by Article 515-8 of the Civil Code as a de facto union.  Unlike married persons, 
cohabitees are not required by law to be financially severally liable to third parties nor bound by any 
other reciprocal obligation. 
Unlike cohabitees, partners under a civil partnership agreement are subject to reciprocal financial 
obligations as regards third parties. However the provisions of the Civil Code do not confer any 
compensation for loss of income in the event of the breaking off of the civil partnership on either one of 
the partners, nor any inheritance rights of the surviving partner in the event of the death of the other. 
Marriage is designed not only to organise personal, material and property obligations of the spouse 
throughout their union but also to ensure the protection of the family. It also ensures protection in the 
event of dissolution of said marriage. 
Parliament, when exercising the power vested in it by Article 34 of the Constitution, has laid down three 
separate types of marriage arrangements which entail for the spouses involved different rights and 
obligations. The difference in treatment as to the benefit of a survivor’s pension, reserved for married 
couples and excluding cohabiting couples or those party to a civil partnership agreement does not fail to 
comply with the principle of equality. 
(2011-155 QPC July 29th 2011, paras 5 to 8 p. 404) 

Retirement  

Members of the liberal professions have their own autonomous retirement system.  
Article L 643-5 of the Social Security Code applicable to this retirement system which is challenged by 
the parties making the referral for review, retains a definition of unfitness to work similar to that found in 
Article L 351-7 of the same Code, applicable to the general retirement pension system. The fact that, 
unlike Article L 351-7, the challenged provisions do not leave it to a Decree issued after consultation 
with the Conseil d’Etat to fix the rate of said unfitness does not per se create any difference in treatment 
contrary to the principle of equality before the law. The argument based on failure to show due regard for 
Article 6 of the Declaration of 1789 must thus be dismissed. 
(2011-170 QPC September 23rd 2011 para.7 p. 461) 

Section 47 of the Act of December 20th 2004 being the Social Security Financing Act for 2005 is 
designed to ensure the financing of the early retirement allowance for asbestos workers. To this end 
Parliament imposed a contribution to the Early retirement fund for asbestos workers on companies with 
installations producing material containing asbestos, companies engaged in asbestos flocking and 
installation or naval construction and repair. When deciding that when such installations have been 
operated successively by several companies the contribution shall be due by the company which operated 
the installation on the date when the employee was granted early retirement, Parliament based this 
decision on objective and rational criteria directly connected with the purpose it sought to achieve. 
The principle of equality does not require Parliament to treat differently persons in different situations. 



When designating as those bodies required to make such a contribution companies which have succeeded 
the operator of an installation which exposed its employees to risks of asbestos, without making any 
distinction as to whether said companies themselves did or did not expose their employees to such a risk, 
Parliament did not fail to comply with the principle of equality. 
(2011-175 QPC, October 7th 2011 paras 7 & 8 p. 488) 

Social Security 

For one and the same offence, (wrongful retention of the employee’s social security contributions 
deducted at source from the employee’s wages) agricultural employers and other employers are subjected 
to different proceedings, quantum of penalty, rules governing time-barring of proceedings, rules 
governing repeat offenders, consequences as regards entry on the criminal record and incapacities 
subsequent upon conviction. This difference in treatment which is not justified by a difference in 
situation of agricultural employers and other employers as regards the punished offence is not directly 
connected with the purpose the statute seeks to achieve. Hence the criminal law has introduced an 
unjustified difference in treatment between persons committing identical offences. 
(2011-161 QPC September 9th 2011, para.6 p. 441) 

Due respect for the principle of equality:  
difference in treatment justified by a difference in situation 

As regards the purpose which the statute seeks to achieve, Associations created subsequent to an 
application for land occupancy or land use are not in an identical situation to that of Associations created 
beforehand. 
(2011-138 QPC June 17th 2011 para.8 p. 291) 

Civil Law 

Right of persons and the family 

Under Article 325 of the Civil Code proceedings to establish maternity imply that the child prove he/she 
is the child to which the alleged mother gave birth. Hence the circumstances to which the provisions of 
the final phrase of paragraph 5 of Article 16-11 of the Civil Code pertaining to the proof of filiation 
through genetic markers are mainly applicable are those where the identity of the father is called into 
question and as such said provisions cannot be deemed to constitute a difference in treatment running 
counter to the principle of equality before the law 
(2011-173 QQPC September 30th 2011, para.7 p. 481) 

Law of Tort 

The provisions of Article L 455-1-1 of the Social Security Code limit the application of the Act of July 5th 
1985 on traffic accidents to the sole cases where the occupational traffic accident occurs on a route open 
to public traffic and thus require that traffic accidents involving a motor vehicle not being driven on such 
a route be subject to the sole provisions of the Social Security Code. Parliament thus intended to establish 
a distinction between the risks involved depending on whether or not they were essentially linked to the 
carrying out of a profession or driving in normal traffic. The difference in treatment which derives from 
the manner of compensation of the injury sustained by the victim is based on a criterion directly 
connected with the purpose which the statute seeks to achieve. 
(2011-167 QPC September 24th 2011 para.5 p. 458) 

Tax Law 

According to the party making the referral for review, Article 168 of the General Tax Code fails to 
comply with the principle of equality before the law. Parliament has given the Tax administration, in the 
event of any marked discrepancy between the life style and declared income of a taxpayer, the possibility 
of calculating the tax payable on a flat rate basis reached by applying a scale to certain elements which 
reveal the lifestyle of said taxpayer. Such a discrepancy is established “when the flat rate amount which 
results from the application of the scale and the uplift provided for in 1 and 2 of Article 168 exceeds by at 
least one third, for the taxable year, the amount of net overall income declared including income 
exonerated or taxed at a proportional rate or not included in said base because of the payment of a 
withholding tax.” Parliament by thus acting intended to implement the constitutional objective of fighting 



tax evasion. It introduced between taxpayers whose lifestyle is disproportionate to the income declared 
and other taxpayers a difference in treatment directly connected with the purpose the statute seeks to 
achieve. Argument dismissed 
(2010-88 QPC, January 21st 2011 paras 2 to 4 p. 74) 

Social Law  

Conditions governing entitlement to benefits 

The active solidarity income is mainly designed to act as an incentive to find or return to employment. 
Parliament was free to consider that the stability of the presence on national territory was one of the 
conditions essential for such professional insertion. When reserving the benefit of this active solidarity 
income to those foreign Nationals holding a work permit for at least five years, Parliament introduced a 
difference in treatment between French and foreign Nationals and secondly between foreign Nationals 
themselves depending on whether or not the latter have a stable place of residence in France, a difference 
in treatment which was not patently disproportionate with the purpose it sought to achieve. In the same 
manner, European Union Nationals or Nationals from another State signatory to the Agreement on the 
European Economic Area or the Swiss Confederation are, with respect to the purpose the statute seeks to 
achieve, in a different situation from that of other foreign Nationals. The arguments based on the 
infringement of the principle of equality must be dismissed. 
(2011-137 QPC June 17th 2011, para.5 p. 288) 

Right to work and Trade Union law 

Civil servants are in a different position from employees of the private sector. Therefore when not 
providing for civil servants holding representative office, the guarantees which exist for private sector 
employees holding similar office, Parliament did not fail to comply with the principle of equality before 
the law. 
(2011-134 QPC  June 17th 2011 para.21 p. 278) 

Parliament was at liberty, when implementing the freedom to join a Trade Union and the principle of 
participation,  both constitutional requirements deriving from the Preamble of 1946, to enact specific 
provisions applicable to agents of public administrations employed under conditions of private law in 
matters of the right of expression of employees, Trade Union law, representative institutions of staff and 
protected employees. 
(2011-205 QPC December 9th 2011, paras 4 to 6 p. 584) 

Day of solidarity 

To contribute to the financing of actions in favour of the autonomy of the elderly or disabled persons, 
Parliament has introduced a “day of solidarity” in the form firstly of an additional unpaid work day for 
employees and secondly a tax on employers, with the same base as the employer’s health contributions 
allocated to the health insurance system. When combining these two measures, statute law seeks to 
achieve economic neutrality of the whole of this measure by introducing a new tax proportionate to the 
surplus of resources resulting from the extending of the statutory working time of employees without 
increasing the overall amount of charges born by employers. 
The extending of the statutory working time, designed to achieve the social purpose which the law 
pursues, is designed to produce an effect equal to the suppression of a paid one day public holiday. 
Parliament was at liberty to make a special appeal to the effort of employees in the private sector and 
public sector whose salary is accompanied by a statutory limitation of their working time. The resulting 
difference in treatment between them and retirees and self-employed persons is directly connected with 
the purpose which the statute seeks to achieve. 
(2011-148/154 QPC July 22nd 2011 paras 20 & 21 p. 372) 

Statute law pertaining to retirement 

When laying down a general rule whereby in principle the employer may retire an employee who has 
reached retirement age and is entitled to a retirement pension at the full rate, Parliament when enacting 
Article L 1237-5 of the Employment Code merely exercised the powers vested in it by Article 34 of the 
Constitution to implement the right of each person to obtain employment while making it possible for 
this right to be exercised by as many people as possible. Parliament based its decision on objective and 
rational criteria directly connected with the purpose of the statute. It therefore did not fail to comply with 
paragraph 5 of the Preamble of 1946 nor the principle of equality before the law. 
(2010-98 QPC February 4th 2011, para.5 p. 108) 



Social security 

8° of Article 412-8 of the Social Security Code and 2° of Article L 413-12 thereof determine the scope of 
certain provisions of the Social Security general regime regarding occupational injuries of seafarers 
vis-à-vis those of the special regime laid down by the Decree-Law of June 17th 1938.  In  view of the 
particular conditions in which seafarers carry out their work and the risks which they run Parliament was 
at liberty to provide compensation of seafarers suffering occupational injuries or illnesses departing from 
the normal rules in such matters laid down by the Social Security Code.  Thus such a departure does not 
per se fail to comply with the principle of equality before the law 
(2011-127 QPC May 6th 2011, para.8 p. 222) 

Article L 137-11 of the Social Security Code applies to the system of supplementary retirement pensions 
known as “gold-plated retirement pension” in which entitlement to a pension is dependent upon the 
retiree working in the company until reaching retirement age. Because of this proviso, which precludes 
the employee from individualising the financing of his pension, the beneficiary of said pension does not 
contribute to any pension pot. This system differs from that of supplementary pension schemes carrying 
fixed entitlements where the employee can individualise his contributions. When introducing a levy on 
pensions paid, Article L 137-11-1 is designed to have beneficiaries of the type of pension scheme coming 
under this provision participate in the financing of all retirement schemes and reduce the difference in 
outlay borne by each category of pension holders. The resulting difference in treatment is directly 
connected with the purpose the statute seeks to achieve 
(2011-180 QPC October 13th 2011 para.6 p. 498) 

Foreign Nationals 

Principle of equality between French and Foreign Nationals 

The active solidarity income is designed mainly to act as an incentive to find or return to employment. 
Parliament was free to consider that the stability of the presence on national territory was one of the 
conditions essential for such professional insertion. When reserving the benefit of this active solidarity 
income to those foreign Nationals holding a work permit for at least five years, Parliament introduced a 
difference in treatment between French and foreign Nationals and secondly between foreign Nationals 
themselves depending on whether or not the latter have a stable place of residence in France, a difference 
in treatment which was not patently disproportionate with the purpose it sought to achieve. In the same 
manner, European Union Nationals or Nationals from another State signatory to the Agreement on the 
European Economic Area or the Swiss Confederation are, with respect to the purpose the statute seeks to 
achieve, in a different situation from that of other foreign Nationals. The arguments based on the 
infringement of the principle of equality must be dismissed. 
(2011-137 QPC June 17th 2011, para.5 p. 288) 

Considerations of general interest justifying a difference in treatment 

Civil Law 

Law of nationality 

Ordinance n° 58-1067 of July 4th 2005 reforming filiation has inserted into the Civil Code Article 311-25 
whereby “Filiation shall be established, with respect to the mother, by the entry of the name of the 
mother on the birth certificate of the child”. It thus extends to all children a rule previously reserved for 
children born in wedlock. Under paragraph I of Article 20 of this same Ordinance this rule is in principle 
applicable to all children born before or after July 1st 2006, date of its coming into force. However 
paragraph II of the same Article provides for a list of exceptions among which are found the challenged 
provisions deriving from section 91 of Act n° 2006-911 of July 24th 2006. Under these provisions 
children born out of wedlock who have reached their majority before July 2nd 2006 cannot avail 
themselves of the name of their mother, a French National, on the birth certificate to obtain French 
nationality. The challenged provisions thus maintain in matters of nationality a difference in treatment 
between such children and children born in wedlock or born out of wedlock and still minors in July 1st 
2006. 
Firstly the challenged provisions limit the effects on nationality of the immediate application of Article 
311-25 of the Civil Code. Parliament intended to avoid a change of nationality of adult persons on the 
date of the coming into force of the new rules on filiation. It thus made the transitory provisions of the 
Ordinance of July 4th 2005 reforming filiation consistent with those of Articles 17-1 and 20-1 of the Civil 



Code. These provisions are designed to ensure the stability of the nationality of persons on the date of 
their majority.  
Secondly the difference in treatment resulting from the succession in time of two legal regimes is not per 
se contrary to the principle of equality. The difference in treatment which remains between children born 
in or out of wedlock does not concern filiation but the effects of such filiation on nationality. It is of a 
residual nature. It is directly connected with the purpose which Parliament sought to achieve, namely the 
stability of legal situations. In such conditions due regard for the principle of equality did not require 
Parliament to extend the benefit of the reform of filiation and the attendant consequences in matters of 
nationality to persons who had reached their majority on the date of the coming into force of said reform. 
(2011-186/187/188/198 QPC October 21st 2011 paras 4 to 6 p. 519) 

Social Law 

Incitement to development of employment 

Apprenticeship contracts are intended, under Article L 6211-1 of the Employment Code, to give young 
workers professional training part of which is undertaken in a business environment. Employment 
Initiative contracts and Individualised Work Training contracts  are intended, under Articles L 5134-65 
and L 5134-20 of the same Code, to encourage professional insertion of unemployed persons who 
encounter social and professional difficulties when seeking employment. The Professionalisation contrat 
is designed, under Article L 6325-1, to assist young persons or adults to find or return to work by 
acquiring a professional qualification. 
No principle or rule of constitutional status precludes Parliament from taking measures designed to help 
categories of underprivileged persons. Parliament was thus at liberty, to encourage employment of young 
persons and persons in situations of difficulty and have them acquire a professional qualification, to 
authorise measures specific to such categories of workers. The difference in treatment which may result 
between categories of workers or business concerns meets a need in the general interest and as such des 
not run counter to the principle of equality. 
(2011-122 QPC April 29th 2011, paras 4 & 5 p. 210) 

Employment 

The challenged provisions, which allow the administration to place a civil servant,  whose post is likely 
to be done away with, in a situation of professional reconversion may lead to distinctions between agents 
belonging to a same body  depending on whether or not the administration in which they work is 
undergoing restructuring with a consequential suppression of posts. The resulting differences in treatment 
meet a need in the general interest which it is the task of Parliament to appraise and hence are not 
unconstitutional. 
(2011-134 QPC, June 17th 2011, para.23 p. 278) 

Infringement of the principle of equality 

Social Law 

Firstly, when providing in Article L 28 of the Code of Civil and Military Retirement Pensions for the 
granting of an invalidity annuity to a civil servant who has been removed from his duties due to a 
permanent unfitness for work arising by reason of his work, Parliament intended to compensate for the 
physical injury sustained by said civil servant. When capping the cumulating of a retirement pension and 
an invalidity allowance at the level of basic salary laid down in Article L.15 Parliament wished to avoid 
granting civil servants having the benefit of an invalidity annuity basic remuneration higher than that 
earned by said civil servants while on active service.  Secondly, under Article L.18 of the same Code, an 
increase in retirement pension is granted to a tenured civil servant who has raised at least three children 
without however the amount of the increased pension exceeding the basic remuneration of the civil 
servant laid down in Article L.15. Thus Parliament intended to take into account, when calculating the 
retirement pension, the outgoings incurred by a large family within the limits of the remuneration paid to 
the civil servant while on active service. Parliament was at liberty, without failing to show due regard for 
the principle of equality, to cap the cumulating of a retirement pension and an invalidity annuity.  It was 
also at liberty, without failing to show due regard for this same principle, to impose a similar cap on the 
cumulating of a retirement pension and an increase in pension for family outgoings. However the 



combined application of these two caps results in creating a difference in treatment as regards the 
purpose of the increase in pension for family outgoings between retired civil servants receiving an 
invalidity annuity who have raised at least three children and those retired civil servants not receiving an 
invalidity pension and have raised at least three children. The difference in treatment is not justified by 
the purpose the statute seeks to achieve. The first phrase of paragraph 5 of Article L.28 must therefore be 
held to run counter the principle of equality. 
(2010-83 QPC January 13th 2011 paras 4 to 6 p. 57) 

When introducing gratitude allowances and annuities and specific housing benefits in favour of former 
harkis and French back-up troops having served in Algeria and who have taken up residence in France or 
another State of the European Union, Parliament has decided to taken into account the expenditure 
incurred by their leaving Algeria and their relocation to a State of the European Union.  In order to 
achieve this purpose, it was able, without failing to comply with the principle of equality, to introduce a 
residence criterion directly connected with the purpose the statute sought to achieve. It could not 
however, without failing to show due regard for this principle, establish a difference of nationality with 
respect to the purpose of the statute. All the conditions introducing a condition of nationality for the 
granting of the abovementioned allowances, annuities and benefits must therefore be held to run counter 
to constitutionally guaranteed rights and freedoms.  
(2010-93 QPC February 4th 2011 para.10 p. 96) 

When extending the application of insolvency procedures to all members of the liberal professions by the 
Act of July 26th 2005, Parliament intended to enable the latter to have the benefit of a system of treatment 
of debts in the event of financial difficulties. Hence the provisions of paragraphs 1 & 6 of Article L 243-5 
of the Social Security Code cannot, without failing to comply with the principle of equality before the 
law, be interpreted as excluding members of the liberal professions practising as individuals and not in 
collective structures from the benefit of the automatic waiving of penalties, increases for late payment 
and the cost of proceedings due to Social Security bodies. 
(2010-01 QPC, February 11th 2011, para.5 p. 116) 

Article 38 of the Code of Civil and Military Retirement Pensions provides that the spouse of a civil 
servant is entitled to a survivor’s pension equal to 50% of the pension obtained by the civil servant or 
which would have been obtained by the civil servant on the day of his death. Article L.40 provides that 
each orphan is entitled to receive until the age of 21 a pension equal to 10% thereof. Article L.43 defines 
entitlement to a survivor’s pension in the event of there being several beneficiaries from different 
marriages : it provides in such cases for the division of the pension defined in Article L.38 into equal 
shares apportioned between the various offspring, whether the latter are represented by the surviving 
spouse or divorced spouse  entitled to a pension or by several orphans aged under twenty one. 
In the event of at least two marriages being represented by one or more orphans, the division in equal 
shares between the marriages irrespective of the number of offspring thereof leads to the fixing of the 
pension due to each child on the basis of the number of offspring of each marriage.  The ensuing 
difference in treatment between offspring from different marriages is not justified with respect to the 
purpose the statute seeks to achieve, namely the compensation in the event of the death of a civil servant, 
the loss in income sustained by each dependent of the latter. Hence Article L 43 must be held to be 
unconstitutional. 
(2010-108 QPC March 25th 2011, para.4 p. 154) 

The challenged provisions, when reserving the measure of inclusion of years of service for young persons 
having done national military service in the conditions provided for under Title III of the National 
Service Code, exclude from the benefit of this measure conscientious objectors who, prior to Act n° 
83-605 of July 8th 1983 amending the National Service Code, came under Title II. Under Article 41 of the 
National Service Code, as worded pursuant to the Act of June 10th 1971 : “ Young persons who, prior to 
their incorporation, declared, due to their philosophical or religious convictions, that they were opposed 
in all circumstances to the  personal use of weapons may be allowed to carry out their national service 
obligations … either in an unarmed military body, or in a body carrying out work in the general interest”. 
Parliament, by the challenged provisions, intended to have this period treated, for the computation of 
retirement entitlements of civil service agents, as being a period served in the civil service. It thus 
provided that the period of active national military service be taken into account, for the entirety of said 
period, for the computation of seniority required for promotion and retirement. Hence when excluding 
conscientious objectors from the benefit of this measure, it introduced an unjustified difference in 
treatment with respect to the purpose the statute seeks to achieve. 
(2011-18 QPC October 13th 2011, para.5 p. 498) 

Foreign Nationals 

The elections provided for the designation of representatives of the personnel of Agence France-Presse to 
sit on the Board of Directors of the company are intended to implement the principle of the collective 



participation of workers in determining their working conditions and the management of companies laid 
down by paragraph 8 of the Preamble to the Constitution of 1946. In view of the purpose of this election 
Parliament could not, without failing to show due regard for the principle of equality, introduce a 
difference in treatment between personnel of the Agency depending on whether or not they are French 
Nationals. The words “ of French nationality” found in paragraphs 6 & 7 of section 7 of Act n° 57-32 of 
January 10th 1957 pertaining to the status of the Agence France-Presse are there unconstitutional. 
(2011-128 QPC May 6th 2011, para.5 p. 225) 

In order to re-establish between heirs the equality guaranteed by French law of inheritance, Parliament 
was able to base a difference in treatment on the grounds that foreign law gives priority to a foreign heir 
to the detriment of an heir who is a French National. However the right of retention from an inheritance 
introduced by section 2 of the Act of July 14th 1819  
is reserved for French heirs alone. The challenged provision establishes a difference in treatment between 
heirs who have equal entitlements to an inheritance under French  
law and are not priority heirs under foreign law. This difference in treatment is not  
directly connected with the purpose of the statute which is designed, in particular, to protect the portion 
of an inheritance not freely available for distribution and the  
equality between heirs guaranteed by French law. It thus fails to show due regard for the principle of 
equality before the law 
(2011-159 QPC August 5th 2011 para.6 p. 435) 

Specific provisions applicable in the Départements of Bas-Rhin, Haut-Rhin and Moselle 

Fundamental principle recognised by the Laws of the Republic 

Under section 3 of the Act of October 17th 1919 pertaining to the transitory regime of Alsace and 
Lorraine enacted after the restoration of French sovereignty over these territories: “The territories of 
Alsace and Lorraine shall, until such time as the laws of France shall be introduced, continue to be 
governed by statutory provisions and regulations currently in force”.  The statutes introducing the laws 
of France and in particular the two statutes of June 1st 1924 implementing French civil laws and 
introducing French commercial laws in the Départements of Bas-Rhin, Haut-Rhin and Moselle have 
expressly maintained in force in said Départements certain previous statutes or laid down specific rules 
for a given period of time extended by successive statutes. Lastly, under Article 3 of the Ordinance of 
September 15th 1944  
pertaining to the restoration of the laws of the Republic in the Départements of Bas-Rhin, Haut-Rhin and 
Moselle : “ Statute law in force…. as of June 16th 1940 has remained the sole applicable law and is 
provisionally maintained in full force and effect”. 
The laws of the Republic pre-dating the coming into effect of the Constitution of 1946 thus recognized 
the principle whereby, as long as the specific statutory provisions and regulations applicable in the 
Départements of Bas-Rhin, Haut-Rhin and Moselle have not been replaced by normal legal provisions or 
harmonised with the same, said principles and regulations may remain in force. In the event of their not 
being repealed or harmonised with the normal law these specific provisions may only be modified to the 
extent that the resulting differences of treatment are not increased and their scope not extended. This is 
the scope of the fundamental principle recognized by the laws of the Republic with regards to the specific 
provisions applicable in the three Départements involved. This principle must also be reconciled with 
other constitutional requirements.  
(2011-157 QPC, August 5th 2011, paras 3 and 4, p. 430)  

Applications 

Sunday rest 

Article L 3134-11 of the CSP is one of the specific rules prior to 1919 which have been maintained in 
force by the effect of statutes which the Constitutional Council found to embody a fundamental principle 
recognised by the laws of the Republic in matters of specific provisions in the Départements of 
Bas-Rhin, Haut-Rhin and Moselle. The argument based on the infringement of the principle of equality 
between these three Départements and the other Départements must be dismissed. 
(2011-157 QPC August 5th 2011, para.5 p. 430) 

By maintaining, by way of a departure from certain provisions of Title III of Book I of Part 3 of the 
Employment Code, the specific local system in force in the Départements of Bas-Rhin, Haut-Rhin and 
Moselle under which the weekly rest day of employees is Sunday, Parliament, vested by Article 34 of the 
Constitution with the power to determine the basic principles of Employment law, has ensured a 



reconciliation which is not patently disproportionate between  freedom of enterprise and the 
requirements of paragraph 10 of the Preamble to the Constitution of 1946 whereby “The Nation shall 
provide the individual and the family with the conditions necessary for their development” 
(2011-157 QPC August 5th 2011 para. 8 p. 430) 

EQUALITY BEFORE JUSTICE 

Equality and Rights – Guarantees of citizens coming under the jurisdiction  
of the Courts 

Equality and rules of procedure  

Rights of the defence 

Although under Articles 6 and 16 of the Declaration of 1789 Parliament may provide for different rules 
of procedure depending on the facts, situations and persons involved, this is on condition that such 
differences are not based on unwarranted distinctions and that all persons likely to be brought before the 
courts have the benefit of equal guarantees, in particular with respect to due regard for the principles of 
the rights of the defence, which implies in particular just and fair proceedings guaranteeing that the rights 
of the parties be equally balanced. 
(2011-112 QPC April 1st 2011; para.3 p. 170) 

No constitutional requirement requires that a party to court proceedings may obtain from the losing party 
the reimbursement of the costs incurred for the purpose of said proceedings. However the faculty of such 
reimbursement affects the exercising of the right to take legal action and the rights of the defence. 
(2011-190 QPC October 21st 2011 para.5 p. 522) 

Exceptional procedures for certain offences 

Firstly persons accused of a crime before the Cour d’assises are in a different situation from persons 
prosecuted for a major or minor offence before the Tribunal correctionnel or the Tribunal de police.  
Parliament was thus able, without failing to have due regard for the principle of equality, to lay down 
different rules for judgments delivered by the Cour d’assises and those delivered by other criminal 
courts. 
Secondly under all the provisions of Title I of Book II of the Code of Criminal Procedure pertaining to 
the Cour d’assises, the rights of the defence of the accused are assured throughout proceedings before 
this court. The sole purpose of the provisions of Articles 349, 350, 353 and 357 of the Code of Criminal 
Procedure is to determine the manner in which said court deliberates. They do not per se adversely affect 
any rights of the defence guaranteed by Article 16 of the Declaration of the Rights of Man and the 
Citizen of 1789. 
(2011-113/115 QPC April 1st 2011 paras 8 to 10 p. 173) 

Equality of the accused and the rights of the civil claimants in criminal proceedings 

Due regard for the rights of the defence and the presumption of innocence 

No constitutional requirement requires that a party to court proceedings may obtain from the losing party 
the reimbursement of the costs incurred for the purpose of said proceedings. However the faculty of such 
reimbursement affects the exercising of the right to take legal action and the rights of the defence. 
Firstly, if under the provisions of Article 800-2 of the Code of Criminal Procedure any court handing 
down a decision of no case to answer or an acquittal may order that an indemnity for costs incurred by 
the person prosecuted and not paid by the State may be ordered to be borne by the civil claimant when 
the latter was responsible for bringing said proceedings, the Cour de cassation has found that this 
possibility, reserved for a trial court or preliminary judicial criminal investigations, is not applicable in 
cases of appeal on a point of law to the Cour de cassation.  
Secondly, the provisions of Article 618-1 of the Code of Criminal Procedure specific to the Cour de 
cassation make it possible to allow solely the civil claimant the possibility of  
the reimbursing of costs incurred in the event of the person prosecuted being found guilty of the offence.  
On the other hand they deprive, in all circumstances, the person whose acquittal has become res judicata 



from obtaining the reimbursement of the costs incurred by said person from the civil claimant. 
In these conditions the provisions of Article 618-1 of the Code of Criminal Procedure adversely affect the 
balance between the parties involved in criminal proceedings as regards appeal to the Cour de cassation. 
Infringement of the principle of equality before justice. 
(2011-112 QPC April 1st 2011 paras 4 to 7 p. 170) 

Articles 80-2, 80-3 and 116 of the Code of Criminal Procedure guarantee the right of persons placed 
under a preliminary judicial criminal investigation to have the benefit, during the preliminary stages of 
this investigation, of the assistance of an Attorney, if need be one appointed by the court. However once 
the freedom of the parties to choose to be assisted by an Attorney of their choice or defend themselves 
without an Attorney is recognised, compliance with the audi alteram partem principle and due regard for 
the rights of the defence prohibit the Investigating Magistrate from ruling on the outcome of the 
investigation without the charges laid by the Public Prosecutor’s office at the end of such investigation 
being brought to the knowledge of all the parties. In the second phrase of Article 175 of the Code of 
Criminal Procedure the words “Attorneys of” have the effect of reserving the notification of the final 
charges preferred by the Public Prosecutors Office for the Attorneys assisting the parties. They must thus 
be found to be unconstitutional. 
(2011-160 QPC, September 9th 2011 para.5 p. 438)  

Firstly Article 800-2 of the Code of Criminal Procedure is intended to allow a court of trial or of 
preliminary judicial criminal investigation ruling by a decision putting an end to the prosecution to have 
the State or the civil claimant bear an amount of the costs incurred in ensuring his defence by the person 
prosecuted but not convicted.  When providing that this amount is to be borne by the State or the civil 
claimant when the proceedings involved were not initiated by the Public Prosecutor’s Office but by the 
civil claimant Parliament based its decision on an object and rational criterion directly connected with the 
purpose which the statute seeks to achieve. 
Secondly, when leaving it to a Decree issued after consultation of the Conseil d’Etat to determine the 
manner of application of said provision, the Code of Criminal Procedure does not per se fail to show due 
regard for the principle of equality. It is not incumbent upon the Constitutional Council to review the 
regulatory measures taken for the application of this Article. 
Thirdly, the Public Prosecutor’s Office is not in the same situation as the person prosecuted or the civil 
claimant. This is particularly the case in the bearing by the State of the costs of the criminal proceedings. 
Thus, when setting out the conditions in which the State may be ordered to pay the person prosecuted but 
nor convicted an indemnity for the costs incurred by said person, the provisions of Article 800-2 have not 
failed to show due regard for the balance of the rights of the parties involved in criminal proceedings. 
Fourthly, when the criminal prosecution has been initiated by the civil claimant, the provisions of Article 
800-2 reserve for the person prosecuted who has been the object of a decision of no case to answer or an 
acquittal the possibility of requesting an indemnity for the costs incurred by said person. However they 
deprive all the parties involved in the criminal proceedings who, on other grounds, have not been 
convicted, from obtaining  
the reimbursement of costs incurred. In these conditions, the provisions of Article 800-2 of the Code of 
Criminal Procedure have failed to show due regard for the balance of the rights of the parties involved in 
criminal proceedings and are hence unconstitutional. 
(2011-190 QPC October 21st 2011 paras 7 to 10) 

Equality in the exercising of the right to appeal 

Appeal against administrative decisions 

The National Right of Asylum Court which has jurisdiction throughout the territory of the Republic, is 
based in mainland France. In these conditions the difference introduced as regards hearings which may 
be held via audio-visual communication methods between persons on the territory of mainland France 
and others elsewhere does not fail to show due regard for the principle of equality. 
(2011-631 DC June 9th 2011, para.94 p. 252) 

Courts  

Composition and jurisdiction 

Specific rules applicable to Paris 



When setting up a sole Disciplinary Council in the territorial jurisdiction of each Court of Appeal, 
Parliament intended to guarantee the impartiality of the Disciplinary body of Attorneys by remedying the 
risks of proximity between the members sitting on such a body and the Attorneys coming under the 
disciplinary jurisdiction of said body. When maintaining the disciplinary prerogatives of the Paris Bar 
Council it firstly took into account the specific situation of this Bar which, in view of the number of 
Attorneys registered with the Paris Bar, is not exposed to the same risks of proximity. Secondly, it 
intended to ensure a balanced representation of the other Bars coming under the territorial jurisdiction of 
the Paris Court of Appeal on the common disciplinary body. Hence the difference in treatment introduced 
by Parliament is based on objective and rational criteria, pursues a purpose in the general interest and is 
directly connected with the purpose which it is sought to achieve. 
(2011-179 QPC September 29th 2011 para.4 p. 471) 

EQUALITY BEFORE PUBLIC BURDEN SHARING 

Meaning of the principle 

Prohibition of excessive distinctions 

Although Article 13 of the Declaration of 1789 does not preclude the imposing on certain categories of 
persons specific financial burdens in the general interest, this must not lead to any clear infringement of 
the principle of equality before public burden sharing. Due regard for this and the requirements of the 
proper use of public funds would not be complied with if private individuals were to be given 
compensation exceeding the amount of injury sustained. 
(2010-624 DC, January 20th 2011, para.17, p. 66) 

Article 13 of the Declaration of 1789 proclaims: «For the maintenance of the forces of law and order and 
administrative expenses a general tax is indispensable and shall be equally borne by all citizens in 
proportion to their ability to pay the same». It is incumbent upon Parliament, in order to comply with the 
principle of equality before public burden sharing, to base its appraisal on objective and rational criteria 
in view of the purpose it is sought to achieve. This appraisal must not however lead to any clear 
infringement of the principle of equality before public burden sharing. 
(2011-175 QPC October 7th 2011 para.5 p. 488) 

Purpose of legislation 

Conferring of benefits 

The principle of equality before public burden sharing and the requirements of the proper use of public 
funds would not be complied with if private individuals were to be given compensation exceeding the 
amount of injury sustained. 
(2010-624 DC, January 20th 2011, para.17, p. 66) 

The principle of equality does not preclude Parliament, for reasons of general interest, from taking 
measures, accompanied by the conferment of tax benefits, designed to serve as an incentive for the 
development of economic activities when applying rational and objective criteria in the light of the 
purposes sought to be achieved. When enacting the challenged provisions of (c) of Article 278 bis of the 
General Tax Code, Parliament excluded transactions regarding margarines and vegetal fats from the 
application of reduced VAT. When conferring upon dairy products used to produce non vegetal fatty 
substances a tax benefit intended to moderate their public selling price, Parliament intended to encourage 
the production and sale thereof. When establishing a distinction between transactions involving 
margarine and vegetal fats taxed at 19.6% and those involving dairy products taxes at 5.5% it based this 
distinction on a rational and objective criterion. Hence the argument based on the failure to show due 
regard for Article 13 of the Declaration of 1789 must be dismissed. 
(2011-121 QPC April 29th 2011 paras 3 & 4 p. 208) 

Subjection to special measures 

To contribute to the financing of actions in favour of the autonomy of the elderly or disabled persons, 
Parliament has introduced a “day of solidarity” in the form firstly of an additional unpaid work day for 
employees and secondly a tax on employers, with the same base as the employer’s health contributions 



allocated to the health insurance system. When combining these two measures, statute law seeks to 
achieve economic neutrality of the whole of this measure by introducing a new tax proportionate to the 
surplus of resources resulting from the extending of the statutory working time of employees without 
increasing the overall amount of charges born by employers. 
Firstly, the extending of the statutory working time, designed to achieve the social purpose which the law 
pursues, is designed to produce an effect equal to the suppression of a paid one day public holiday. 
Parliament was at liberty to make a special appeal to the effort of employees in the private sector and 
public sector whose salary is accompanied by a statutory limitation of their working time. It is not 
incumbent upon the Constitutional Council to seek whether the purposes which Parliament sought to 
achieve could have been achieved by other means once the means retained by the statute are not patently 
inappropriate for achieving the purposes in question.  In view of the economic neutrality which 
Parliament sought to achieve it was at liberty to introduce a payroll tax on employers without levying 
such a tax on retirees and self-employed persons who employ no salaried personnel. Parliament was at 
liberty to enact the measures in question, without creating any patent infringement of the principle of 
equality, solely within the following limits : length of statutory working year increased from a maximum 
of 1600 hours to 1607 hours and correlative contribution of employers fixed at 0.3% of payroll. 
(2011-148/154 QPC July 22nd 2011 paras 20 to 23 p. 372) 

Equality in matters of all kinds of taxes 

Tax benefits, reductions and credits 

When enacting the challenged provisions of (c) of Article 278 bis of the General Tax Code, Parliament 
excluded transactions regarding margarines and vegetal fats from the application of reduced VAT. When 
conferring upon dairy products used to produce non vegetal fatty substances a tax benefit intended to 
moderate their public selling price, Parliament intended to encourage the production and sale thereof. 
When establishing a distinction between transactions involving margarine and vegetal fats taxed at 19.6% 
and those involving dairy products taxes at 5.5% it based this distinction on a rational and objective 
criterion.  
(2011-121 QPC April 29th 2011 para. 4 p. 208) 

Section 1 of the first Supplementary Finance Act for 2011, which reforms the wealth tax, increases from 
150 to 300 euros per dependant the amount of deduction from the wealth  
tax.  According to the parties making the referral for review, these provisions, which apply solely to 
households owing substantial property and assets, fail to comply with the principle of equality before 
public burden sharing. When doubling the tax benefit for the number of dependants Parliament intended 
to take into account the financial family obligations of those paying the wealth tax. When reserving the 
benefit of this amendment for those paying the wealth tax it introduced vis à vis those who do not pay the 
wealth tax a difference in treatment directly connected with the purpose of the statute. 
(2011-636 DC July 28th 2011, paras 15,16 & 20 p. 369) 

Taxes on fruit juice, waters and sodas 

Sections 26 and 27 of the Finance Act for 2012 insert respectively into the General Tax Code Articles 
1613 ter and 1613 quarter. These Articles introduce in identical terms two taxes on certain fruit juices, 
waters, including mineral waters and sparkling waters, and other non-alcoholic drinks packaged in 
containers for retail sale and intended for human consumption. These taxes, the amount of which is fixed 
at 7.16 euros per hectolitre are payable mainly by manufacturers of such drinks established in France, 
their importers and persons who in France make intercommunity acquisitions, on all quantities delivered 
in return for payment or free of charge. The tax introduced by Article 1613 ter concerns beverages with 
added sugar content. That introduced by Article 1613 quarter concerns beverages with artificial 
sweeteners and no added sugar content. 
Firstly, Parliamentary debate and preliminary work shows that when tabled before the National 
Assembly, the Finance Bill for 2010 contained in part 2 thereof a clause 46 introducing a tax on certain 
beverages with added sugar content. This tax was intended to pursue the public health objective of 
encouraging the consumption of sugar-free beverages.  However during debate in the National 
Assembly, clause 24 was removed and replaced by Article 5 octies which became section 26 and 
redefined in Part 1 of the Finance Act the terms of this tax. In addition, concomitantly, section 27 
introduced a similar tax levied on beverages containing artificial sweeteners.  Parliament thus placed 
emphasis on the tax yield of such measures rather than the initial public health objective. 
Secondly, the taxes introduced by sections 26 and 27 apply to a general class of beverages defined in a 
rational and objective manner, namely beverages containing added sugar or artificial sweeteners. When 



introducing these taxes, based on clearly defined transactions, Parliament did not impose different taxes 
on taxpayers in an identical situation. There is hence no patent infringement of equality before public 
burden sharing. The argument based on failure to show due regard for Article 13 of the Declaration of 
1789 must thus be dismissed; 
(2011-644 DC December 28th 2011 paras 8 to 14 p. 605) 

“1% housing” contribution 

Employers who have not participated or have insufficiently participated in the investments provided for 
Article L 313-1 of the Building and Housing Code are required to make a contribution of 2% of salaries 
paid by them. This contribution is not a penalty having the nature of a punishment within the meaning of 
Article 8 of the Declaration of 1789, but a tax of an incentive nature.  
(2010-84 QPC January 13th 2011, para 4 p. 60) 

Wealth Tax (IGF and ISF) 

The wealth tax is not a tax on income. When introducing a wealth tax Parliament intended to harness the 
ability to pay taxes arising from the possession of property, assets and rights. The taking into account of 
such ability to pay taxes does not imply that solely assets generating income are part of the tax base for 
computing the wealth tax. When limiting by the challenged provision the benefit obtained by the 
wealthiest taxpayers from the capping of such a tax based on the income of a taxpayer, Parliament 
intended to preclude such taxpayers from taking advantage of the situation by owning property which 
produces no revenue. It based its appraisal on objective and rational criteria connected with the ability of 
the taxpayers involved to pay such taxes. This appraisal does not lead to any patent infringement of the 
principle of equality before public burden sharing.  The argument based in failure to show due regard for 
Article 13 of the Declaration of 1789 must be dismissed 
(2010-99 QPC February 11th 2011 para 5 p. 111) 

Section 1 of the first Supplementary Finance Act for 2011 reforms the wealth tax (ISF). It simplifies the 
tax scale by reducing it from 7 to 2 brackets and reduces the rate. It increases from 150 to 300 euros per 
dependant the amount of deduction from the wealth tax. Firstly when amending the scale, Parliament 
wish to avoid the concomitant suppression of the ceiling provided for by Article 885 V bis of the General 
Tax Code and the right to refund of direct taxes depending on income as provided for by Articles 1 and 
1649-0 of the same Code resulting in making a certain category of taxpayers bear an excessive tax burden 
as regards their ability to pay taxes. When reducing the number of tax brackets and the rate of the wealth 
tax Parliament did not commit any patent error of appraisal. When alleviating the overall tax burden of 
taxpayers it did not make any patent infringement of the principle of equality. In all events it has not 
suppressed the progressive nature of the scale of such taxes. Secondly when doubling the tax benefit 
connected with dependants Parliament intended to take into account the financial  
family obligations of those paying the wealth tax. When reserving the benefit of this amendment for 
those paying the wealth tax it introduced vis à vis those who do not pay the wealth tax a difference in 
treatment directly connected with the purpose of the statute. Dismissal of arguments based on 
infringement of the principle of equality. 
(2011-638 DC July 28th 2011 paras 15 to 21 p. 390) 

Taxation of capital gains on securities 

In order to limit tax avoidance, Section 48 of the first Supplementary Finance Act for 2011 introduces a 
tax on unrealised capital gains when taxpayers transfer their tax residence out of France. When 
introducing a tax concerning only some directors and shareholders of companies who, in view of the 
substantial nature of their holding, are likely to sell their shares abroad to avoid paying capital gains tax 
in France, Parliament intended to assist in the fight against tax avoidance which is an objective of 
constitutional status. Firstly when excluding holdings in investment companies with variable share 
capitals it introduced as regards other holdings a difference in treatment in connection with the purpose 
of the statute. Secondly when fixing the minimum holding threshold likely to be taxable at either 1% of 
the profits of a company, or 1.3 million euros per company, it also introduced between the holder of such 
a holding and the holder of holdings under this threshold a difference in treatment connected with the 
purpose the statute seeks to achieve. Dismissal of the argument based on the infringement of equality 
before public burden sharing. 
(2011-638 DC July 28th 2011 paras 29 to 31 p. 390) 

Income tax (personal) 

When retaining each element of the lifestyle, referred to in 1 of Article 168 of the General Tax Code, 



likely to be taken into account to determine the tax base and giving each of this elements a flat rate value, 
Parliament intended to combat tax evasion in the sole cases where a proven marked discrepancy exists 
between the lifestyle and declared income of a taxpayer. It thus based its approach on objective and 
rational criteria appropriate for achieving the purpose sought. However 2 of the same Article provides : “ 
The flat rate determined by applying the scale shall be increased by 50% when equal to or greater than 
twice the limit indicated in 1 and when the taxpayer has more than six lifestyle elements indicated in the 
scale. 
When no longer relying on the scale fixed in 1 to assess the tax base once a certain number of elements 
used to evaluate the tax base have been exceeded, Parliament based its approach on a criterion which is 
neither objective nor rational and hence makes a certain category of taxpayers bear an excessive tax 
burden as regards their ability to pay taxes. 2 of Article 168 of the General Tax Code thus runs counter to 
the principle of equality before public burden sharing. 
(2010-88 QPC January 21st 2011, paras 6 & 7 p. 74) 

Under 3 of Article 168 of the General Tax Code, a taxpayer is authorised to  “adduce evidence to prove 
that his income or the use of his capital or loans taken out have enabled him to fund his lifestyle”. He 
may thus challenge the flat rate assessment of the administration by adducing evidence to prove the 
manner in which he has financed each of the elements retained for this assessment. These provisions 
cannot however, without disproportionately adversely affecting the principle of equality before public 
burden sharing, preclude the taxpayer subject to the procedure laid down by Article 168 from being 
required to prove that the financing of the property which he possesses does not imply the possession of 
income defined on a flat rate basis. 
(2010-88 QPC January 21st 2011 para.8 p. 74) 

Incentive schemes and profit-sharing 

Section 131 of Act n° 2010-1657 of December 2010 being the Finance Act for 2011 has amended the 
system of tax credits granted for the distribution of incentive bonuses or increases in bonuses due under a 
profit-sharing scheme. It restricts the benefit of this tax credit to companies having fewer than 50 
employees while raising to 30% the difference firstly between incentive premiums due for the financial 
year and secondly  the average of bonuses due under the previous agreement or, if they are of a greater 
amount, incentive bonuses due for the previous financial year. Section 20 of the first Supplementary 
Finance Act for 2011 referred for review completes paragraph II of section 131. In particular it grants the 
benefit of the tax credit under said section to companies employing more than 49 employees and fewer 
than 250 which have entered into or renewed an incentive scheme before January 1st 2011. When 
enacting this provisions Parliament has amended the conditions governing the coming into force of the 
restriction of tax credit resulting from section 131 of the Finance Act for 2011.  It intended to 
re-establish for all companies with fewer than 250 employees the benefit of this incentive for the 
development of incentive schemes in small and medium-sized companies as regards bonuses due under 
agreements entered into or renewed before January 1st 2011. It based this approach on a difference 
between companies based on an objective and rational criterion. 
(2011-638 DC July 28th 2011 paras 22 to 24 p. 390) 

Retirement 

Section 41 of the first Supplementary Finance Act for 2011 adjusts the methods retained by Act n° 
2010-1658 of December 29th 2010 being the Supplementary Finance Act for 2010 for taxing retirement 
pensions from a foreign or French source in the form of capital. It subjects these retirement pensions to a 
withholding tax of 7.5% based on the amount of the capital involved after a deduction of 10%. When 
distinguishing between the manner  
of taxing retirement pensions depending on whether they are paid in capital or as an annuity, Parliament 
has based its approach on objective and rational criteria. All taxpayers receiving their retirement pensions 
in the form of capital will be taxed in the same conditions. The methods chosen by Parliament do not call 
into question the progressive nature of the amount of overall taxation of the income of natural persons 
(2011-638 DC July 28th 2011 paras 25 to 28 p. 390) 

Article L 137-11 of the Social Security Code applies to the system of supplementary retirement pensions 
known as “gold-plated retirement pension” in which entitlement to a pension is dependent upon the 
retiree working in the company until reaching retirement age. Because of this proviso, which precludes 
the employee from individualising the financing of his pension, the beneficiary of said pension does not 
contribute to any pension pot. This system differs from that of supplementary pension schemes carrying 
fixed entitlements where the employee can individualise his contributions. When introducing a levy on 
pensions paid, Article L 137-11-1 is designed to have beneficiaries of the type of pension scheme coming 
under this provision participate in the financing of all retirement schemes and reduce the difference in 
outlay borne by each category of pension holders. The resulting difference in treatment is directly 



connected with the purpose the statute seeks to achieve. When basing this tax on the amount of annuity 
paid Parliament chose an objective and rational criterion best suited to achieving the objective of 
solidarity. In order to take into account the ability of pension holders to pay taxes, it has provided for a 
mechanism of exemption and deduction, introduced several tax brackets and fixed a maximum rate of 
14%. The challenged provisions, of which the threshold effects are not excessive, do not 
disproportionately adversely affect the principle of equality before public burden sharing 
(2011-180 QPC October 13th 2011 paras 6 & 7 p. 498) 

Tax on electricity 

Article L 2333-3 of the General Code of Territorial Communities, as worded prior to Act  
n° 2010-1488 of December 7th 2010 re-organising the market for electricity, exonerates from the payment 
of the tax on low or medium voltage electricity supplies final consumers having a contract for voltage 
over 250kVA. Parliament thus intended to encourage the development of the industrial use of electricity 
and put an end to the difficulties caused by contractual and flat rate determination of taxable electricity 
consumption for subscribers with high voltage power. However according to challenged L 2333-5 of said 
Code, business concerns with power greater than 250kVA cannot benefit from this exoneration when 
they have signed with a Commune an electricity supply contract before December 5th 1984. The 
difference in treatment introduced between business concerns with power supplies greater than 250kVA 
depending on whether or not they have signed such agreements is not based on rational and objective 
criteria laid down with a view to the purposes which parliament sought to achieve. This difference is a 
patent infringement of equality before public burden sharing. Article L 23333-5 is thus unconstitutional. 
(2010-97 QPC February 4th 2011 para.4 p. 105) 

VAT 

When enacting the challenged provisions of (c) of Article 278 bis of the General Tax Code, Parliament 
excluded transactions regarding margarines and vegetal fats from the application of reduced VAT. When 
conferring upon dairy products used to produce non vegetal fatty substances a tax benefit intended to 
moderate their public selling price, Parliament intended to encourage the production and sale thereof. 
When establishing a distinction between transactions involving margarine and vegetal fats taxed at 19.6% 
and those involving dairy products taxes at 5.5% it based this distinction on a rational and objective 
criterion.  
(2011-121 QPC April 29th 2011 para. 4 p. 208) 

Section 13 inserts into the General Tax Code Article 278-0 bis which amends Articles 278 bis to 279 bis, 
281 quater, 297, 298 bis, 298 quater and 298 octies thereof together with Article L 334-1 of the Cinema 
and Animated Image Code. It increases the reduced Vat rate from 5.5% to 7% in particular for “takeaway 
sales or delivery of foodstuffs prepared for immediate consumption”. However it maintains a rate of 
5.5% for the purchase, importing, inter EC acquisition, sale, delivery, commission, brokering or 
manufacture of in particular “water and non- alcoholic beverages together with products intended for 
human consumption”. According to the parties making the referral for review when imposing different 
rates on identical products depending on the packaging thereof, these provisions lead to an infringement 
of the principle of equality before public burden sharing. Dismissal 
(2011-645 DC December 28th 2011 paras 5,6,8 to 10 p. 611) 

Tax on the market value of real estate owned in France by legal entities 

When introducing the flat rate tax of 3% provided for by Articles 990D and 990E of the General Tax 
Code, Parliament intended to dissuade taxpayers of the wealth tax from avoiding such taxation by 
creating in States which have not entered into Tax Treaties with France comprising a clause of 
administrative assistance for the purpose of fighting tax avoidance and tax evasion companies which 
become the owners of real estate situated in France. It thus wished to ensure the implementation of the 
objective of constitutional status of the fight against tax avoidance and tax evasion. To achieve this 
purpose it provided, in particular in 3° of Article 990E, for the exemption from such tax of companies 
which each year send the tax administration information on the situation and address of real estate owned 
in France, the identity and address of shareholders, members, number of shares or other rights held by 
each of the same and the justification of their tax residence, or undertake to supply such information 
when requested to do so by said administration.  Thus in view of the possibilities thus given by them to 
the tax administration to proceed to tax audits these companies are in a different situation from those 
which do not present the same guarantees insofar as they are not subjected to the same requirements as to 
the transmission of information. Parliament has thus introduced a difference in treatment directly 
connected with the purpose which the statute seeks to achieve. It based this approach on rational and 
objective criteria. 



(2011-165 QPC, September 16th 2011 para.5 p. 452) 

Equality in matters other than all kinds of taxation 

Social Law 

The exoneration from employers’ social security contributions provided for by Article L 241-10  
of the Social Security Code is designed to encourage elderly dependent persons to remain in their own 
homes. Indent 5 of paragraph III of this provision limits the benefit of the exoneration from employers’ 
contributions to old age pension funds due by public employers to sole Commune or Inter-Commune 
social welfare centres. Parliament thus intended to encourage specialised co-operation between 
Communes in social welfare matters and care of elderly dependent persons.  It based this approach on 
rational and objective criteria. The resulting difference in treatment does not create any patent 
infringement of the principle of equality before public burden sharing. The argument based on failure to 
show due regard for Article 13 of the declaration of 1789 must be dismissed 
(2011-158 QPC  August 5th 2011 para.4 p. 433) 

Compensation  

Although Article 13 of the Declaration of 1789 does not preclude the imposing on certain categories of 
persons specific financial burdens in the general interest, this must not lead to any clear infringement of 
the principle of equality before public burden sharing. Due regard for this and the requirements of the 
proper use of public funds would not be complied with if private individuals were to be given 
compensation exceeding the amount of injury sustained. 
The Act reforming representation before Courts of Appeal puts an end to the monopoly enjoyed by those 
Attorneys (known as avoués) before Courts of Appeal. It entrusts the Expropriation judge with the task of 
determining, in the conditions laid down by the Expropriation Code for matters of expropriation in the 
public interest, the compensation due for the injury sustained by avoués due to the coming into force of 
said statute. It also intended, as it was at liberty to do, to fix the deadline for the computation of said 
injury at March 31st 2012. However the principle of compensation cannot, without failing to comply with 
constitutional requirements, allow for the awarding of compensation not corresponding to the injury 
sustained due to said statute or exceeding the amount of compensation due for the same. 
(2010-624 DC January 20th 2011, paras 17 & 19 p. 66) 

The Act reforming representation before Courts of Appeal merges those Attorneys (known as avoués) 
previously enjoying special rights of audience before Courts of Appeal with the normal body of 
Attorneys and puts an end to their special status of judicial officer and their right to present their 
successor for approval by the Minister of Justice. Parliament thus intended to simplify and modernise the 
rules of representation before these courts and allow persons involved in court proceedings to be 
represented by one single Attorney at both first instance and appellate level. 
Section 13 of the Act entrusts the Expropriation judge with the task of determining the compensation due 
for the injury sustained by avoués due to the coming into force of said statute. It also intended, as it was 
at liberty to do, to fix the deadline for the computation of said injury at March 31st 2012. However this 
redress cannot, without failing to comply with constitutional requirements of equality before public 
burden sharing and the proper use of public funds, allow for the awarding of compensation not 
corresponding to the injury sustained due to said statute or exceeding the amount of compensation due 
for the same. 
When providing compensation for the “injury sustained due to the loss of the right of presentation” 
Parliament intended that the financial loss sustained be fully compensated for. Such full compensation is 
to be assessed by the Committee provided for by section 16 of said statute and if need be by the 
Expropriation judge, and to be determined within the limit of the value of said office.  These provisions 
do not fail to show due regard for the requirements deriving from Article 13 of the Declaration of 1789. 
When providing for compensation for the injury “to career” the challenged provisions make it possible to 
award compensation unconnected with the nature of the activities of the position of judicial officer which 
have been terminated.  The award of such compensation is thus invalidated. 
When providing for the award of compensation corresponding to the “economic injury “and “incidental 
injury from all causes” which is of a purely contingent nature, the provisions of section 13 of the Act 
have failed to comply with the requirement of the proper use of public funds and created a patent 
infringement of the principle of equality before public burden sharing.  The statute confers the title of 
Attorney on former Avoués.  In the absence of any contrary intention evinced by the latter they are 
registered as from January 1st 2012 as a member of the Bar situated in the territorial jurisdiction of the 



Tribunal de grande instance in which their former practice was located. They are moreover automatically 
granted recognition as specialists in appellate proceedings.  Hence the statute does not suppress the 
exercising of the professional activity which was that of former Avoués. Furthermore former Avoués may 
exercise all the prerogatives of Attorneys and in particular, enjoy the monopoly of  
representation before the Tribunal de grande instance having jurisdiction over the locality  
in which they have established their professional residence. 
(2010-624 DC January 20th 2011 paras 18 to 24 p. 66) 

Day of solidarity 

To contribute to the financing of actions in favour of the autonomy of the elderly or disabled persons, 
Parliament has introduced a “day of solidarity” in the form firstly of an additional unpaid work day for 
employees and secondly a tax on employers, with the same base as the employer’s health contributions 
allocated to the health insurance system. When combining these two measures, statute law seeks to 
achieve economic neutrality of the whole of this measure by introducing a new tax proportionate to the 
surplus of resources resulting from the extending of the statutory working time of employees without 
increasing the overall amount of charges born by employers. 
The Constitutional Council is not vested with any general power of appraisal and decision-making 
similar to that enjoyed by Parliament. It is not incumbent upon the Constitutional Council to seek 
whether the purposes which Parliament sought to achieve could have been achieved by other means once 
the means retained by the statute are not patently inappropriate for achieving the purposes in question.  
In view of the economic neutrality which Parliament sought to achieve it was at liberty to introduce a 
payroll tax on employers without levying such a tax on retirees and self-employed persons who employ 
no salaried personnel. When taking into account the benefit obtained from the extending of the statutory 
working time as the criterion of the capacity of taxpayers to make a contribution Parliament did not 
commit any patent error of appraisal. The measures involved have increased the length of the statutory 
working year from a maximum of 1600 hours to 1607 hours and  the correlative contribution of 
employers fixed at 0.3% of payroll. Within these limits the introduction of a day of solidarity for the 
purpose of financing actions in favour of the autonomy of the elderly or disabled persons Parliament has 
not committed any patent infringement of the principle of equality before public burden sharing. 
(2011-148/154 QPC July 22nd 2011 paras 20,22 and 23 p. 372) 

Review of the principle – Conditions of review 

Scope of the power to enact laws 

Determination of the purpose it is sought to achieve 

Incentive measures 

When enacting the challenged provisions of (c) of Article 278 bis of the General Tax Code, Parliament 
excluded transactions regarding margarines and vegetal fats from the application of reduced VAT. When 
conferring upon dairy products used to produce non vegetal fatty substances a tax benefit intended to 
moderate their public selling price, Parliament intended to encourage the production and sale thereof. 
When establishing a distinction between transactions involving margarine and vegetal fats taxed at 19.6% 
and those involving dairy products taxed at 5.5% it based this distinction on a rational and objective 
criterion.  
(2011-121 QPC April 29th 2011 para. 4 p. 208) 

Review of the principle – carrying out of said review 

Proportionality of statutory provisions 

Proportionality as regards the ability to pay taxes ( confiscatory tax) 

The wealth tax is not a tax on income. When introducing a wealth tax Parliament intended to harness the 
ability to pay taxes arising from the possession of property, assets and rights. The taking into account of 
such ability to pay taxes does not imply that solely assets generating income are part of the tax base for 
computing the wealth tax. When limiting by the challenged provision the benefit obtained by the 



wealthiest taxpayers from the capping of such a tax based on the income of a taxpayer, Parliament 
intended to preclude such taxpayers from taking advantage of the situation by owning property which 
produces no revenue. It based its appraisal on objective and rational criteria connected with the ability of 
the taxpayers involved to pay such taxes.  
(2010-99 QPQC February 11th 2011 para 5 p. 111) 

When introducing a levy on pensions paid under the system of supplementary retirement pensions under 
Article L 137-11 of the Social Security Code (“Gold-plated pensions”) Parliament chose an objective and 
rational criterion best suited to achieving the objective of solidarity. In order to take into account the 
ability of pension holders to pay taxes, it has provided for a mechanism of exemption and deduction, 
introduced several tax brackets and fixed a maximum rate of 14%. The challenged provisions, of which 
the threshold effects are not excessive, do not patently infringe the principle of equality before public 
burden sharing. 
(2011-180 QPC October 15”th 2011 para. 7 p. 498) 

Proportionality as regards the purpose Parliament sought to achieve 

Article 235 bis of the General Tax Code concerning the contribution of 2% of salaries paid by them 
imposed on employers who have not participated or have insufficiently participated in the investments 
provided for Article L 313-1 of the Building and Housing Code does not fail to comply with the principle 
of equality before public burden sharing. 
(2010-84 QPC January 13th 2011, para 5 p. 60) 

When retaining each element of the lifestyle, referred to in 1 of Article 168 of the General Tax Code, 
likely to be taken into account to determine the tax base and giving each of this elements a flat rate value, 
Parliament intended to combat tax evasion in the sole cases where a proven marked discrepancy exists 
between the lifestyle and declared income of a taxpayer. It thus based its approach on objective and 
rational criteria appropriate for achieving the purpose sought. 
(2010-88 QPC January 21st 2011 para.6 p. 74) 

To contribute to the financing of actions in favour of the autonomy of the elderly or disabled persons, 
Parliament has introduced a “day of solidarity” in the form firstly of an additional unpaid work day for 
employees and secondly a tax on employers, with the same base as the employer’s health contributions 
allocated to the health insurance system. When combining these two measures, statute law seeks to 
achieve economic neutrality of the whole of this measure by introducing a new tax proportionate to the 
surplus of resources resulting from the extending of the statutory working time of employees without 
increasing the overall amount of charges born by employers. When taking into account the benefit 
obtained from the extending of the statutory working time as the criterion of the capacity of taxpayers to 
make a contribution Parliament did not commit any patent error of appraisal. 
(2011-148/154 QPC July 22nd 2011 paras 20 and 22 p. 372) 

EQUALITY IN PUBLIC EMPLOYMENT 

Equal access to public employment 

Rules of recruitment for public employment 

Compliance with the requirement as to the abilities of applicants 

Section 25 of the Act of January 11th 1984 pertains to high-ranking posts to which appointments are left 
to the decision of the Government. It reserves for the latter a wide power of appraisal for the appointment 
to high ranking posts in the civil service, the holders of which are closely associated with policy 
implementation. However this section does not allow it to make appointments which fail to comply with 
the provisions of Article 6 of the Declaration of 1879 whereby its choice must be made by taking into 
account the abilities required for the carrying out of the duties such posts entail. 
(2010-94 QPC January 28th 2011 para.4 p. 91) 

The provisions of the Act on the participation of citizens in the operation of criminal justice and the trial 
of minors do not make the performing of the duties of citizen assessor dependent upon any legal skills or 
any experience of the issues likely to be submitted for their judgment. Article 6 of the Declaration of 
1789 therefore requires that the nature of the questions of fact or law on which such assessor are required 
to rule, together with the procedures whereby they reach their ruling, be defined in such a manner as to 
enable said assessors to give an informed opinion on the issues put before them.  



See Organisation of courts – Composition – Normal courts – Minority presence of lay judges) 
(2011-635 DC August 4th 2011 para.12 p. 407) 

Equality of treatment in the progress of careers of civil servants 

Due regard for the principle 

The principle of equal treatment in the progress of the career of civil servants applies solely to persons 
belonging to the same body of civil servants  
(2011-134 QPC  June 17th 2011 para.22 p. 278) 



PUBLIC FINANCE 
 

BUDGETARY AND TAX PRINCIPLES 

Principle of universality 

Exceptions  

Support funds 

Section 10 of the statute referred for review sets up a support fund for technical and scientific police 
financed by a payment the amount of which is determined by agreement depending on the value of 
property returned to the insurer which paid compensation for the theft of said property. 
Under indent 1 of paragraph II of section 17 of the Institutional Act of August 1st 2001, support funds are 
normally made up of  “funds not in the nature of taxation paid by natural persons or legal entities to 
contribute to expenditure in the general interest”. The final indent of this same paragraph provides that 
the use of appropriations coming from support funds “must comply with the wishes of the party making 
such contributions”. The manner of performing the duties of the Police Criminal Investigation 
Department cannot however be subject to the wishes of private individuals. Thus when setting up a 
support fund for technical and scientific police financed by a payment from insurers, section 10 fails to 
comply with the constitutional requirements deriving from Articles 12 & 13 of the Declaration of 1789 
(2011-625 DC March 10th 2011 paras 64 to 66 p. 122) 

Principle of balancing the budget 

The general conditions of the financial budgetary balance of social security for the current and 
forthcoming year must be presented in a true and accurate manner. This true and accurate manner is 
characterised by the lack of any intention to distort the broad outlines of this budgetary balance.. 
Expenditure objectives and in particular the national objective of health insurance expenditure must be 
initially established by the Government on the basis of information available on the date of the tabling of 
the Social Security Financing Bill. It is incumbent upon the Government to inform Parliament, during 
debate on said Bill, of the occurrence of any factual or legal circumstances likely to call into question the 
general conditions of the financial budgetary balance of the mandatory basic social security regimes and 
in such cases to correct initial forecasts.  
In view of the changes to initial economic forecasts pertaining to the Financing Bill presented by the 
Government during parliamentary debate, the provisions of clause 88 are designed, by the increase in 
revenue which they forecast, to ensure a true and accurate picture of the general conditions of the 
financial budgetary balance of mandatory basic social security regimes as determined in the initial 
Financing Bill. They are thus intended to ensure compliance with the Constitution. The argument based 
on their being enacted in proceedings contrary to the latter must therefore be dismissed. 
(2011 -642 DC December 15th 2011 paras 4 & 5 p. 588) 

Principle of truthfulness and accuracy 

Finance Act 

Institutional Act pertaining to Finance Acts of 2001 

The parties making the referral for review argue that sections 26 and 27 of the Supplementary Finance 
Act for 2011 and the statutory statements appended in Schedules A & B to which these sections refer fail 
to comply with the principle of truthfulness and accuracy in that said sections do not take into account the 
progress of foreseeable expenditure connected firstly with foreign operations of the French Armed Forces 
and secondly with the creation of a support plan for farmers affected by drought. The amount of 



authorised commitments and payment credits opened by the year Finance Act for the programme 
“Preparation and deployment of the Armed Forces” as part of the “Defence” mission have not been 
modified by the statute referred for review. Neither have the amount of authorised commitments and 
payment credits opened by the year Finance Act for the programme “Economy and sustainable 
development of agriculture, fisheries and territories” as part of the mission “Agriculture, fisheries, 
foodstuffs, forests and rural affairs”, nor those opened as part of the mission “Reimbursements and 
deductions”. No tax provision designed to alleviate the effect of taxes and contributions on farmers 
affected by drought has been enacted in the statute referred for review. It is not incumbent upon the 
Constitutional Council, which is not vested with any general power of appraisal and decision-making 
similar to that vested in Parliament, to appraise the amount of authorisations of commitments and 
payment credits opened in Finance Acts. Even were they shown to be true, the insufficiencies denounced 
are not such that, when compared to budget appropriations, the assessments involved are shown to be 
flawed by any patent error of appraisal such as to distort the broad outlines of the balance determined by 
the Finance Act. In all events, if a change in expenditure or revenue were such as to modify the broad 
outlines of budgetary balance it would be incumbent upon the Government to put before Parliament a 
new Supplementary Finance Bill. 
(2011-638 DC July 28th 2011 paras 3 to 6 and 10 p. 390) 

The parties making the referral for review contend that sections 12 (tax treatment of “shareholders’ 
agreements”) and 39 (exoneration of professional property applicable to the economic activity of payers 
of the wealth tax) of the first Supplementary Finance Act for 2011, object of the referral, fail to comply 
with the requirement of truthfulness and accuracy insofar as said sections have not been the object  of a 
prior assessment  under 4° of section 53 of the Institutional Act of August 1st 2001. Any delay in 
distributing all or part of the documents required by said section 53 cannot prevent debate on a 
Supplementary Finance Bill. The conformity of a Finance Act with the Constitution must be assessed as 
regards both the requirements of the continuity of the life of the National and the requirements of 
truthfulness and accuracy which apply to debate on a Finance Act throughout such proceedings. The 
same holds good in the case where circumstances do not make it possible to deposit all or part of the 
documents referred to above. In the case in hand Parliamentary debate and preliminary work show that 
the Government communicated to Parliament the necessary information during debate on the 
Supplementary Finance Act. These facts, which were not contested during Parliamentary debate, show 
that the consequences of the amendments made by sections 12 and 39 were not of a significant nature in 
budgetary terms. Dismissal of the argument. In all events, if a change in expenditure or revenue were 
such as to modify the broad outlines of budgetary balance it would be incumbent upon the Government 
to put before Parliament a new Supplementary Finance Bill. 
(2011-628 DC July 28th 2011 paras 7 to 10 p. 201) 

Under section 32 of the Institutional Act of August 1st 2001 pertaining to Finance Acts “Finance Acts 
shall give a true and accurate picture of all State revenue and expenditure. Their truthfulness and 
accuracy shall be assessed in the light of available information and estimates which may reasonably be 
made on the basis of such information” This truthfulness and accuracy are characterised by the lack of 
any intention to distort the broad outlines of the budgetary balance which it determines. Firstly, 
Parliamentary debate shows that after the vote by the National Assembly on the first part of the Finance 
Bill the Government amended the initial economic forecasts underlying this Bill. In order to ensure the 
truthfulness and accuracy of the Finance Bill and preserve the budgetary balance which the latter 
determines it firstly tabled amendments concerning part two of the Finance Bill and secondly drew the 
necessary conclusions from the new tax measures inserted into the Supplementary Finance Bill under 
debate.  
Secondly, the information supplied to the Constitutional Council  does not show, in view of the specific 
uncertainty as regards the evolution of the economy in 2012, that the hypotheses  
of economic growth finally retained are flawed by any intention to distort the broad outlines of the 
budgetary balance of the statute referred for review. Dismissal of the argument based on the 
untruthfulness and inaccuracy of the Finance Act 
(2011-644 DC December 28th 2011 paras 3 to 5 p. 605) 

EXAMINATION PROCEDURE 

Documents appended to Government Bills 

Initial and Supplementary Finance Act 



Institutional Act pertaining to Finance Acts 

The parties making the referral for review contend that sections 12 (tax treatment of “shareholders’ 
agreements”) and 39 (exoneration of professional property applicable to the economic activity of payers 
of the wealth tax) of the first Supplementary Finance Act for 2011, object of the referral, fail to comply 
with the requirement of truthfulness and accuracy insofar as said sections have not been the object  of a 
prior assessment  under 4° of section 53 of the Institutional Act of August 1st 2001. Any delay in 
distributing all or part of the documents required by said section 53 cannot prevent debate on a 
Supplementary Finance Bill. The conformity of a Finance Act with the Constitution must be assessed as 
regards both the requirements of the continuity of the life of the National and the requirements of 
truthfulness and accuracy which apply to debate on a Finance Act throughout such proceedings. The 
same holds good in the case where circumstances do not make it possible to deposit all or part of the 
documents referred to above.  
(2011-628 DC July 28th 2011 paras 7 to 9 p. 201) 

PERIMETER OF STATUTE LAW  
(See also Title III Statutory and Regulatory Norms of Reference – Conditions for 

recourse to Statute law) 

Perimeter of Institutional Acts pertaining to Finance Acts and Social Security Financing 
Acts 

Section 72 of the first Supplementary Finance Act for 2011 provides : “ the ceiling for employment 
authorisations of independent public authorities which are legal entities and independent public 
authorities of which staff numbers are not included in a ceiling of authorisation of State remunerated 
posts shall be fixed each year by the Finance Act”. 
Section 71, which is inseparable from section 72, provides that the Government shall present, in an 
appendix to the year Finance Bill, a report on independent public authorities which are legal entities and 
independent public authorities of which staff numbers are not included in a ceiling of authorisation of 
State remunerated posts. An Institutional Act alone may determine the contents  
of Finance Acts. Hence the provisions of sections 71 and 72 which have such a purpose were enacted in 
proceedings which were unconstitutional. However, independently of the obligation deriving from the 
Institutional Act which requires it to fix ceilings of authorisations of State remunerated posts, Parliament 
was at liberty to provided, in each Finance Act, for provisions making it possible to contain rising 
expenditure of bodies coming under the authority of the State. 
(2011-638 DC July 28th 2011, paras 34 & 35 p. 390) 

Perimeter of statute law 

Exclusive preserve 

Finance Act  

Section 18 of the Institutional Act pertaining to the operation of the institutions of French Polynesia 
completes section 59 of Institutional Act n° 2004-192 of February 27th 2004. It increases the mandatory 
preserve of Finance Acts when providing that the amounts and methods of computation of the financial 
compensation for transfers of powers of the State to French Polynesia shall be determined by Finance 
Acts after consultation of the Advisory Committee on the evaluation of expenditure. It is constitutional. 
(2011-637 DC July 28th 2011 paras 19 & 20 p. 385) 

Optional field 

Finance Act 

Section 38 of the first Supplementary Finance Act for 2011 provides during the years 2012 and 2013 for 
the reduction of the capping of the rate of the mandatory contribution paid to provide funding for the 
National Centre of the Territorial Civil Service by Communes, Départements, Regions and their public 
establishments from 1.0% to 0.9% of the total wage bill. The parties making the referral for review argue 



that section 38 should not be found in a Supplementary Finance Act. The mandatory contribution, 
intended to fund all types of expenditure which the Centre is required to bear, is not a remuneration for 
services provided nor a subsidy. The provisions of section 38 pertain to a rate of taxation which does not 
affect the budgetary balance of the State. They are thus rightly found in the Supplementary Finance Act. 
(2011-638 DC July 28th 2011 paras 11 to 14 p. 390) 

Prohibited field (cavaliers : provisions foreign to the field of Finance Acts) 

Institutional Act pertaining to Finance Acts 

Section 53 of the first Supplementary Finance Act for 2011 authorises on an experimental basis General 
Councils to have recourse to partnership agreements for operations connected with Departmental fire and 
rescue services. Section 67 thereof rewords section 75 of Act n° 2009-258 of March 5th 2009 pertaining 
to audio-visual communication and the new public television service and concerning the committee 
responsible for supervising the application of this statute. These provisions are outside the field of 
Finance Acts as defined by the Institutional Act of August 1st 2001 pertaining to Finance Acts. 
(2011-638 DC July 28th 2011 paras 32 & 33, p. 390) 

Section 72 of the first Supplementary Finance Act for 2011 provides : “the ceiling for employment 
authorisations of independent public authorities which are legal entities and independent public 
authorities of which staff numbers are not included in a ceiling of authorisation of State remunerated 
posts shall be fixed each year by the Finance Act”. 
Section 71 which is inseparable from section 72 provides that the Government shall present, in an 
appendix to the year Finance Bill, a report on independent public authorities which are legal entities and 
independent public authorities of which staff numbers are not included in a ceiling of authorisation of 
State remunerated posts. An Institutional Act alone may determine the contents of Finance Acts. Hence 
the provisions of sections 71 and 72 which have such a purpose were enacted in proceedings which were 
unconstitutional. However, independently of the obligation deriving from the Institutional Act which 
requires it to fix ceilings of authorisations of State remunerated posts, Parliament was at liberty to 
provided, in each Finance Act, for provisions making it possible to contain rising expenditure of bodies 
coming under the authority of the State. 
(2011-638 DC July 28th 2011, paras 34 & 35 p. 390) 

Section 87 of the Finance Act for 2012 which amends Article L 423-15 of the Building and Housing 
Code and Article L 511-6 of the Monetary and Financial Code, allows low cost housing companies to 
allocate advances to current account in favour of companies or businesses in which they have shares and 
which acquire or build low cost housing in overseas Départements or in Saint-Martin.  
Section 118 provides for the delivery to Parliament of a report on the opportuneness and manner of 
amending Decree n° 2010-890 of July 29th 2010 conferring the benefit of the ‘ double campaign’ 
(whereby each year on active service counts for two years for retirement purposes) on veterans of North 
African campaigns. 
Section 119 provides for the delivery to Parliament of a report studying the possibilities of reforms 
designed to shorten the average length of time required for a judgment to be delivered by an 
Administrative court. 
Section 127 amends section 83 of Act n° 2006-1772 of December 30th 2006 on water and the aquatic 
environment by increasing from 108 to 128 million euros the ceiling of the amount of the annual 
contribution of water agencies to the actions carried out by the National Office for Water and the Aquatic 
Environment. 
Section 147 provides for the delivery to Parliament of a report on the conditions of the implementation of 
a fund contributing to anti-smoking measures and actions and helping people to stop smoking 
Section 159 provides for the delivery to Parliament of a report on the conditions of eligibility of legal 
entities for the bonus given to buyers of hybrid vehicles. 
These provisions concern neither revenue, expenditure, treasury, loans, debts nor guarantees or State 
accounting. They do not pertain to all kinds of taxes levied for the benefit of legal entities other than the 
State. They are not designed to apportion appropriations to Territorial Communities or approve financial 
agreements. They do not pertain to the financial liability of public service agents or the information of 
and monitoring by Parliament of the management of public finance. They are thus foreign to the field of 
Finance Acts as defined by the Institutional Act of August 1st 2001. Invalidation. 
(2011-644 DC December 28th 2011 paras 18 to 24 p. 605) 

Paragraph I of section 24 of the fourth Supplementary Finance Act for 2011 inserts a new Article L 
225-209-2 into the Commercial Code and amends Articles L 225-209, L 225-211, L. 225-213 and L 
225-214 of the same Code. It opens to companies whose shares are not listed on the Stock Exchange new 



possibilities of buying back their own shares. Paragraph II confirms the application of 6° of Article 112 
of the General Tax Code pertaining to the taxation of monies received upon the buying back of their own 
shares by unlisted companies. Such provisions are per se foreign to the field of Finance Acts. 
(2011-645 DC, December 28th 2011 paras 2 to 4 p. 611) 

Section 73 of the fourth Supplementary Finance Act for 2011 amends indent 2 of paragraph III of Article 
7 ter of Ordinance n° 45-2138 of September 19th 1945 setting up the National Association of Chartered 
Accountants and regulating the profession of Chartered Accountant and modifies the methods of 
computation of the annual contribution paid to this body by management and accounting associations. 
Paragraph II of section 88 amends paragraph V of section 44 of Act n° 2011-893 of July 28th 2011 for the 
development of work-linked training and provision of security for career paths. It merely entrusts the 
body in charge of the professional transition contract with the task of implementing support measures for 
persons made redundant who have adhered to the security for career path contract. These provisions are 
foreign to the field of Finance Acts. Invalidation. 
(2011-645 DC December 28th 2011 paras 11 to 13 p. 611) 

Social Security Financing Act 

Institutional Act pertaining to Social Security Financing Acts as amended in 2005 

Section 46 of the Social Security Financing Act for 2012 organises the collaboration between medical 
officers and occupational physicians for any periods of sick leave longer than three months. Section 50 
introduces a system for detecting hearing problems in new-born babies. Section 51 extends the transitory 
system of authorisation to practise granted to non EC Nationals. Section 64 authorises vaccination by 
Health care centres. Section 69 lays down the conditions of intervention of physicians in private practice 
in medical-social services in order to avoid any requalification of such intervention as salaried 
employment. Section 111 provides for the approval of the Minister for Social Security of the 
remuneration and compensation packages of Directors of national Social Security bodies. Section 113 
provides for the merger of the Regional Health and Pension Funds of Alsace-Moselle. These provisions 
have no effect or too indirect an effect on the expenditure of mandatory basic healthcare schemes or 
bodies contributing to the funding thereof. They therefore have no place in a Social Security Financing 
Act. 
(2011-642 DC December 15th 2011 paras 10 & 11 p. 588) 

PUBLIC CONTRIBUTIONS 

Base, rate and manner of collection of all kinds of taxes, non mandatory revenue and parafiscal 
charges (see Title 3 Statutory and Regulatory Norms of Reference- Distribution of Powers by 
subject matter – Base, rates .. of all kinds of taxes) 
The challenged provisions (Article 1730 of the General Tax Code) introduce an increase of 10% in the 
event of late payment of taxes to the Public Treasury. They are among the rules pertaining to the base, 
rate and manner of collection of all kinds of taxes. The increase introduced, which is not in the nature of 
a punishment, is designed to set off the damage sustained by the State due to the late payment of direct 
taxes. The arguments based on failure to comply with Article 8 of the Declaration of 1789 are thus 
inoperative 
(2011-124 QPC  April 29th 2011 paras 3 & 4 p. 215) 

The mandatory contribution paid to provide funding for the National Centre of the Territorial Civil 
Service by Communes, Départements, Regions and their public establishments is intended to fund all 
types of expenditure which the Centre is required to bear. It is not a remuneration for services provided 
nor a subsidy. It is a provision coming under the scope of all kinds of taxes which does not affect the 
budgetary balance of the State.  
(2011-638 DC July 28th 2011 para. 14 p. 390) 

Tax litigation (see Title 3 Statutory and Regulatory Norms of Reference- Distribution of Powers by 
subject matter – Guarantees given by courts of law and Title 5 Equality – Equality before Justice) 

The challenged provisions (Article 1730 of the General Tax Code) introduce an increase of 10% in the 
event of late payment of taxes to the Public Treasury. They are among the rules pertaining to the base, 
rate and manner of collection of all kinds of taxes. The increase introduced, which is not in the nature of 
a punishment, is designed to set off the damage sustained by the State due to the late payment of direct 



taxes. The arguments based on failure to comply with Article 8 of the Declaration of 1789 are thus 
inoperative 
(2011-124 QPC  April 29th 2011 paras 3 & 4 p. 215) 

 
 



INTERNATIONAL LAW AND EUROPEAN COMMUNITY LAW 
 

ISSUES SPECIFIC TO EUROPEAN COMMUNITY LAW 

Statutes transposing EC Directives 

Section 94 of the Act pertaining to immigration, integration and nationality which extends to foreign 
Nationals who are prohibited from sojourning on French territory the term of three years’ imprisonment 
provided for by paragraph 1 of the Code on the entry and sojourning of foreign Nationals and the right of 
asylum imposed on foreign Nationals who fail to comply with their obligations in matters of expulsion, is 
not designed to transpose Directive 2008/115/EC. The argument based on failure to comply with Article 
88-1 of the Constitution is thus inoperative. 
(2011-631 DC June 9th 2011 paras 82 to 84 p. 252) 

2° of Section 95 of the Act pertaining to immigration, integration and nationality completes Article L 
731-2 of the Code on the entry and sojourning of foreign Nationals and the right of asylum with respect 
to the benefit of legal aid. It is not designed to transpose any EC Directive. The argument based on failure 
to comply with Article 88-1 of the Constitution is thus inoperative. 
(2011-631 DC June 9th 2011 paras 86 & 89 p. 252) 

Review of the requirement of proper transposition 

Conditions of review 

It is incumbent upon the Constitutional Council, when referral is made in the conditions provided for by 
Article 61 of the Constitution with respect to a statute designed to transpose into domestic law a 
Community Directive, to ensure compliance with this requirement. However the review which it carries 
out to this end is subject to a twofold restriction : firstly the transposition of a Directive cannot run 
counter to a rule or principle inherent in the constitutional identity of France unless the Constituent power 
has agreed to the same. Secondly, insofar as it is required to give its ruling before the promulgation of the 
statute in the timeframe provided for by Article 61 of the Constitution, the Constitutional Council cannot 
refer the matter to the European Court of Justice on the basis of Article 267 of the Treaty on the 
Functioning of the European Union. Therefore it can rule unconstitutional under Article 88-1 of the 
Constitution solely a statutory provision which is patently incompatible with the Directive it purports to 
transpose. In all events, it is incumbent upon Courts of law and Administrative Courts to review the 
compatibility of a statute with European commitments entered into by France and, if need be, to make a 
reference for a preliminary ruling to the European Court of Justice. 
(2011-631 DC June 9th 2011 para.45 p. 252) 

Applications  

No patent incompatibility 

When considering in the six cases set out in paragraph II of Article L 511-1 of the Code on the entry and 
sojourning of foreign Nationals and the right of asylum that there exists, unless specific circumstances 
prove otherwise, a risk that the expelled foreign National will seek not to comply with the obligation to 
leave French territory, Parliament has based its approach on objective criteria which are not patently 
incompatible with Directive 2008/115/EC which the statute is intended to transpose.  The challenged 
provisions hence do not fail to comply with Article 88-1 of the Constitution. 
(2011-631 DC June 17th 2001 para.48 p. 252) 

Article L 551-1 as amended of the Code on the entry and sojourning of foreign Nationals and the right of 
asylum provides in paragraph III that the administrative authority may, by a reasoned decision, 
accompany the obligation to leave French territory by a prohibition on returning. The measure thus 
introduced is not patently incompatible with Article 11 of Directive 2008/115/EC which it is intended to 



transpose. 
(2011-631 DC June 17th 2001 paras 49 & 55 p. 252) 

Article L 551-1 of the Code on the entry and sojourning of foreign Nationals and the right of asylum 
pertaining to administrative detention and Article L 561-2 concerning the placing under house arrest is 
not patently incompatible with the purposes of Directive 2008/115/EC which the statute referred for 
review is  intended to transpose. 
(2011-631 DC June 17th 2001 paras 59,60 and 62 p. 252) 



ELECTIONS 
 

PRINCIPLES OF ELECTORAL LAW 

Rights and freedoms of voters 

Principle of equal suffrage 

Under the provisions of Articles 1, 24 and 72 of the Constitution, the deliberative body of a Département 
or Region of the Republic must be elected on an essentially demographic basis with a distribution of 
seats and a drawing of boundaries complying as faithfully as possible with the principle of equality 
before suffrage. Although this does not mean that the distribution of seats must necessarily be 
proportionate to the population of each Département or Region nor that other imperative reasons of 
general interest cannot be taken into consideration, such considerations can only play a limited part in the 
process.  Territorial Councillors sit on both General Councils and Regional Councils. Compliance with 
the requirements attached to the principle of equality before suffrage is appraised within each Region. 
The distribution of seats laid down by statute does not fail to comply with these requirements. However 
Territorial Councillors are not meant at national level to sit in one single Assembly. The argument based 
on failure to comply with the principle of equality before suffrage insofar as this applies to differences in 
representation between Regions compared with the national average is thus inoperative. 
(2011-634 DC July 21st 2011 paras 4 & 5 p. 366) 

Equality between voters 

Principle of demographic equilibrium 

Election of Members of the National Assembly and Senators 

—— Demographic bases of the election 

The challenged provisions dealing with the fixing of the number of Territorial Councillors in each 
Département and Region do not result in changing the distribution by Département of the number of 
Senators. Neither do they adversely affect the representation by the Senate if each category of Territorial 
Communities involved. They take into account the population numbers of each category of Territorial 
Communities involved. Territorial Councillors are per se a small minority of the electoral colleges for the 
election of Senators. The argument based on failure to comply with the principle of equality before 
suffrage as regards the participation of Territorial Councillors in the election of Senators must therefore 
be dismissed. 
(2011-634 DC July 21st 2011 para.7 p. 366) 

—— Drawing of constituency boundaries and differences in representation 

The challenged provisions dealing with the fixing of the number of Territorial Councillors in each 
Département and Region do not result in changing the distribution by Département of the number of 
Senators. Neither do they adversely affect the representation by the Senate if each category of Territorial 
Communities involved. They take into account the population numbers of each category of Territorial 
Communities involved. Territorial Councillors are  
per se a small minority of the electoral colleges for the election of Senators. The argument based on 
failure to comply with the principle of equality before suffrage as regards the participation of Territorial 
Councillors in the election of Senators must therefore be dismissed. 
(2011-634 DC July 21st 2011 para.7 p. 366) 

Election of Members of an overseas Territorial Assembly 

Section 1 of the Institutional Act pertaining to the operation of the institutions of French Polynesia 



amends section 104 of Act n° 2004-192 of February 27th 2004. It creates for the election of the members 
of the Assembly of French Polynesia a single constituency composed of eight electoral sections. It 
distributes the 57 seats in this Assembly among these sections and fixes the minimum representation of 
each section at three seats.  
Under the provisions of Articles 1, 24 and 72 of the Constitution, the deliberative body of a Département 
or Region of the Republic must be elected on an essentially demographic basis with a distribution of 
seats and a drawing of boundaries complying as faithfully as possible with the principle of equality 
before suffrage. Although this does not mean that the distribution of seats must necessarily be 
proportionate to the population of each Département or Region nor that other imperative reasons of 
general interest cannot be taken into consideration, such considerations can only play a limited part in the 
process. 
When fixing minimum representation at three seats, Parliament, when enacting the Institutional Act, 
wished to take into account the general interest in the effective representation of the islands situated 
farthest away and least populated.  Firstly the fixing of this minimum is not flawed by any patent error of 
appraisal. Secondly it is incumbent upon the Constitutional Council to review the differences in 
representation without taking into account the four sections comprised of distant islands where the 
number of seats was fixed on the basis of the small number of inhabitants. Hence the ratio of the number 
of seats of the four most densely populated sections does not deviate from the average of these sections to 
any disproportionate extent. Thus the distribution of seats in the Assembly of French Polynesia between 
the sections of the single constituency does not fail to comply with the principle of equality before 
suffrage. 
(2011-637 July 28th 2011 paras 5 to 7 p. 385) 

Election of Territorial Councillors 

Territorial Councillors sit on both General Councils and Regional Councils. Compliance with the 
requirements attached to the principle of equality before suffrage is appraised within each Region. The 
distribution of seats laid down by the statute referred for review does not fail to comply with these 
requirements. However Territorial Councillors are not meant at national level to sit in one single 
Assembly. The argument based on failure to comply with the principle of equality before suffrage insofar 
as this applies to differences in representation between Regions compared with the national average is 
thus inoperative. The challenged provisions dealing with the fixing of the number of Territorial 
Councillors in each Département and Region do not result in changing the distribution by Département 
of the number of Senators. Neither do they adversely affect the representation by the Senate if each 
category of Territorial Communities involved. They take into account the population numbers of each 
category of Territorial Communities involved. Territorial Councillors are per se a small minority of the 
electoral colleges for the election of Senators. The argument based on failure to comply with the principle 
of equality before suffrage as regards the participation of Territorial Councillors in the election of 
Senators must therefore  
be dismissed. 
(2011-634 DC July 21st 2011 paras 5 & 7 p. 366) 

Principles of equality of representation 

Electoral rules – distribution of seats 

Territorial Councillors sit on both General Councils and Regional Councils. Compliance with the 
requirements attached to the principle of equality before suffrage is appraised within each Region. The 
distribution of seats laid down by the statute referred for review does not fail to comply with these 
requirements. 
(2011-634 DC July 21st 2011 para.5 p. 366) 

Specific rules applicable to overseas Départements and Territories 

Section 2 of the Institutional Act pertaining to the operation of the institutions of French Polynesia which 
rewords section 105 of Institutional Act n° 2004-192 of February 27th 2004, determines the method of 
election for representatives to sit in the Assembly of French Polynesia. It provides that the latter are 
elected on a two-round party list system, without any adding or removing of names or modification of the 
order of the list, each list comprising eight sections. It provides in particular that “all voters in a 
Commune of a section and citizens registered in the tax payers registered in a Commune of a section or 
proving that they should be registered as of January 1st of the election year shall be eligible to stand”.  
When fixing the conditions of residence or taxation in a Commune of a section as requirements of 



eligibility for standing in said section, while the list is drawn up for all the constituency, Parliament when 
enacting the Institutional Act intended to guarantee the effective representation of the inhabitants of 
distant islands. This condition runs counter neither to Article 74 of the Constitution which confers on 
overseas Territorial Communities governed by said Article “a status reflecting their respective local 
interests within the Republic” nor to any other constitutional principle.  
(2011-637 DC July 28th 2011 paras 8 to 10 p. 385) 

Freedom of the voter 

Freedom to vote 

Although Parliament has the power, under paragraph 1 of Article 25 of the Constitution, to determine the 
conditions of eligibility for election to the Houses of Parliament, it can only deprive a citizen of the right 
of eligibility conferred by Article 6 of the Declaration of the Rights of Man and the Citizen of 1789 to the 
extent necessary for compliance with the principle of equality before suffrage and the preservation of the 
freedom of the voter. 
(2011-628 DC April 12th 2011 para.5 p. 201) 

PARLIAMENTARY ELECTIONS 

Candidatures 

Conditions of eligibility 

Holding of offices leading to ineligibility 

The Constitutional Council, which is not vested with any general power of appraisal similar to that 
enjoyed by Parliament, finds that when determining the list of ineligibilities attached to the holding of 
Parliamentary office, paragraph II of Article L.O of the Electoral Code has ensured a reconciliation 
which is not patently disproportionate between the right  
of eligibility vested in every citizen by the Declaration of 1789, due respect for the principle of equality 
before suffrage and the preservation of the freedom of the voter. 
(2011-628 DC April 12th 2011 para.7 p. 201) 

Strict nature of eligibility 

The provisions determining eligibility are to be strictly construed. An ineligibility cannot apply 
throughout national territory unless expressly decided. Qualification 
(2011-628 DC April 12th 2011 para.6 p. 201) 

ELECTIONS OF SENATORS 

Electoral operations 

Holding of the ballot 

Impediment of delegates – alternate delegates 

Ranking of alternate delegates 

Under paragraph 4 of Article L.228 of the Electoral Code, in Communes with fewer than 
3500 inhabitants, where the election of delegates and alternative delegates is held separately under the 
first past the post system : “The order of alternate delegates shall be determined by the number of votes 
obtained. In the event of a tie the oldest candidate shall take precedence”. 



Under these provisions the official proclamation of the results of the election of alternate delegates to 
Municipal Councils lists the order of alternate delegates. However in the event of a tie this list is fixed on 
the basis of the age of elected delegates. When a delegate whose name is entered on the attendance sheet 
provided for in Articles L 314-1 and R 162 of said Code  is prevented from voting the first alternate 
delegate in the order determined by Articles L.228 and L.289 and whose name is not entered on the 
attendance sheet shall vote in his stead, unless he too is prevented. 
Investigations have revealed that for the Municipal Council of d’Aumont-Aubrac, a delegated prevented 
from attending and whose name was entered on the attendance sheet was replaced between the two 
rounds of voting by an alternate delegate other than the one who should have voted according to the order 
set down on the record of elections. In view of the difference of one vote separating during the first round 
of voting the votes cast for M BLANC from the number required for an absolute majority of votes cast, 
this irregularity must be deemed to have had a decisive effect on the outcome of the first round of voting 
and hence on the result of the election. The challenged electoral operations should therefore be set aside. 
(2011-4543 December 22nd 2011 paras 2 to 4 p. 603) 

Litigation – Admissibility of complaints 

Time allotted 

Referral made too late 

Under paragraph 2 of Article 38 of the Ordinance of November 7th 1958 referred to above, “the Council, 
without any preliminary investigation, may by a reasoned decision dismiss inadmissible referrals or 
referrals based on arguments which patently could not have affected the outcome of the ballot”. Under 
Article 33 of the Ordinance of November 7th 1958 “The election of a Senator may be challenged before 
the Constitutional Council up until no later than 18h on the tenth day following the proclamation of the 
outcome of the election”.  
The proclamation of the outcome of the ballot of September 25th 2011 for the election of  
11 Senators in the Département du Nord took place on September 25th 2011. The time allotted by Article 
33 of the Ordinance of November 7th 1958 referred to above this expired at 18h on October 5th 2011.  
The party making the referral did not avail himself of the opportunity given by Article 34 of the 
Ordinance of November 7th 1958 to directly file his referral with the General Secretariat of the 
Constitutional Council or at the Prefecture. His referral sent by post to the General Secretariat of the 
Constitutional Council was only received and registered on October 6th 2011,  
after the expiry of the timeframe indicated above. Hence it has been made too late and hence is 
inadmissible. 
(2011-4542 October 20th 2011 paras 1 to 3 p. 514) 

Litigation – Arguments raised 

Admissibility of arguments raised in support of a request to have an election held to be null and 
void 

The referral does not merely criticise the outcome of the first round of the ballot. It expressly petitions for 
the holding null and void of the election of the Senator elected in the second round of the ballot. 
(2011-4543 December 22nd 2011 para.1 p. 603) 

Arguments not accompanied by any prima facie evidence 

Although the party making the referral denounces the “impediments to the proper conduct of the election 
and perhaps electoral fraud” he does not adduce any prima facie evidence to support his allegations. 
(2011-4540 October 20th 2011, para.2 p. 512) 

Litigation – Appraisal of the facts by the Constitutional Council 

Irregularities requiring rectification 



Investigations have revealed that for the Municipal Council of d’Aumont-Aubrac, a delegated prevented 
from attending and whose name was entered on the attendance sheet was replaced between the two 
rounds of voting by an alternate delegate other than the one who should have voted according to the order 
set down on the record of elections. In view of the difference of one vote separating during the first round 
of voting the votes cast for M BLANC from the number required for an absolute majority of votes cast, 
this irregularity must be deemed to have had a decisive effect on the outcome of the first round of voting 
and hence on the result of the election. The challenged electoral operations should therefore be set aside. 
(2011-4543 December 22nd 2011 paras 2 to 4 p. 603) 

 
 
 



PRESIDENT OF THE REPUBLIC AND THE GOVERNMENT 
 

PRESIDENT OF THE REPUBLIC 

Attributions and Powers 

Power to make appointments to civil and military posts 

Supervision of the power to make appointments 

Under indent 2 of paragraph 1 of section 11 of the Institutional Act on the Defender of Rights the Prime 
Minister appoints the deputies to the Defender of Rights on the recommendation of the latter. This 
independence implies that the Prime Minister also terminates the period of office of such deputies on the 
recommendation of the Defender of Rights.  
(2011-626 DC March 29th 2011  para.11 p. 165) 

National independence, territorial integrity and due regard for Treaties 

Under Article 5 of the Constitution the President of the Republic is the guarantor of national 
independence and territorial integrity. The principle of the separation of powers applies to the President 
of the Republic and the Government. Secrecy for reasons of national defence is one of the elements 
participating in safeguarding the fundamental interests of the Nation, reaffirmed by the Charter for the 
Environment, among which are to be found the independence of the Nation and the integrity of national 
territory. 
Taking into account the guarantees of independence given to the Advisory Committee on National 
Defence Secrecy and the conditions and procedure for declassifying and communicating classified 
information, Parliament has ensured a reconciliation which is not unbalanced between the constitutional 
requirements connected with the right to a fair trial, the right to an effective judicial remedy and the 
safeguarding of the fundamental interests of the Nation. The same holds good, in view of the guarantees 
which Parliament has instituted for the unfolding thereof, of searches carried out by a judge in a location 
precisely identified as housing items covered by national defence secrecy or in a location which is 
revealed to house items covered by national defence secrecy.  
However when authorising the classification of certain locations for reasons of national defence secrecy 
and making access thereto by a judge for the purposes of searching the premises dependent upon 
temporary declassification thereof, Parliament has not ensured a balanced reconciliation between the 
applicable constitutional requirements. 
(2011-192 QPC November 10th 2011 paras 28,30, 32 & 37) 

GOVERNMENT 

Specific powers of the Government 

Determination and conduct of the policy of the Nation 

Under paragraph 1 of Article 20 of the Constitution “The Government shall determine and conduct the 
policy of the Nation”. The principle of the separation of powers applies to the President of the Republic 
and the Government. Secrecy for reasons of national defence is one of the elements participating in 
safeguarding the fundamental interests of  
the Nation, reaffirmed by the Charter for the Environment, among which are to be found the 
independence of the Nation and the integrity of national territory. 
Taking into account the guarantees of independence given to the Advisory Committee on National 
Defence Secrecy and the conditions and procedure for declassifying and communicating classified 
information, Parliament has ensured a reconciliation which is not unbalanced between the constitutional 



requirements connected with the right to a fair trial, the right to an effective judicial remedy and the 
safeguarding of the fundamental interests of the Nation. The same holds good, in view of the guarantees 
which Parliament has instituted for the unfolding thereof, of searches carried out by a judge in a location 
precisely identified as housing items covered by national defence secrecy or in a location which is 
revealed to house items covered by national defence secrecy.  
However when authorising the classification of certain locations for reasons of national defence secrecy 
and making access thereto by a judge for the purposes of searching the premises dependent upon 
temporary declassification thereof, Parliament has not ensured a balanced reconciliation between the 
applicable constitutional requirements. 
(2011-192 QPC November 10th 2011 paras 28,30, 32 & 37) 



PARLIAMENT 
 

OFFICE OF MEMBER OF PARLIAMENT 

Incompatibilities 

Concurrent holding of office with activities in the private sector 

Activities as Consultant (L.O 146-1 and L.O 149)  

The duties of the manager of a sole trader limited liability company of which the corporate object is the “ 
development and implementation of marketing strategies and  
generally the supply of all services to all businesses, in particular those doing business in the production 
and marketing of agricultural or horticultural products”, the “development, implementation and follow-up 
of quality policies for all businesses”, the “assistance and training in fields connected with the 
management of businesses”, the “setting up of the organisation and commercial development of 
companies”, the “development, taking out, acquisition, operation or assignment of all processes, licences 
and/or patents ..” are deemed to be activities as consultant within the meaning of Article L.O 146-1 of the 
Electoral Code.   
Hence if the Member involved carries out the duties of the manager of this business concern, he holds a 
position incompatible with the holding of Parliamentary office provided for in Article L.O 146-1 of the 
Electoral Code 
(2011-291 July 12th 2011, paras 3 to 5 p. 351) 

ORGANISATION OF THE HOUSES OF PARLIAMENT  
AND THE WORK THEREOF 

Principle of the autonomy of the Houses of Parliament 

The provisions of Article 8 of Ordinance n° 58-1100 of November 17th 1958 pertaining to the operating 
of the Houses of Parliament allow any agent of the Houses of Parliament to challenge, before an 
Administrative court, an individual decision adversely affecting him taken by the authorities of said 
Houses. The agent involved may challenge this decision either by contesting the legality of the official 
grounds for said decision and bring proceedings for compensation against the State. A Trade Union 
organisation may also join such proceedings. Hence when not allowing a Trade Union organisation to 
directly bring proceedings before an Administrative Court against an official decision taken by the 
authorities of a House of Parliament, Parliament has ensured a reconciliation which is not 
disproportionate between the rights of persons involved to exercise an effective right to redress before a 
court and the principle of the separation of powers guaranteed by Article 16 of the Declaration of the 
Rights of Man and the Citizen of 1789. 
(2011-129 QPC May 13th 2011 para.4 p. 239) 

Composition and organisation of Parliament 

Bodies of the House 

Committees and similar bodies 

Standing Committees 



Article 2 of the Resolution referred for review by the Constitutional Council amending the Rules of 
procedure of the Senate sets up a Committee for Sustainable development, Infrastructures, Territorial 
equipment and development competent in matters of  
the environmental impact of energy policy. This results in increasing from six to seven the number of 
Standing committees.  It is not unconstitutional. 
(2011-643 DC December 22nd 2011 para.3 p. 599) 

Political groups 

Constitution 

Minimum membership 

Article 1 of the Resolution amending the Rules of procedure of the Senate referred for review by the 
Constitutional Council is designed to reduce from fifteen to ten the minimum number of members of the 
Senate required to form a group in this House. To this extent it is not unconstitutional. 
(2011-643 DC December 22nd 2011 para.2 p. 599) 

Organisation of work 

Agenda 

Priority agenda 

The Resolution completing Chapter IX bis of the Rules of procedure of the Senate by three Articles in 
order to implement the provisions of Articles 88-6 and 88-7 of the Constitution conforms to paragraphs 2 
& 3 of Article 48 of the Constitution to the extent that it reserves the priority agenda reserved for the 
Government. 
(2010-621 DC January 13th 2011 para.5 p. 55) 

LEGISLATIVE PROCEEDINGS 

Initiative 

Government Bills 

Conditions for tabling 

Priority of the Senate 

—— Organisation of Territorial Communities 

The Government Bill tabled on the Bureau of the National Assembly, the first House before which it was 
tabled, was designed solely to determine the number of Territorial Councillors composing the 
Deliberative Assembly of each Département and each Region. The determining of the membership of 
their Deliberative Assembly is one of the rules governing the organisation of Territorial Communities. 
The Bill in question, at the origin of the statute referred for review, should have been tabled first before 
the Senate. Invalidation. 
(2011-632 DC June 23rd 2011 para.4 p. 294) 

—— Monitoring by the Conference of Presidents. (Article 39 paragraph 4) 

The parties making the referral for review argue that the absence of any meeting of the Conference of 
Presidents of the National Assembly within ten days following the tabling of the Bill pertaining to 
immigration, integration and nationality and the accompanying impact study made it impossible to 



challenge the truthfulness and accuracy of the latter. The Government Bill was tabled on March 2010 on 
the Bureau of the National Assembly.  
A meeting of the Conference of Presidents was held within ten days following the tabling of said Bill, 
namely on April 6th 2010. The latter did not find that there had been any failure to take into account the 
findings of the impact study. The argument based on the absence of any meeting of the Conference of 
Presidents making it impossible to challenge the impact study is unsupported by the facts. 
(2011-631 DC June 9th 2011, paras 2 to 4 p. 252) 

Right of amendment 

Exercising the right of amendment 

Right of amendment vested in members of Parliament 

According to the parties making the referral for review, two amendments completing section 13 of the 
Bill reforming representation before Courts of Appeal were withdrawn by their proposers at second 
reading in the National Assembly on the basis of an ‘inaccurate’ argument of the Government and the 
rapporteur of the Committee to which this amendment was referred for consideration on the merits, such 
as to constitute failure to comply with  
the requirement of clarity and accuracy of Parliamentary debate. It is not incumbent upon the 
Constitutional Council to review the grounds for the decision taken by the proposer of an amendment to 
withdraw said amendment. Dismissal. 
(2010-624 DC January 20th 2011 paras 3 to 6 p. 66) 

Admissibility 

Admissibility at first reading 

Amendment having a direct connection with a Bill under debate 

Section 19 of the Act on the participation of citizens in the operation of criminal justice and the trial of 
minors repeals Article 131-36-1 of the Criminal Code which provides that the placing under mobile 
electronic surveillance must be ordered either by a decision of  
the Tribunal correctionnel giving special reasons for the imposition of such a measure or, in the case of a 
Cour d’assises, in the conditions of a qualified majority. It was inserted into the Bill at first reading 
before the National Assembly. It has a connection with the provisions pertaining to the giving of reasons 
for decisions taken by a court in criminal matters together with those pertaining to the placing under 
house arrest with electronic surveillance found in the Bill initially tabled. The argument that this section 
was enacted in unconstitutional proceedings must thus be dismissed. 
(2011-635 DC August 4th 2011 para.5 p. 407) 

Section 30 of the Act amending certain provisions of Act n° 2009-879 of July 21st 2009 reforming 
hospitals and concerning patients, health and territories provides for an experimentation of a patient’s 
medical file containing all personal data of a patient on a portable digital device and designed to allow for 
enhanced health care co-ordination. It has a connection with the initial Private Member’s’ Bill, in 
particular with clause 12 thereof, which has become section 29 of the statute and which deems that the 
consent of persons involved has been given for the transfer of personal medical data already collected by 
healthcare establishments to providers of hosting services. 
(2011-640 DC August 4th 2011 para.8 p. 422) 

The Bill pertaining to the allocation of litigation and the simplification of certain court proceedings 
comprised 27 clauses when tabled on the Bureau of the Senate, the first House before which it was 
tabled. The provisions of Chapters I, III, IV and VII thereof pertain to the organisation and specialisation 
of certain courts. Those of Chapter V concern the transfer and distribution of jurisdiction between courts. 
Those of Chapters II, VI and VIII amend various court procedures. Chapter IX proceeds “in military 
matters” to make various changes in court jurisdiction and procedures and gives clarifications of certain 
penalties. Chapter X firstly empowers the Government to update by Ordinance statutory provisions 
pertaining to the criminal and disciplinary law of the Merchant Navy in particular those relating to 
Maritime Commercial Courts and secondly determines the conditions for the coming into force of the 
statute.  
Articles 38 and 46 were tabled before the National Assembly at first reading. They contain various 



provisions pertaining to the organisation and jurisdiction of financial courts and to the procedures 
applicable before the same. They are therefore connected with the initial Bill. 
(2011-641 DC December 8th 2011 paras 3 & 4 p. 576) 

No direct or other connection 

The Bill pertaining to the allocation of litigation and the simplification of certain court proceedings 
comprised 27 clauses when tabled on the Bureau of the Senate, the first House before which it was 
tabled. The provisions of Chapters I, III, IV and VII thereof pertain to the organisation and specialisation 
of certain courts. Those of Chapter V concern the transfer and distribution of jurisdiction between courts. 
Those of Chapters II, VI and VIII amend various court procedures. Chapter IX proceeds “in military 
matters” to make various changes in court jurisdiction and procedures and gives clarifications of certain 
penalties. Chapter X firstly empowers the Government to update by Ordinance statutory provisions 
pertaining to the criminal and disciplinary law of the Merchant Navy in particular those relating to 
Maritime Commercial Courts and secondly determines the conditions for the coming into force of the 
statute.  
Section 17 of the statute referred for review deletes the reference to a provisional birth certificate in the 
case of anonymous births.  Section 18 relaxes the rules governing the determination of the relevant 
Town Hall for solemnising a marriage. Section 37 requires grounds to be given for the refusal to accede 
to an application for registration as Court appointed expert witness on a list of a Court of Appeal or the 
national list. Section 54 exempts certain companies from the duty to keep consolidated accounts. Section 
57 deals with the powers and duties of certain Customs & Excise and Tax agents. Section 71 empowers  
the Government to redraft the Consumer Code by Ordinances. These provisions inserted on first reading 
are devoid of any connection with the provisions of the initial Bill.  
(2011-641 DC December 8th 2011 paras 20 to 25 p. 576) 

No indirect connection 

Section 187 of the Act to simplify and improve the quality of law amends the wording of Article L 133-6 
of the Code of Administrative Justice. Under this section the second class Auditeurs of the Conseil d’Etat 
“shall be appointed from among former students of the Ecole Nationale d’Administration, in accordance 
with the provisions of the Decree pertaining to the conditions of entry and the system of teaching of this 
institution”. Section 190 of the statute referred for review, tabled in the Senate at first reading, validates 
re-rankings under the renewal of the national collective agreement of October 31st 1951 as modified a 
further agreement n° 2002-02  
of March 25th 2002, concerning non-profit making private establishments of hospitalisation, health care, 
treatment and custody. These provisions, inserted into the Private Members’ Bill by an amendment tabled 
at first reading, are devoid of any connection, albeit indirect, with those found in the Private Members’ 
Bill to simplify and improve the quality of law. They were enacted in proceedings contrary to Article 45 
of the Constitution.  
(2011-629 DC May 12th 2011 paras 15 to 18 & 24 p. 228) 

For the first time the Constitutional Council invalidates ‘cavaliers’  (provisions foreign to the field of 
Institutional Acts).   Sections 49 to 52 of the Institutional Act pertaining to the operation of the 
institutions of French Polynesia amend sections 134,138-1, 158-1, 177-1 and 177-2 of Institutional Act 
n° 99-209 of March 19th as amended pertaining to New Caledonia They were inserted at first reading 
before the National Assembly. These provisions are devoid of any connection, albeit indirect, with those 
found in the Institutional Bill initially tabled. Hence they were enacted in proceedings which are 
unconstitutional. 
(2011-637 DC July 28th 2011 paras 21 & 22 p. 385) 

The parties making the referral for review challenge the inclusion in the Act amending certain provisions 
of Act n° 2009-879 of July 21st 2009 reforming hospitals and concerning patients, health and territories of 
the provisions of sections 14,54,56,57 and 58. Section 14 inserted into the Public Health Code rules 
governing the profession of dental assistant.  Section 54 firstly left it to those vested with the power to 
make regulations to determine the rules governing the agreements entered into by health professionals, 
healthcare establishments and healthcare services with a mutual healthcare fund,  a company governed 
by the Insurance Code, a care institution, a provident institution or their network manager and secondly, 
as an experiment and a departure from the normal rules of mutual health funds, offered the same the 
possibility of differentiating between the level of services supplied to their members when the latter have 
recourse to a health professional, healthcare establishment or service belonging to a healthcare network 
with which they have entered into an agreement. Section 56 firstly introduced a system of mutualisation 
of risks incurred by certain healthcare professionals in private practice in matters of professional liability 
and secondly adapted the conditions governing compensation for victims of bodily injury.  Section 57 



set up a system for detecting hearing problems in new-born babies . Section 58 provided for the merger 
of the Regional Health and Pension Funds of Alsace-Moselle. These provisions are devoid of any 
connection, albeit indirect, with the initial Private Members’ Bill. 
(2011-640 DC August 4th 2011, paras 9 to 14 p. 422) 

The Constitutional Council, asked to rule on the statute amending certain provisions of Act n° 2009-879 
of July 21st 2009 reforming hospitals and concerning patients, health and territories, reviewed proprio 
motu certain provisions devoid of any connection, albeit indirect, with the initial Private Members’ Bill. 
These provisions are as follows : section 16 pertained to the powers of the Court of Auditors and 
Regional Audit Courts to certify the accounts of public health establishments; section 18 allowed the 
Director of the Health Insurance Fund to be represented at meetings of the Hospital Supervision Council; 
section 19 concerned the appointment of Hospital Directors; section 23 provided for experiments as 
regards the annualisation of working time of hospital practitioners working part-time in overseas 
Territorial Communities and contained various measures concerning the National Centre for the 
Management of Directors of the hospital civil service; section 24 allowed the presentation of generic 
medicines in pharmaceutical forms similar to those of the originator medicine; section 27 laid down the 
conditions governing the use of the title of nutritionist; section 39 concerned the bearing by the State of 
the transport costs of children staying in socio-medical centres and medico-psychopedagogical centres; 
sections 41 and 42 specified the skill and competence required of midwives and nurses;  section 43 
concerned regroupings of retail pharmacists and the constitution of holding companies  of pharmacists 
and medical biologists; section 45 set out the system of authorisations for pharmaceutical drug 
preparation; section 47 (1° to 4°, 11°, 17° and 18° of paragraph I, 1° of paragraph II and paragraph V) 
broadened the scope of decisions of the Director General of the Agency for Food, Environmental and 
Occupational Health Safety, amended the investigation procedure in matters of lead poisoning, gave 
powers of budgetary control to the National Council of Physiotherapists, coordinated terminology 
relating to the administrative organisation of health care establishments, specified the real estate system 
of public health care establishments, the penalties imposed in the event of monitoring of social welfare 
and medico-social centres being impeded and the responsibilities of regional and Inter-Regional Councils 
of the medical professions; sections 48 to 53 concerned the system of medical biology; section 55 dealt 
with the composition of the High Council of Mutual Health Funds; section 59 laid down the conditions 
for entry on the national list of experts in medical accidents; section 60 (2°,3° and 4°) specified 
authorisations procedures for the profession of midwife, rectified the composition of the National 
Council of Pharmacists and modified the composition of first instance and appellate disciplinary bodies 
of  chiropodists and podologists; section 63 dealth with the composition of the Board of Directors of the 
National Social Fund of self-employed persons; section 64 (3°) ratified Ordinance n° 2010-18 of January 
7th 2010 setting up the Agency for Food, Environmental and Occupational Health Safety, 
(2011-640 DC August 4th 2011 paras 15 to 32 p. 422) 

The appraisal, on the basis of the second phrase of paragraph 1 of Article 45 of the Constitution, of the 
connection existing between a provision which ratifies an Ordinance passed at first reading and the initial 
provisions of the Government Bill or Private Member’s Bill implies comparing the contents of the 
ratified Ordinance with the contents of said Bill. 
(2011-640 DC, August 4th 2011 paras 26 & 31 p. 422) 

Admissibility after first reading 

According to the parties making the referral for review, when enacting the provisions of section 88 of the 
Social Security Financing Act for 2012 after the meeting of the Joint Committee, Parliament failed to 
comply with the provisions of Article 45 of the Constitution. In view of the changes in the initial 
economic forecasts associated with the Financing Bill, presented by the Government during 
Parliamentary debate, the provisions of Article 88 are designed to ensure, by the increase in revenue 
which they forecast, the accuracy of the general conditions of the financial balance of the mandatory 
basic social security regimes as determined in the initial financing Bill. They are thus designed to ensure 
compliance with the Constitution. The argument that they were enacted in proceedings which were 
unconstitutional must be dismissed. 
(2011-642 DC December 15th 2011 paras 2 to 4 p. 588) 

No connection 

The economy of Article 45 of the Constitution and in particular the first paragraph thereof whereby 
“Every  Government or Private Members’ Bill shall be considered successively in the two Houses of 
Parliament with a view to the passing of an identical text” provides that additions to or modification of 
amendments tabled by Members of Parliament or the Government after the first reading of a Bill must 
have a direct connection with a provision under debate. However amendments designed to ensure 
compliance with the Constitution, coordination with provisions under debate or to rectify any material 



error are not subject to such a requirement. 
In the case in hand the amendments were introduced at second reading before the National Assembly. 
These additions were not, at this stage of proceedings, directly connected with a provision still under 
debate. Neither were they designed to ensure compliance with the Constitution, co-ordination with 
provisions under debate or to rectify any material error. They were thus enacted in proceedings which 
were unconstitutional. Invalidation. 
(2011-625 DC March 10th 2011, paras 81 & 82 p. 122) 

The amendments from which originate 7° of paragraph I of section 55 of the Act to simplify and improve 
the quality of law, paragraphs III and IV of section 62 thereof, 5° of section 65 and paragraph I of section 
127 were tabled at second reading before the National Assembly or the Senate. These additions were not, 
at this stage of proceedings, directly connected with a provision still under debate. Neither were they 
designed to ensure compliance with the Constitution, co-ordination with provisions under debate or to 
rectify any material error.  
7° of paragraph I of section 55 of the Act to simplify and improve the quality of law, paragraphs III and 
IV of section 62 thereof, 5° of section 65 and paragraph I of section 127 were thus enacted in proceedings 
which were unconstitutional. 
(2011-629 DC May 12th 2011 paras 7 to 10, 25 to 28 p. 228) 

Various  provisions of the Act amending certain provisions of Act n° 2009-879 of July 21st 2009 
reforming hospitals and concerning patients, health and territories, passed after first reading, were not 
directly connected with a provision still under debate. They were : paragraphs III to V of section 4 of the 
statute which specified the conditions for entrusting public service missions to healthcare establishments; 
section 44 which allowed the entering into of inter-professional agreements between retail pharmacists 
and one or more health care professions and the National Union of Health Insurance Funds and 
representative organisations having signed the national agreements of each of these professions; section 
47 (3° and 4° of paragraph II, paragraphs III and VI) which provided for coordination measures 
necessitated by the transfer from the Prefect of the Département to the Prefect of the Region powers to 
fix tariffs for accommodation and social rehabilitation centres and which made it possible for veterinary 
surgeons to accede to specialist training in medical biology. 
(2011-640 DC August 5th 2011, paras 33 to 35 p. 422)  

Paragraph III of section 68 of the fourth Supplementary Finance Act for 2011 which amends Articles 
302D bis of the General Tax Code, extends the scope of exemption from excise duties on alcohol used 
for medical or pharmaceutical purposes by providing for an additional exemption for an annual quota of 
pure alcohol acquired by retail pharmacists. It provides for a retrospective application of the benefit of 
this new exemption. Paragraph IV of the same section introduces an increase in taxes on tobacco 
intended to compensate for the loss of revenue for social security bodies due to this new exemption. The 
amendment from which originate the abovementioned provisions was tabled on a new reading before the 
National Assembly. These additions were not, at this stage of proceedings, directly connected with a 
provision still under debate. Neither were they designed to ensure compliance with the Constitution, 
co-ordination with provisions under debate or to rectify any material error. Invalidation 
(2011-645 DC December 28th 2011 paras 14 & 15 p. 611) 

Voting 

Exercising of the right to vote in person :Article 27 of the Constitution 

Counting votes and proxy votes 

According to the parties making the referral, two amendments rewording the final paragraph of section 
13 of the Act reforming representation before Courts of Appeal were rejected at second reading in the 
Senate, contrary to Article 27 of the Constitution, since the vote did not take into account the true opinion 
of certain voters. For the application of these provisions, the fact that, in public voting, the number of 
votes favorable to the adopting of a text is greater than the number of Senators actually present in such a 
manner that it can be deduced that the proxy votes cast, both as regards their number and the 
justifications produced, exceeded the limits provided for by Article 27 of the Constitution, will only 
render the proceedings in which this text was adopted void if it is proved that firstly one or more Senators 
were recorded as having cast a vote contrary to their opinion  and secondly if without taking into account 
the vote(s) in question the requisite majority could not have been attained. In the case in hand, the result 
of the public voting on these two amendments of which the rejection is challenged, as published in the 
Journal officiel of Senate proceedings, confirms the result proclaimed by the President of the Senate on 
the floor of the House.  



The argument based on the unconstitutionality of the proceedings at second reading before the Senate is 
unsupported by the facts. 
(2010-624 DC January 20th 2011 paras 7 to 10 p. 66) 

Successive readings and promulgation 

Joint Committee 

The parties making the referral contend that the passing, during the consideration by the National 
Assembly of a text drawn up by the Joint Committee, of an amendment intended to ensure the 
constitutionality of a clause in a Government Bill, notwithstanding the preliminary rejection motion 
based principally on the unconstitutionality of the Bill, of an amendment intended to ensure compliance 
with the Constitution does not run counter to constitutional requirements in matters of parliamentary 
proceedings. 
(2011-631 DC June 9th 2011, paras 8 & 9 p. 252) 

Amendments passed after failure at the Committee stage 

And 

Finance Acts and Social Security Financing Acts and urgency 

According to the parties making the referral for review, when enacting the provisions of section 88 of the 
Social Security Financing Act for 2012 after the meeting of the Joint Committee, Parliament failed to 
comply with the provisions of Article 45 of the Constitution. In view of the changes in the initial 
economic forecasts associated with the Financing Bill presented by the Government during Parliamentary 
debate, the provisions of Article 88 are designed to ensure, by the increase in revenue which they 
forecast, the accuracy of the general conditions of the financial balance of the mandatory basic social 
security regimes as determined in the initial financing Bill. They are thus designed to ensure compliance 
with the Constitution. The argument that they were enacted in proceedings which were unconstitutional 
must be dismissed. 
(2011-642 DC December 15th 2011 paras 2 & 5 p. 588) 

Specific proceedings 

Proceedings subjected to a timeframe 

According to the Members of the National Assembly making the referral for review, the fixing of a 
timeframe of thirty hours for debate at first reading in the National Assembly on the Immigration Bill and 
the lack of any additional time determined on the basis of Article 49 of the Rules of procedure of the 
National Assembly resulted, in view of the many amendments made at the committee stage and the 
number of amendments tabled during proceedings, in failure to comply with the requirements of clarity 
and accuracy of Parliamentary debate. Firstly, in the case in hand, fixing an initial timetable of thirty 
hours for debate was not patently disproportionate as regards the requirements of clarity and accuracy of 
Parliamentary debate. Secondly, under Article 49 of the Rules of procedure of the National Assembly, it 
is incumbent upon the Conference of Presidents to decide whether to grant additional speaking time. The 
record of Parliamentary debate shows that in the absence of any request for additional speaking time 
made during the meeting of said Conference, especially convened for this purpose, the latter was not 
under any duty to grant such additional speaking time. 
(2011-631 DC June 9th 2011, paras 5 to 7 p. 252) 

Quality of statute law 

Principle of clarity and accuracy of Parliamentary debate 

According to the parties making the referral for review, two amendments completing section 13 of the 



Bill reforming representation before Courts of Appeal were withdrawn by their proposers at second 
reading in the National Assembly on the basis of an ‘inaccurate’ argument of the Government and the 
rapporteur of the Committee to which this amendment was referred for consideration on the merits, such 
as to constitute failure to comply with the requirement of clarity and accuracy of Parliamentary debate. It 
is not incumbent upon  
the Constitutional Council to review the grounds for the decision taken by the proposer of an amendment 
to withdraw said amendment. Dismissal. 
(2010-624 DC January 20th 2011 paras 3 to 6 p. 66) 

There is no constitutional requirement that the provisions of a Government Bill or a Private Members’ 
Bill have the same purpose. The proceedings whereby a statute is enacted have no adverse effect on the 
clarity and accuracy of Parliamentary debate. 
(2011-629 DC May 12th 2011, para.6 p. 228) 

According to the Members of the National Assembly making the referral for review, the fixing of a 
timeframe of thirty hours for debate at first reading in the National Assembly on the Immigration Bill and 
the lack of any additional time determined on the basis of Article 49 of the Rules of procedure of the 
National Assembly resulted, in view of the many amendments made at the committee stage and the 
number of amendments tabled during proceedings, in failure to comply with the requirements of clarity 
and accuracy of Parliamentary debate. Firstly, in the case in hand, fixing an initial timetable of thirty 
hours for debate was not patently disproportionate as regards the requirements of clarity and accuracy of 
Parliamentary debate.  
(2011-631 DC June 9th 2011, paras 5 & 6 p. 252) 

The parties making the referral contend that the passing, during the consideration by the National 
Assembly of a text drawn up by the Joint Committee, of an amendment intended to ensure the 
constitutionality of a clause in a Government Bill, notwithstanding the preliminary rejection motion 
based principally on the unconstitutionality of the Bill, of an amendment intended to ensure compliance 
with the Constitution does not run counter to constitutional requirements in matters of parliamentary 
proceedings. 
(2011-631 DC June 9th 2011, paras 8 & 9 p. 252) 

Objective of accessibility and intelligibility of statute law  
(see also above Principle of clarity of Statue law) 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution, in particular 
by Article 34 thereof. The exercising of these powers to the full, together with the objective of 
constitutional status of intelligibility and accessibility of the law, which derives from Articles 4,5,6 and 
16 of the Declaration of 1789 require it to enact provisions which are sufficiently precise and 
unambiguous. 
There is no constitutional requirement that the provisions of a Government Bill or a Private Members’ 
Bill have the same purpose. The complexity of the statute and the plethora of its provisions are not such 
as per se to adversely affect the objective of constitutional status that statute law be accessible and 
intelligible. None of the provisions of the statute fails per se to comply with this objective. 
(2011-629 DC May 12th 2011 paras 5 & 6 p. 228) 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution, in particular 
by Article 34 thereof. The exercising of these powers to the full, together with the objective of 
constitutional status of intelligibility and accessibility of the law, which derives from Articles 4,5,6 and 
16 of the Declaration of 1789 require it to enact provisions which are sufficiently precise and 
unambiguous. It must protect those coming under the jurisdiction of the law from interpretations contrary 
to the Constitution or from the risk of arbitrariness without leaving it to administrative or judicial 
authorities to determine the rules which the Constitution requires be laid down by statute law. 
The provisions of paragraph 2 of Article 21-24 of the Civil Code merely leave it to a Decree issued after 
consultation of the Conseil d’Etat  to approve a Charter solely designed to “reiterate the essential 
principles, values and symbols of the French Republic”. They are neither obscure nor ambiguous. 
(2011-631 DC June 9th 2011 paras 13 & 14 p. 252) 

Sections 26,40 and 70 of the Act pertaining to immigration, integration and nationality amend the Code 
on the entry and sojourning of foreign Nationals and the right of asylum( 11° of Articles L 313-11, 
L.511-4, L.521-3 and L 532-4) to amend  the conditions in which a seriously ill foreign Bational may, 
exceptionally, be given the right to remain on French territory, they replace the impossibility for said 
National to “effectively benefit from suitable treatment in his home country” by that of the “lack” of such 
suitable treatment in the home country of said foreign National. They reserve the case of an “exceptional 
humanitarian circumstance appraised by the Director general of the Regional Health Agency” According 



to the parties making the referral for review, the lack of precision of the procedure entrusting the 
appraisal of said situation to the administrative authority will lead to a breach of medical confidentiality 
such as to infringe the right to privacy. 
When reserving the case of an exceptional humanitarian circumstance, Parliament wished the taking into 
account of individual situations which, notwithstanding the existence of suitable treatment in the home 
country or the country to which said person is sent, justify allowing said person to remain on French 
territory. In order to do this it entrusted the appraisal of this individual situation to the administrative 
authority having the benefit of informed advice from the Director General of the Regional Health 
Authority, who has in turn had the benefit of an informed medical opinion. Only the person involved may 
transmit to the administrative authority the information concerning his state of health put forward in 
support of his application. 
Dismissal of arguments raised. 
 (2011-631 DC, June 9th 2011 paras 34 to 36, p. 252) 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution, in particular 
by Article 34 thereof. The exercising of these powers to the full, together with the objective of 
constitutional status of intelligibility and accessibility of the law, which derives from Articles 4,5,6 and 
16 of the Declaration of 1789 require it to enact provisions which are sufficiently precise and 
unambiguous. 
With regard to buildings and parts of new buildings, section 19 of the Act designed to improve the 
operation of Departmental Houses for the Disabled and containing various provisions concerning 
disability policy referred for review does not empower those vested with the power to make regulations, 
as it does in section 20, to lay down requirements as to accessibility with which such buildings would be 
expected to comply.  Under the provisions of said section 19, the scope of which is not clarified by 
Parliamentary debate, Parliament has entrusted those vested with the power to make regulations with the 
task of “laying down the conditions in which replacement measures may be taken in order to comply with 
requirements as to accessibility” provided for in Article L 111-7 of the Building and Housing Code. 
When enacting such provisions, which do not comply with the objective of constitutional status of 
intelligibility and accessibility of the law, Parliament has not defined in precise terms the purpose of the 
rules to be laid down by those vested with the power to make regulations to ensure the accessibility of 
buildings and parts of buildings. It has thus failed to exercise its powers to the full. Invalidation . 
(2011-639 DC July 28th 2011, paras 7 & 10, p. 398) 

It is incumbent upon Parliament to exercise fully the powers vested in it by the Constitution, in particular 
by Article 34 thereof. The exercising of these powers to the full, together with the objective of 
constitutional status of intelligibility and accessibility of the law, which derives from Articles 4,5,6 and 
16 of the Declaration of 1789 require it to enact provisions which are sufficiently precise and 
unambiguous. 
(2011-644 DC December 28th 2011 para. 16 p. 605) 

Section 19 of the Finance Act for 2012 inserts into the General Tax Code Article 978 bis. This Article 
levies a tax on the first transaction of contribution, assignment or exchange of shares of a company 
holding the authorisation of editor of audiovisual communication services when this transaction 
contributes to transfering the control of said company. This tax, equal to 5% of the value of shares 
exchanged is paid by the assignor. Under paragraph 4 of Article 978 bis, the date of accrual for payment 
of this tax “ shall be the date of the decision of the Higher Audiovisual Council which approves, in 
accordance with section 42-3 of Act n° 86-1067 of September 30th 1986, the transfer of the control of the 
company holding said authorisation following the contribution, assignment or exchange of shares. 
Section 42-3 of the Act of September 30th 1986 pertaining to the freedom of communication does not 
require the approval of the Higher Audiovisual Council prior to the transfer of the control of a company 
holding such an  authorisation following the contribution, assignment or exchange of shares. When 
defining the date of accrual for the payment of said tax by reference to such a decision of approval, 
Parliament failed to exercise its powers to the full and failed to comply with the objective of 
intelligibility and accessibility of statute law. Hence section 19 must he held to be unconstitutional. 
(2011-644 DC December 28th 2011, paras 15 & 17 p. 605)  

Section 13 inserts into the General Tax Code Article 278-0 bis which amends Articles 278 bis to 279 bis, 
281 quater, 297, 298 bis, 298 quater and 298 octies thereof together with Article L 334-1 of the Cinema 
and Animated Image Code. It increases the reduced VAT rate from 5.5% to 7% in particular for 
“takeaway sales or delivery of foodstuffs prepared for immediate consumption”. However it maintains a 
rate of 5.5% for the purchase, importing, inter EC acquisition, sale, delivery, commission, brokering or 
manufacture of in particular “water and non- alcoholic beverages together with products intended for 
human consumption”. According to the parties making the referral for review Parliament, when referring 
to products prepared “for immediate consumption” failed to comply with the constitutional objective that 
statute law be intelligible and accessible.  When creating the new category of “takeaway sales or 



delivery of foodstuffs prepared for immediate consumption” distinct from other products intended for 
human consumption Parliament wished to subject the former to the same rate of taxation as that 
applicable to products sold for consumption on the spot referred to in m of Article 279 of the 
abovementioned Code and more generally speaking to all restaurant services. When referring to products 
intended for “immediate consumption” it intended to refer to products of which the nature, packaging and 
presentation are designed to have purchasers consume them as soon as they have been purchased. 
Validation 
(2011-645 DC December 28th 2011 paras 5 to 7, 9 & 10). 

POWERS OF REVIEW AND ASSESSMENT 

Other review and information procedures 

Monitoring the activities of the European Union 

Application of Articles 88-6 and 88-7 of the Constitution 

The sole Article of the Resolution amending the Rules of procedure of the Senate referred for review by 
the Constitutional Council completes Chapter XI bis of the Rules by three further Articles. In order to 
implement the provisions of Article 88-6 of the Constitution, the first Article lays down an identical 
procedure for adopting, within a maximum of eight weeks, in the form of a Resolution, a reasoned 
opinion and decisions to bring proceedings before the Court of Justice of the European Union with 
respect to the principle of subsidiarity. The second Article inserts into the Rules of procedure the right 
conferred on sixty Senators, by the final paragraph of Article 88-6 of the Constitution, to bring 
proceedings against a European statute for failure to show due regard for the principle of subsidiarity. 
The third Article lays down the conditions for adopting a motion objecting to the amending of the rules 
for enacting European Union Acts in the two hypotheses of a simplified amendment of the Treaties of the 
European Union and the civil judicial co-operation in the European Union provided for by Article 88-7 of 
the Constitution. These provisions do not run counter to Article 48, nor Articles 88-6 and 88-7 nor any 
other constitutional provision. 
(2010-621 DC January 13th 2011, para.5 p. 55) 



CONSTITUTIONAL COUNCIL AND NORMS OF REFERENCE 
 

STATUS OF THE MEMBERS OF THE CONSTITUTIONAL COUNCIL 

Impartiality 

The Constitutional Council was asked, when hearing an application for a priority preliminary ruling on 
the issue of constitutionality, to rule on a petition for recusal of one of its Members under Article 4 of the 
Rules of Procedure as to proceedings before the Constitutional Council on applications for a priority 
preliminary ruling on the issue of constitutionality.  
(2011-143 QPC  June 30th 2011; 2011-142/145 QPC June 30th 2011, p. 308) 

MANNER OF REVIEW 

Section 41 of the Social Security Financing Act is designed to amend the rules pertaining to the 
monitoring powers of the Court of Auditors in matters of collection of social security contributions. To 
this end 2° of paragraph I replaces the three final paragraphs of Article L 243-7 of the Social Security 
Code by a fourth paragraph of which the first phrase provides : “The Court of Auditors has jurisdiction to 
monitor the applications of the provisions of the present Code in matters of social security contributions 
to members of the Government and their staff and to the judicial bodies referred to in the Constitution”. 
Parliamentary debate shows that Parliament intended in particular to refer to the Constitutional Council.  
The Constitutional Council is a constitutional public body. When enacting the provisions referred to 
above Parliament exceeded its powers.  
The words “together with the judicial bodies referred to in the Constitution” found in 2° of paragraph 1 of 
section 41 of the statute referred for review must be held to be unconstitutional. 
(2011-642 DC  December 15th 2011 paras 6 to 8 p. 588) 

SCOPE OF REVIEW OF CONSTITUTIONALITY 

No jurisdiction of the Constitutional Council 

Regulations 

The terms of the internal regulations of the Paris Bar do not affect the conformity with the Constitution of 
the provisions of section 22 of Act n° 71-1130 of December 31st 1971 reforming certain legal and judicial 
professions. 
(2011-179 QPC September 29th 2011 para.6 p. 471) 

Scope of the jurisdiction of the Constitutional Council 

Statutes enacted by Parliament 

Programme and Programming Acts 

Under paragraph 20 of Article 34 of the Constitution “Programming Acts shall determine the objectives 
and of the action of the State”. When approving the appended report on the objectives and measures of 
internal security, section 1 of the Internal Security Guideline and Programming Act implements this 
provision. It is thus not unconstitutional. 
(2011-625 DC March 10th 2011, para.4 p. 122) 



Laws of the land 

When ruling on an application for a priority preliminary ruling concerning a law of the land of New 
Caledonia, the Constitutional Council held that it was not vested with a power similar to that vested in 
the Congress of New Caledonia and it was not incumbent up on it to indicate the manner in which the 
unconstitutionality of Article Lp 311-2 of the Employment Code of New Caledonia should be remedied. 
In order to allow for such a remedy it decided to postpone until January 1st 2013 the date of repeal of this 
Article and held that contracts entered into and decisions taken prior to such a date under provisions held 
to be unconstitutional could not be challenged on the basis of such unconstitutionality. 
(2011-205 QPC December 9th 2011 para.9 p. 584) 

ADMISSIBILITY OF REFERRALS FOR REVIEW  
(Article 61 of the Constitution) 

Conditions governing the manner of referral 

Grounds for review 

Referral for review devoid of grounds : the Constitutional Council refuses to review “ in particular”  the 
provisions of a statute referred for review when the parties making said referral do not raise any argument 
against said statute and no particular grounds for unconstitutionality are shown in Parliamentary debate. 
(2011-630 DC May 26th 2011 para.3 p. 249) 

Insofar as the parties making the referral for review raise no argument against sections 73 to 88 of the Act 
pertaining to immigration, integration and nationality the Constitutional Council finds that there is 
nothing to warrant the Council reviewing said statute proprio motu.  
(2011-631 DC June 9th 2011 para.81 p. 252) 

ARGUMENTS RAISED  
(a priori review of statutes – Article 61 of the Constitution) 

Inoperative arguments or argument unsupported by the facts 

Inoperative arguments (examples) 

Section 1 of the Act reforming representation before Courts of Appeal merges those Attorneys (known as 
avoués) previously enjoying special rights of audience before Courts of Appeal with the normal body of 
Attorneys. Sections 32 and 33 of the statute referred for review put an end to the status of such Attorneys 
(avoués) and consequently strips the same of their status as judicial officer and the right to put forward 
their successor under section 91 of the Finance Act of April 28th 1816.  
The ending of the professional privilege enjoyed by these avoués is not a deprivation of property within 
the meaning of Article 17 of the Declaration of 1789. The arguments based on the infringement of said 
Article, in particular that criticizing the absence of any a priori compensation, are thus to be dismissed as 
being inoperative. 
(2010-624 DC January 20th 2011, paras 15 & 16 p. 66) 

APPLICATION FOR A PRIORITY PRELIMINARY RULING  
ON THE ISSUE OF CONSTITUTIONALITY 

Criteria  for  transmitting or referring an application  
to the Constitutional Council 

Notion of statutory provision and interpretation thereof 



The Cour de cassation referred to the Constitutional Council an application for a priority preliminary 
ruling on the issue of constitutionality concerning Articles 75 and 144 of the Civil Code. The challenged 
provision pertained to the impossibility for same sex couples to marry.  
The Council held that the application concerned the final paragraph of Article 75 of the Civil Code and 
Article 144 thereof.  It held that the challenged provisions were to be regarded as being statutory 
provisions under which, as reiterated by the First Civil Chamber of the Cour de cassation in its decision 
of March 13th 2007, “under the laws of France, marriage is the union of a man and a woman” 
 (2010-92 QPC January 28th 2011, para.3 p. 87) 

When making an application for a priority preliminary ruling on the issue of constitutionality any person 
involved in legal proceedings may challenge the effective scope which an interpretation under an 
unbroken line of precedent  confers on said provision 
(2010-96 QPC February 4th 2011 para.4 p. 102) 

The Constitutional Council reviewed the conformity with the Constitution of Articles 349, 350, 353 and 
357 of the Code of Criminal Procedure in the light of an unbroken line of case law of the Cour de 
cassation concerning said Articles whereby the decisions  handed down by the  Cour d’assises in 
criminal matters do not contain any information concerning the findings of guilt other than the answers 
given ‘beyond a reasonable doubt’ by the jurors and the judges of said court to the questions asked in 
accordance with the holding of the decision for committal before the Cour d’assises and the issues 
debated by the parties. 
(2011-113/115 QPC April 1st 2011 para.6 p. 173) 

Under the case law of the Cour de cassation with respect to 8° of Article L 412-8 of the Social Security 
Code and 2° of Article L 413-2 thereof, solely the provisions of the special social security system of 
seafarers, which do not provide for any recourse against a shipowner in the event of an inexcusable fault 
on the part of the latter, are applicable to all those insured under this system. 
When making an application for a priority preliminary ruling on the issue of constitutionality, any person 
involved in legal proceedings may challenge the effective scope which an interpretation under an 
unbroken line of precedent  confers on the challenged statutory provision. 
(2011-127 QPC May 6th 2011 paras 4 & 5 p. 222) 

The application for a priority preliminary ruling concerns the second phrase of paragraph 2 of Article L. 
238 of the Book of Tax Procedures whereby the possibility for the taxpayer involved to adduce evidence 
to disprove the findings of the tax administration is dependent upon the authorisation of the Tribunal 
correctionnel. This provision stems from the amending, by Decree n° 81-859 of September 15th 1981 of 
Article 1865 of the General Tax Code at the time of the codification of this provision in Article L. 238 of 
the Book of Tax Procedures. It is not a provision of a statutory nature within the meaning of Article 61-1 
of the Constitution. It does therefore not come under the jurisdiction of the Constitutional Council. No 
case for review. 
(2011-152 QPC July 22nd 2011 paras 2 to 4 p. 381) 

To review the provisions of Article 3213-8 of the Public Health Code, the Constitutional Council retained 
the interpretation which the Cour de cassation gave to said Article in its decision to transmit said 
application for a priority preliminary ruling to the Constitutional Council. 
(2011-185 QPC October 21st 2011, para.( p. 516) 

It is not incumbent upon the Constitutional Council to review regulatory measures taken for the 
application of Article 800-2 of the Code of Criminal Procedure 
(2011-190 QPC October 21st 2011 para.8 p. 522) 

The Constitutional Council reviewed an application for a priority preliminary ruling pertaining to 
Articles L 112-1 and L 112-2 of the Roadway Code in the light of an unbroken line of precedent from the 
Conseil d’Etat whereby an alignment plan only awards the Territorial Community the land which it 
delimits in the framework of minor rectifications of the realigned portion of the road or pathway. It does 
not allow any substantial road widening nor a fortiori the opening up of any new roads or paths. Neither 
can it adversely affect real estate to any major extent. The Constitutional Council thus found that the 
alignment does not come under the scope of Article 17 of the Declaration of 1789.  
(2011-201 QPC December 2nd 2011, para.5 p. 563) 

Applicable to litigation or proceedings underway or the grounds for proceedings 

It is not incumbent upon the Constitutional Council, when ruling on an application for a priority 
preliminary ruling on the issue of constitutionality, to call into question the decision whereby the Conseil 
d’Etat or the Cour de cassation has found, pursuant to section 23-5 of the Ordinance of November 7th 
1958, that a provision was or was not applicable to the case in hand or the proceedings or was or was not 
the grounds for the proceedings. 



If, after the referral made to the Constitutional Council, the challenged provisions (Articles 130, 130-1 
and 133 paragraph 4 of the Code of Criminal Procedure) were amended by Act n° 2011-392 of April 14th 
2011, this amendment is not applicable to proceedings prior to this date. It is therefore of no effect on the 
review by the Constitutional Council of the provisions referred. 
Hence it is incumbent upon the Constitutional Council solely to rule on the conformity with 
constitutionally guaranteed rights and freedoms of the challenged provisions of the Code of Criminal 
Procedure as worded prior to the Act of April 14th 2011  
(2011-133 QPC June 24th 2011 paras 5 to 7 p. 296) 

No previous ruling by the Constitutional Council (1° of section 23-2 of the Ordinance of November 
7th 1958) 

The challenged provision was introduced by section 103 of the Act of December 30th 1999 being the 
Finance Act for 2000. As held by the Constitutional Council in the grounds for its decision n° 99-424 DC 
of December 29th 1999, this provision “does not run counter to any principle or rule of constitutional 
status”. It did not however hold it to be conform in the holding of its decision. It is thus incumbent upon 
it to review said provision anew in particular, to see whether since its previous decision a change in 
circumstances has occurred such as to warrant the Constitutional Council examining afresh the argument 
based on failure to comply with Article 8 of the Declaration of the Rights of Man and the Citizen of 
1789. 
(2010-104 QPC March 17th 2011 para.4 p. 145) 

Section 47 of Act n° 81-82 of February 2nd 1981 repealed Articles 71 to 71-3 of the Code of Criminal 
Procedure which allowed the Public Prosecutor to question a person brought before him and place him 
under arrest until his appearance in court, section 51 of the same Act reworded Article 393 of the same 
Code. When so doing they removed the right, recognised by Act n° 75-701 of August 6th 1975, for the 
person brought before the Public Prosecutor for the purpose of being committed for trial before the 
Tribunal correctionnel to request the assistance of an Attorney. 
In paragraph 34 of its decision n° 80-127 of January 20th 1981 the Constitutional Council particularly 
reviewed these provisions. In Article 2 of the holding of this same decision it found them to be 
constitutional. 
However in its decision n° 2010-14/22 QPC of July 30th 2010, the Constitutional Council held Articles 
62, 63, 63-1, 63-4 paragraphs 1 to 6 and Article 77 of the Code of Criminal Procedure to be 
unconstitutional in particular in that they made it possible to question a person remanded in police 
custody for questioning without the effective assistance of an Attorney. This decision constitutes a 
change of circumstances warranting a further review of the challenged provisions 
(2011-125 QPC May 6th 2011 paras 9 to 11 p. 218) 

Procedure applicable before the Constitutional Council 

Joining of five applications for priority preliminary rulings on the issue of constitutionality pertaining to 
the provisions of the Code of Criminal Procedure applicable to remand in police custody for questioning. 
(2011-191/194/195/196/197 QPC November 18th 2011 para.1 p. 544) 

Argument raised proprio motu by the Constitutional Council 

Having been asked to rule on an application for a priority preliminary ruling on the issue of 
constitutionality pertaining to Articles 251-3 and 251-4 of the Code of Judicial Organisation on the 
grounds that, according to the Applicant, the presiding of the Juvenile Court by a Children’s judge who 
has sent the case for trial and the fact that a majority of the Bench is composed of lay assessors fail to 
comply with Article 66 of the Constitution, the Constitutional Council raised proprio motu the argument 
that allowing the Children’s judge who sent the case for trial to preside said court adversely affects the 
principle of the impartiality of the courts of law. It invalidated Article L 251-3 of the Code of Judicial 
Organisation on the basis of said argument. 
(2011-147 QPC July 8th 2011 para.3 p. 343) 

Asked to rule on an application for a priority preliminary ruling on the issue of constitutionality  
whereby the Applicant contends that Article 186 of the Code of Criminal Procedure fails to show due 
regard for the principle of the right to effective redress before a court, the Constitutional Council proprio 
motu raised the argument that said Article adversely affected the balance of the rights of the parties in 



proceedings in that solely the right of appeal of the person placed under a preliminary judicial criminal 
investigation is restricted and exceptional. 
(2011-153 QPC July 13th 2011, para.2 p. 362) 

Determination of the provision referred to the Constitutional Council 

The Constitutional Council agreed to review the statutory provisions referred to it by the Conseil d’Etat 
and applicable to the deliberations of Communes of French Polynesia to  
the extent that they are made applicable by an order of the Mayor pursuant to another statutory provision. 
It held the latter to be unconstitutional. 
(2010-107 QPC, March 17th 2011 paras 5 & 6 p. 151) 

Asked to rule on an application for a priority preliminary ruling on the issue of constitutionality 
transmitted by the Cour de cassation and pertaining to the whole of Article 175 of the Code of Criminal 
Procedure, the Constitutional Council found that said application pertained to the second phrase of 
paragraph 2 of said Article. 
(2011-160 QPC September 9th 2011, para.3 p. 438) 

Asked to rule on an application for a priority preliminary ruling on the issue of constitutionality with 
respect to section 93-3 of the Act of July 29th 1982 on audio-visual communication, the Constitutional 
Council reviewed this section in the interpretation given to it by the Criminal Chamber of the Cour de 
cassation in two decisions dated February 16th 2010. 
(2011-164 QPC September 16th 2011 para.5 p. 448) 

Meaning of “constitutionally guaranteed rights and freedoms” 

Article 75-1 of the Constitution does not introduce any constitutionally guaranteed right or freedom. 
Failure to show due regard for the same cannot therefore be raised in support of an application for a 
priority preliminary ruling on the issue of constitutionality. 
(2011-130 QPC May 20th 2011, para.3 p. 242) 

Scope and meaning of a decision 

No case for review 

The application for a priority preliminary ruling concerns the second phrase of paragraph 2 of Article 238 
of the Book of Tax Procedures whereby the possibility for the taxpayer involved to adduce evidence to 
disprove the findings of the tax administration is dependent upon the authorisation of the Tribunal 
correctionnel. This provision stems from the amending, by Decree n° 81-859 of September 15th 1981 of 
Article 1865 of the General Tax Code at the time of the codification of this provision in Article 238 of 
the Book of Tax Procedures. It is not a provision of a statutory nature within the meaning of Article 61-1 
of the Constitution. It does therefore not come under the jurisdiction of the Constitutional Council. No 
case for review. 
(2011-152 QPC July 22nd 2011 paras 2 to 4 p. 381) 

REVIEW OF CONSTITUTIONALITY 

Extent of review 

Acknowledged limits to the discretionary power of Parliament 

Means chosen by statute law patently inappropriate for attaining the purpose sought 

The Constitutional Council is not vested with any general power of appraisal and decision-making 
similar to that enjoyed by Parliament. It is not the task of the Council to seek whether the objectives 



which Parliament sought to achieve could have been achieved in a different manner once the manner 
retained by the statute is not patently inappropriate for the purpose sought to be achieved. When 
introducing a device permitting the blocking of electronic addresses giving access to certain internet sites 
showing pornographic pictures of minors, Parliament did not commit any patent error of appraisal. 
(2011-625 DC March 10th 2011 para.7 p. 122) 

Thoroughness of review 

Restricted review 

Review of patent error 

The Constitutional Council carried out a restricted review when it reconciled freedom of enterprise with 
other constitutional requirements.  
(2011-139 QPC, June 24th 2011 para.8 p. 300) 

Restricted review deriving from constitutional norms of reference 

Paragraph 2 of Article 310-3 of the Civil Code provides that when filiation proceedings are brought 
“filiation can be proved and challenged by any means whatsoever, subject to the proceedings being 
admissible”. However the provisions of the final phrase of paragraph 5 of Article 16-11 of the Civil Code 
do not make it possible, when proceedings are brought either to establish or contest filiation or to obtain 
or suppress child support payments, to have recourse to identification by genetic markers of a deceased 
person, unless said person expressly agreed during his lifetime to the taking of such measures of 
investigation. Except for such cases, parties to proceedings may not have recourse to genetic searches on 
the corpse of a deceased person with whom a biological connection is claimed or challenged. 
When providing that deceased persons are presumed not to have consented to identification by genetic 
markers Parliament intended to prevent exhumations in order to ensure due respect for the dead. It is not 
incumbent upon the Constitutional Council to substitute its appraisal for that of Parliament as to the 
taking into account in this matter of the respect due to the human body. Hence the arguments based on 
failure to show due regard for the right to privacy and the right to lead a normal family life must be 
dismissed. 
(2011-173 QPC September 30th 2011, paras 5 & 6 p. 481) 

SCOPE AND MEANING OF A DECISION 

Whether provisions found to be unconstitutional are severable or not 

Inseverability of unconstitutional provisions from all or part of the rest of the statute 

Inseverability within a single section (examples) 

Total invalidation 

Section 32 of the statute referred for review (Internal Security Guideline and Programming Act ) inserts 
sections 33-13 to 33-16 in Act n° 83-629 of July 12th 1983 regulating private security activities.  Section 
33-13 which delimits the scope of activities coming under the system laid down by these sections, is 
invalidated insofar as it defines the scope in too imprecise a manner with respect to the penalties imposed 
for non-compliance with this system. The other sections 33-14 and 33-16 are inseverable. Invalidation of 
all section 32 of the statute referred for review. 
(2010-625 DC March 10th 2011 para.76 p. 122) 

Scope of decisions in time 

In the framework of an a priori review (Article 61) 



Postponement of a decision of unconstitutionality 

In its decision n° 2011-147 QPC of July 8th 2011 the Constitutional Council held that the principle of the 
impartiality of courts of law precludes the Children’s judge who has carried out preliminary 
investigations to establish the truth and committed the minor for trial before a Juvenile court from 
presiding the hearing of said trial court which is duly empowered to impose punishments. It postponed 
until January 1st 2013 the date of repeal of this measure. On the same grounds the date of the finding of 
unconstitutionality of paragraph 2 of Article 24-1 of the Ordinance of February 2nd 1945 which provides 
that the Tribunal correctionnel for minors be presided by a Children’s judge should also be postponed to 
January 1st 2013. 
(2011-635 DC August 4th 2011 para.53 p. 407) 

In the framework of an posteriori review 

Principle 

Although if in principle a finding of unconstitutionality must inure to the benefit of the party making the 
application for a priority preliminary ruling on the issue of constitutionality, and the provision held to be 
unconstitutional  cannot be applied in proceedings underway on  
the date of the publication of the decision of the Constitutional Council, the provisions of Article 62 of 
the Constitution reserve for the Council the power to fix the date for repeal and postpone the effects of its 
decision together with that of providing for the calling into question of the effects produced by the 
challenged provision before the making of the finding of unconstitutionality. 
(2010-108 QPC March 25th 2011 para.5 p. 154; QPC-110 March 25th 2011 para. 8 p. 154; 2011-112 QPC April 1st 
2011 para.8 p. 154) 

Repeal 

Repeal on the date of publication of the decision 

The finding of unconstitutionality of the challenged provision (Article L 2333-3 of the General Code of 
Territorial Communities) takes effect as from the date of publication of the decision. It may be raised in 
proceedings underway at said date when the outcome thereof depends on provisions held to be 
unconstitutional. 
(2010-97 QPC February 4th 2011 para.5 p. 105) 

Finding of unconstitutionality of a validating statute. Repeal as from the date of publication of the 
decision in the Journal officiel of the French Republic.  
(2010-100 QPC February 11th 2011 para.5 p. 114) 

Article L 2224-11-5 of the General Code of Territorial Communities is unconstitutional. The finding of 
unconstitutionality shall take effect as of the publication of this decision. It may be raised in proceedings 
underway at said date when the outcome thereof depends on provisions held to be unconstitutional. 
(2011-146 QPC July 8th 2011 para.6 p. 341) 

The finding of unconstitutionality of the words “Attorneys of” found in the second phrase of Article 175 
of the Code of Criminal Procedure shall take effect as of the publication of the decision. Firstly it shall 
apply to all proceedings in which the case for the prosecution has been submitted by the Public 
Prosecutor after the publication of said decision. Secondly, in proceedings which have not become res 
judicata at this date, it can only be raised by parties not represented by an Attorney upon the closing of 
the preliminary judicial investigation when the Ordinance in question adversely affected the accused. 
(2011-160 QPC September 9th 2011 para.6 p. 438) 

Finding of unconstitutionality of 1° of paragraph I of section 72 of the Land Guidelines Act of December 
30th 1967 allowing Communes to require the assignment to them of land free of charge. The finding of 
unconstitutionality shall take effect as of the publication of this decision. It may be raised in proceedings 
underway at said date when the outcome thereof depends on application of provisions held to be 
unconstitutional. 
(2011-176 QPC October 7th 2011 para.6 p. 492) 

Under the second phrase of paragraph 2 of Article 62 of the Constitution, it is incumbent upon the 
Constitutional Council to determine the conditions and limits in which the effects of a provision found to 
be unconstitutional may be called into question. Although in principle a finding of unconstitutionality 
must inure to the benefit of the party making the application for a priority preliminary ruling on the issue 
of constitutionality, and the provision held to be unconstitutional  cannot be applied in proceedings 
underway on the date of the publication of the decision of the Constitutional Council, the provisions of 
Article 62 of the Constitution reserve for the Council the power to fix for the calling into question of the 



effects produced by the challenged provision before the making of the finding of unconstitutionality. The 
finding of unconstitutionality of the provisions relating to the powers of the Banking Commission to 
impose penalties shall take effect as of the publication of said decision.  It shall apply to all proceedings 
not having been the object of a res judicata decision on said date. 
(2011-200 QPC, December 2nd 2011 para.9 p. 559) 

Under the second phrase of paragraph 2 of Article 62 of the Constitution, it is incumbent upon the 
Constitutional Council to determine the conditions and limits in which the effects of a provision found to 
be unconstitutional may be called into question. Although in principle a finding of unconstitutionality 
must inure to the benefit of the party making the application for a priority preliminary ruling on the issue 
of constitutionality, and the provision held to be unconstitutional  cannot be applied in proceedings 
underway on the date of the publication of the decision of the Constitutional Council, the provisions of 
Article 62 of the Constitution reserve for the Council the power to fix for the calling into question of the 
effects produced by the challenged provision before the making of the finding of unconstitutionality. 
The finding of unconstitutionality of Articles L 337 to L 340 of the Public Health Code pertaining to 
hospital confinement without consent prior to Act n° 90-527 of June 27th 1990 shall take effect as of the 
date of publication hereof. It shall apply to all proceedings not having been the object of a res judicata 
decision on said date. 
(2011-202 QPC December 2nd 2011 paras 15 & 16 p. 567) 

Postponement of repeal 

In order to allow Parliament to remedy the ascertained unconstitutionality of the fifth phrase of paragraph 
5 of Article 28 of the Code of Civil and Military Retirement Pensions, the repeal of the provisions found 
to be unconstitutional shall take effect as of January 1st 2012. In order to preserve the useful effect of the 
decision of repeal for proceedings underway on the date of said decision it is incumbent firstly upon the 
courts involved to stay their ruling until the coming into force of the new statute or, at the latest, until 
January 1st 2012 in proceedings of which the outcome depends on the application of provisions held to be 
unconstitutional and secondly upon Parliament to provide for the application of the new provisions to 
proceedings underway at the date of said decision. 
(2010-83 QPC January 13th 2011 para.7 p. 57) 

The repeal of Article L 43 of the Code of Civil and Military Retirement Pensions will, when putting an 
end to the ascertained unconstitutionality, remove the rights which said provision vests in orphans. The 
Constitutional Council is not vested with any general power of appraisal similar to that enjoyed by 
Parliament. The date of repeal of said Article must therefore be postponed until January 1st 2012 in order 
to allow Parliament to decide what measures must be taken as a result of this finding of 
unconstitutionality.  
(2010-108 QPC March 25th 2011 para.6 p. 154) 

The repeal of Article 618-1 of the Code of Criminal Procedure will, when putting an end to the 
ascertained unconstitutionality, remove the rights which said provision vests in civil claimants in criminal 
proceedings. The Constitutional Council is not vested with any general power of appraisal similar to that 
enjoyed by Parliament. The date of repeal of said Article must therefore be postponed until January 1st 
2012 in order to allow Parliament to decide what measures must be taken as a result of this finding of 
unconstitutionality.  
(2011-112 QPC April 1st 2011 para.9 p. 170) 

The immediate repeal of Articles L 3213-1 and L 3213-4 of the Public Health Code would fail to comply 
with the requirements of the protection of health and the preventing of breaches of public order and 
would entail patently excessive consequences. The date of repeal of said Article must therefore be 
postponed until August 1st 2011 in order to allow Parliament to decide what measures must be taken as a 
result of this finding of unconstitutionality. Measures of hospital confinement taken before this date 
under provisions held to be unconstitutional shall not be challenged on the basis of such 
unconstitutionality. 
(2011-135/140 QPC June 9th 2011 para.16 p. 272) 

In principle a finding of unconstitutionality must inure to the benefit of the party making the application 
for a priority preliminary ruling on the issue of constitutionality. However the immediate repeal of 
Article L 251-3 of the Code of Judicial Organisation would fail to show due regard for the fundamental 
principle recognised by the laws of the Republic in matters of criminal justice applicable to minors and 
would entail patently excessive consequences.  Hence, in order to enable Parliament to put an end to the 
unconstitutional nature of this Article the date of the repeal therefore shall be postponed until January 1st 
2013 
(2011-147 QPC July 8th 2011 para.12 p. 343) 

In principle a finding of unconstitutionality must inure to the benefit of the party making the application 
for a priority preliminary ruling on the issue of constitutionality. However the immediate repeal of 



Article L 321-5-1 of the Forestry Code dealing with the creating of administrative rights of way to ensure 
the continuity of the routes used for fire fighting would entail patently excessive consequences. Hence, in 
order to enable Parliament to put an end to the unconstitutional nature of this Article the date of the 
repeal therefore shall be postponed until January 1st 2013. 
(2011-182 QPC October 14th 2011 para.9 p. 505) 

The immediate repeal of paragraph 2 of Article L 511-2 of the Code of the Environment together with 
that of paragraph III of Article L 512-7, found to be unconstitutional, would entail patently excessive 
consequences. Hence, in order to enable Parliament to put an end to the unconstitutional nature of this 
Article the date of the repeal therefore shall be postponed until January 1st 2013. 
(2011-183/184 QPC October 14th 2011 para.10 p. 508) 

In the case in hand, the repeal of Articles L 3213-8 of the Public Health Code, as worded prior to Act n° 
2011-803 of July 5th 2011, shall apply to all proceedings which have not been the object of a res judicata 
decision on the date of the publication of said decision. 
(2011-185 QPC October 21st 2°11 para.7 p. 516) 

The repeal of Article 800-2 of the Code of Criminal Procedure would, in putting an end to the ascertained 
unconstitutionality, remove the recognised rights of the accused who has been the object of a decision of 
no case to answer or an acquittal.  
The Constitutional Council is not vested with any general power of appraisal similar to that enjoyed by 
Parliament. The date of repeal of said Article must therefore be postponed until January 1st 2013 in order 
to allow Parliament to decide what measures must be taken as a result of this finding of 
unconstitutionality.  
(2011-190 QPC October 21st 2011 para.12 p. 522) 

In order to allow the administrative authority to draw the necessary conclusions from the finding of 
unconstitutionality, the date of said finding should be postponed until December 1st 2011 (first occurrence 
of the postponement of a repeal to allow the administrative authority to draw the necessary conclusions 
from a finding of unconstitutionality. 
(2011-192 QPC November 10th 2011 para.38 p. 528) 

The immediate repeal of Article 389 of the Customs & Excise Code would entail patently excessive 
consequences. Hence the finding of unconstitutionality with respect to this Article shall be applicable as 
from January 1st 2013. 
(2011-203 QOC December 2nd 2011 paras 13 & 14 p. 572) 

The Constitutional Council held that it was not vested with a power similar to that vested in the Congress 
of New Caledonia. It is not incumbent upon it to indicate the manner in which the unconstitutionality of 
Article Lp 311-2 of the Employment Code of New Caledonia should be remedied. In order to allow for 
such a remedy it decided to postpone until January 1st 2013 the date of repeal of this Article and held that 
contracts entered into and decisions taken prior to such a date under provisions held to be 
unconstitutional could not be challenged on the basis of such unconstitutionality. 
(2011-205 QPC December 9th 2011 para.9 p. 584) 

Qualification 

The provisions of paragraphs 1 & 6 of Article L 243-5 of the Social Security Code cannot, without 
failing to comply with the principle of equality before the law, be interpreted as excluding members of 
the liberal professions practising as individuals and not in collective structures from the benefit of the 
automatic waiving of penalties, increases for late payment and the cost of proceedings due to Social 
Security bodies. 
(2010-01 QPC, February 11th 2011, para.5 p. 116) 

Effects produced by the repealed provision 

Maintaining of effects 

In the case in hand, in accordance with Article 62 of the Constitution, the finding of unconstitutionality 
shall take effect as from the publication of this decision. It may be raised in all proceedings underway at 
said date of which the outcome depends on provisions found to be unconstitutional. Furthermore this 
finding of unconstitutionality shall have no effect on decisions taken prior to said date by the Board of 
Directors of Agence France-Presse which had become final on the day of the publication of said 
decision.. 
(2011-128 QPC May 6th 2011 para.6 p. 225) 

Calling into question of effects 



—— Proceedings underway 

The finding of the unconstitutionality of paragraphs 2 & 3 of Article L 134-6 of the Family and Social 
Welfare Code shall take effect as from the publication of this decision. As from said date and without 
prejudice to any subsequent amendments of said Article, the Départemental Social Welfare Committees 
shall sit as constituted under the present finding of unconstitutionality. Secondly, in the case in hand 
provision should be made to limit any decisions handed down prior to this finding being challenged on 
the basis of such unconstitutionality to cases where the challenged decision has not become res judicata 
on the date of the publication of this decision. 
(2010-110 QPC March 25th 2011, para.9 p. 160) 

The repeal of Article 222-31-1 of the Criminal Code shall take effect as from the date of publication of 
the decision of the Constitutional Council. As from such date no conviction shall retain the classification 
of a “incestuous” major offence or crime  provided for by said Article.  
(2011-163 QPC September 16th 2011 para.6, p. 446) 

The repeal of the words “ or, failing that, by common knowledge” found in Article 3213-2 of the Public 
Health Code shall take effect as from the publication of the decision of the Constitutional Council and 
shall apply to all proceedings which have not been the object of a res judicata judgment at such date. 
(2011-174 QPC October 6th 2011 para.13 p. 484) 

For judgments and decisions which have become res judicata 

The repeal of Article 222-31-1 of the Criminal Code shall take effect as from the date of publication of 
the decision of the Constitutional Council. As from such date no conviction shall retain the classification 
of a “incestuous” major offence or crime  provided for by said Article. When a case has become res 
judicata at such date the word ‘incestuous’ shall no longer be entered on the criminal record. 
(2011-163 QPC September 16th 2011 para.6, p. 446) 

Authority of the decisions of the Constitutional Council 

Possible opposing of res judicata 

Referrals concerning norms of reference 

Referrals under Article 61-1 (a posteriori review) 

Articles L 52-12 and L 52-15 of the Electoral Code were inserted into the latter by section 1 of Act n° 
90-55 of January 15th 1990. In paragraphs 2 & 3 of its decision n° 89-271 DC of January 11th 1990, the 
Constitutional Council particularly reviewed this section 1 and held it to be constitutional in paragraph 2 
of said decision.  Since that time Articles L 52-12 and L 52-15 have been amended by sections 9 of Act 
n° 93-122 if January 29th 1993, section 7 of Act n° 95-65 of January 19th 1995, Articles 6 & 8 of 
Ordinance n° 2003-1165 of December 8th 2003 and section 27 of Act n° 2004-193 of February 27th 2004. 
These amendments are not unconstitutional. Hence they do not call into question the finding of 
conformity of  
Articles L 52-12 and L 52-15 in the decision of the Constitutional Council of January 11th 1990. 
(2011-117 QPC April 8th 2011 para.7 p. 186) 

Article L 118-3 of the Electoral Code was inserted into the latter by section 6 of Act n° 90-55 of January 
15th 1990. In paragraphs 4 to 8 of its decision n° 89-271 DC of January 11th 1990, the Constitutional 
Council particularly reviewed this section 6 and held it to be constitutional in paragraph 2 of said 
decision. Section 6 of Act n° 96-300 of April 10th 1996 reworded  
Articles L 118-3.  These rewording gives the judge the possibility of not ruling that the candidate is 
ineligible in particular when the latter has acted in good faith. It is not unconstitutional. Hence it does not 
call into question the finding of conformity of Article L 118-3 with the Constitution as set forth in the 
decision of the Constitutional Council dated January 11th 1990. 
(2011-117 QPC April 8th 2011 para. 8 p. 186) 

Article L 52-11-1 of the Electoral Code was inserted into the latter by section 6 of Act n° 95-65 of 
January 19th 1995. It provides that a partial lump sum refund of campaign expenditure shall not be made 
to candidates who have not complied with the rules of electoral financing provided for by Articles L 
52-11 and L 52-12 or those polling fewer than 5% of votes cast in the first round of voting. This 
provision does not introduce any penalty in the nature of a punishment. As held by the Constitutional 
Council in paragraph 2 of its decision n° 95-363 DC of January 11th 1995, Article L 52-11-1 does not run 



counter to any rule or principle of constitutional status insofar as it does not lead to the enrichment of any 
natural person or legal entity. 
(2011-117 QPC April 8th 2011 para.10 p. 186) 

Articles L 551-1 and L 552-1 of the Code on the entry and sojourning of foreign Nationals and the right 
of asylum originate from section 49 of the Act of November 26th 2003. In paragraphs 47 to 83 of its 
decision n° 2003-484 DC of November 20th 2003 the Constitutional Council particularly reviewed 
section 49 and found it to be constitutional in Article 2 of the holding of said decision.  Since that date 
Articles L 551-1 and L 552-1 have been amended by section 71 of the Act of July 24th 2006 and section 
48 of the Act of November 20th 2007. These amendments are not unconstitutional. Hence they do not call 
into question the finding of conformity of Articles L 551-1 and L 552-1 with the Constitution as set forth 
in the decision of the Constitutional Council dated November 20th 2003. 
(2011-120 QPC April 8th 2011, para.6 p. 194) 

Article L 741-4 of the Code on the entry and sojourning of foreign Nationals and the right of asylum 
originate from section 5 of the Act of December 10th 2003. In paragraphs 28 to 48 of its decision n° 
2003-485 DC of December 4th 2003 the Constitutional Council particularly reviewed section 5 and found 
it to be constitutional. 
(2011-120 QPC April 8th 2011, para.7 p. 194) 

Article L 742-6 of the Code on the entry and sojourning of foreign Nationals and the right of asylum 
originate from section 24 of the Act of August 24th 1993. In paragraphs 82 to 88 of its decision n° 93-325 
DC of August 13th 1993 the Constitutional Council particularly reviewed section 24. Amendments were 
made to these provisions by section 7 of the Act of December 10th 2003. These amendments are not 
unconstitutional. The same holds good for Article L 742-6. 
(2011-120 QPC April 8th 2011, para.8 p. 194) 

Under the combined provisions of paragraph 3 of section 23-2 of the Ordinance of November 7th 1958 
and paragraph 3 of section 23-5 thereof, no application can be made to the Constitutional Council for a 
priority preliminary ruling on the issue of constitutionality involving a provision already held to be 
constitutional in the grounds and holding of a decision of the Constitutional Council except in the case of 
a change of circumstances. 
(2011-142/145 QPC June 30th 2011 para.15 p. 308) 

In paragraphs 10 to 15 of its decision n° 2003-487 DC of December 18th 2003, the Constitutional Council 
particularly reviewed section 4 of the Act of December 18th 2003 and in paragraph 1 of its decision held 
section 4 to be constitutional. If expenditure incurred by a Département as regards the minimum insertion 
income and the active solidarity income has increased more than the funds provided for the minimum 
insertion income before its transfer and those provided for by statute for the creation of the activity 
solidarity income, no change has occurred such as to enable the Constitutional Council to review this 
provision anew. 
(2011-142/145 QPC June 30th 2011 para.17 p. 308) 

In paragraphs 19 to 25 of its decision n° 2003-489 DC of December 29th 2003, the Constitutional Council 
particularly reviewed section 59 of the Act of December 30th 2003. Article 2 of the holding of this 
decision finds section 59 to be constitutional with the qualification that “if the revenue of the 
Département coming from the domestic tax on petroleum products were to diminish, it would be 
incumbent upon the State to maintain a level of resources equivalent to that which it allocated for the 
exercising of such power prior to the transfer thereof”. This qualification has constantly been complied 
with. Hence in the absence of any change of circumstances the Constitutional Council is not required to 
proceed to review this provision anew.  
(2011-142/145 QPC June 30th 2011 para.18 p. 308) 

The Constitutional Council held Article 186 of the Code of Criminal Procedure to be constitutional in the 
grounds and holding of its decision n° 2011-153 QPC of July 13th 2011. Hence in the absence of any 
change of circumstances the Constitutional Council is not required to proceed to review this provision 
anew.  
(2011-168 QPC September 30th 2011 para.8 p. 474) 

Hypothesis where no argument of res judicata 

Provision not already held to be constitutional in the grounds and holding of a decision  
of the Constitutional Council 

The challenged provision was introduced by section 103 of the Act of December 30th 1999 being the 
Finance Act for 2000. As held by the Constitutional Council in the grounds for its decision n° 99-424 DC 
of December 29th 1999, this provision “does not run counter to any principle or rule of constitutional 
status”. It did not however hold it to be conform in the holding of its decision. It is thus incumbent upon 



it to review said provision anew in particular, to see whether since its previous decision a change in 
circumstances has occurred such as to warrant the Constitutional Council examining afresh the argument 
based on failure to comply with Article 8 of the Declaration of the Rights of Man and the Citizen of 
1789. 
(2010-104 QPC March 17th 2011 para.4 p. 145) 

Referral for review devoid of grounds : the Constitutional Council refuses to review “ in particular”  the 
provisions of a statute referred for review when the parties making said referral do not raise any argument 
against said statute and no particular grounds for unconstitutionality are shown in Parliamentary debate. 
Although the conformity with the Constitution of the statute in question appears in the holding of the 
decision, it is not set out in the grounds of the decision and thus does not preclude the admissibility of an 
application for a priority preliminary ruling on the issue of constitutionality. 
(2011-630 DC May 26th 2011 para.3 p. 249) 

Change of circumstances 

Although the Constitutional Council has stated clearly in its decision n° 2005-520 DC of July 22nd 2005 
that the principle of the tailoring of penalties derives from Article 8 of the Declaration of 1789, this 
clarification does not constitute a change of circumstances such as to require the Council to review 
further a provision already reviewed by it prior to its decision of July 22nd 2005 pertaining thereto. 
(2010-104 QPC March 17th 2011 para.4 p. 145) 

Although all persons involved in legal proceedings may challenge the constitutionality of the actual 
scope of the interpretation which an unbroken line of case law has given to a provision, the case law of 
the National Right of Asylum Court has not been submitted to the Conseil d’Etat. It is incumbent upon 
the latter, at the apex of Administrative courts, to ensure that such case law guarantees the right of redress 
reiterated in paragraph 87 of the decision  
no 93-325 DC of the Constitutional Council dated August 13th 1993. In such conditions this case law 
cannot be deemed to be a change of circumstances such as to warrant the calling into question of the 
constitutional nature of the challenged provisions. 
(2011-120 QPC April 8th 2011, para.9 p. 194) 

In its decision n° 2011-113/115 QPC of April 1st 2011 the Constitutional Council noted that Article 359 
of the Code of Criminal Procedure requires that any decision of the Cour d’assises unfavourable to the 
accused must have been reached by at least the absolute majority of jurors. It placed this rule among the 
statutory guarantees surrounding proceedings and deliberation in the Cour d’assises which prevent the 
lack of reasons given in the decisions of this court from being deemed to constitute a failure to comply 
with the requirements deriving from Articles 7, 8 and 9 of the Declaration of 1789. The Act on the 
participation of citizens in the operation of criminal justice and the trial of minors provides for the giving 
of grounds for decisions reached by the Cour d’assises. The argument that the amendment of Article 359 
of the Code of Criminal Procedure fails to show due regard for the abovementioned decision of April 1st 
2011 must be dismissed. 
(2011-635 DC August 4th 2011 para.26 p. 407) 

Scope of previous decisions 

Grounds given by reference to another decision 

Article L 52-11-1 of the Electoral Code was inserted into the latter by section 6 of Act n° 95-65 of 
January 19th 1995. As held by the Constitutional Council  in paragraph 2 of its decision n° 95-363 DC of 
January 11th 1995, Article L 52-11-1 does not run counter to any rule or principle of constitutional status 
insofar as it does not lead to the enrichment of any natural person or legal entity. 
(2011-117 QPC April 8th 2011 para.10 p. 186) 

In  its decision n° 2010-80 QPC of December 17th 2010 pertaining to Article 803-3 of the Code of 
Criminal Procedure, the Constitutional Council held to be constitutional the deprivation of freedom 
necessary to bring a person before a judge after the remand in police custody for questioning and, as the 
case may be, the following day. It results from the foregoing that when making it possible for a person 
remanded in police custody for questioning to be brought before a Prosecutor that same day, Article 
803-2 of the Code of Criminal procedure does not fail to comply with constitutionally guaranteed rights 
and freedoms. 
(2011-125 QPC May 6th 2011 para.8 p. 218) 

On the same grounds as those retained in decision n° 2010-71 QPC of November 26th 2010, the 
provisions of Article L 3213-4 of the Public Health code which allow hospital confinement without the 
consent of the patient to be continued longer than fifteen days without the intervention of a judge of a 
court of law fail to comply with the requirements of Article 66 of the Constitution. 



(2011-135/140 QPC June 9th 2011 para.13 p. 272) 

In its decision n° 2003-484 DC of November 20th 2003, the Constitution Council held to be constitutional 
the provisions  which extend from four to six hours the time during which, after the Freedom and 
Detention Judge has decided to end the measure holding the person involved in the waiting zone, the 
foreign National is held at the disposal of the Judicial authority in order for the Public Prosecutor, in the 
event of his appealing against said decision, to apply to the First President of the Court of Appeal for a 
holding that said appeal is of a suspensive nature 
Sections 16 and 58 of the Act pertaining to immigration, integration and nationality amend respectively 
Articles L 222-5 and L 222-6 of the Code on the entry and sojourning of foreign Nationals and the right 
of asylum to extend from four to six hours said period. In view of their limited effect these sections 
cannot be held to run counter to article 66 of the Constitution. 
(2011-631 DC June 9th 2011 para.33  p. 252) 

On the same grounds as those set forth in paragraph 106 of its decision of December  
29th 2009 pertaining to the extending of the solidarity income to young persons aged under twenty five, 
Articles L 262-24 of the Family and Social Welfare Code is held to conform to Articles 72-2 of the 
Constitution. The Council added that the provision in question did not moreover result in restricting the 
resources of Territorial Communities 
(2011-142/145 QPC June 30th 2011 paras 21 & 22 p. 308) 

The new provisions deriving from Sections 1 and 4 of the Institutional Act pertaining to the Territorial 
Communities governed by Article 73 of the Constitution are constitutional with the same qualification as 
that set forth in paragraph 37 of the decision of the Constitutional Council n° 2007-547 dated February 
15th 2007. Thus the authorisations designed to adapt a statutory provision or lay down rules which are the 
preserve of statute law can only be granted by Parliament and not by the Government authorised to 
intervene in the preserve of statute law on the basis of Article 38 of the Constitution. 
(2011-636 DC, July 21st 2011, para.4, p. 369) 

To contribute to the financing of actions in favour of the autonomy of the elderly or disabled persons, 
Parliament has introduced a “day of solidarity” in the form firstly of an additional unpaid work day for 
employees and secondly a tax on employers, with the same base as the employer’s health contributions 
allocated to the health insurance system. In its decision  
n° 2011-144 QPC of June 30th 2011 the Constitutional held to be constitutional the provisions of Article 
L 14-10-4 of the Family and Social Welfare Code which allocate the tax in question to the National 
Autonomy Fund 
(2011-148/154 QPC July 22nd 2011 para.24) 

In its decision n° 2011-147 QPC of July 8th 2011 the Constitutional Council held that the principle of the 
impartiality of courts of law precludes the Children’s judge who has carried out preliminary 
investigations to establish the truth and committed the minor for trial before a Juvenile court from 
presiding the hearing of said trial court which is duly empowered to impose punishments. It postponed 
until January 1st 2013 the date of repeal of this measure. On the same grounds the date of the finding of 
unconstitutionality of paragraph 2 of Article 24-1 of the Ordinance of February 2nd 1945 which provides 
that the Tribunal correctionnel for minors be presided by a Children’s judge should also be postponed to 
January 1st 2013. 
(2011-635 DC August 4th 2011 para.53 p. 407) 

In its decision n° 2010-8 QPC of June 18th 2010, the Constitutional Council found that with the 
qualification set forth in paragraph 18 of said decision, Articles  L 451-1 and L 452-2 to  
L 452-5 of the Social Security Code pertaining to compensation for occupational injuries do not fail to 
show due regard for the principle of liability. Hence when subjecting the compensation of an employee 
victim of a traffic accident which occurred on a route not open to public traffic to the system of 
occupational injuries provided for by the Social Security Code to the exclusion of the provisions of the 
Act of July 5th 1985 on traffic accidents, the challenged provisions do not fail to show due regard for this 
principle. 
(2011-167 QPC September 24th 2011 para.6 p. 458) 

Review of the conformity with the Constitution of Article 146 of the Code of Criminal Procedure. 
Grounds given by reference to its decision n° 2010-62 QPC of December 17th 2010  
where the Constitutional Council found that, when the Freedom and Detention judge is asked to rule on 
the basis of Article 148 of said Code, said judge cannot refuse the application for release without the 
applicant or his Attorney receiving communication of the opinion of the Investigating Magistrate and the 
charges preferred by the Public Prosecutor. 
(2011-168 QPC September 30th 2011 para.6 p. 474) 

As worded prior to Act n° 2011-803 of July 5th 2011, Article  L 3213-1 of the Public Health Code 
provides that a mentally ill person may only be confined to hospital without the consent of said person if 
said condition requires treatment and jeopardises the safety of persons or is a serious threat to public 



order.  In its decision n° 2011-135/140 of June 9th 2011, the Constitutional Council held that such 
grounds may justify the recourse to a custodial measure as regards the constitutional requirements which 
ensure protection of the freedom of the individual.  
(2011-174 QPC October 6th 2011 para.7 p. 484) 

In its decision of November 18th 2011 on the provisions of the Code of Criminal Procedure pertaining to 
remand in police custody for questioning, the Constitutional Council refers on two occasions to decision 
n° 2010-14/22 QPC of July 30th 2010 which also concern provisions of the Code of Criminal Procedure 
applicable to remand in police custody for questioning. 
(2011-191/194/195/196/197 QPC November 18th 2011 paras 25 & 27 p. 544) 

On the same grounds as those retained in decisions n° 2010-71 QPC of November 26th 2010 and n° 
2011-135/140 QPC of June 9th 2011, the provisions of Articles L 337 to L340 of the Public Health Code, 
as worded prior to Act n° 90-527 of June 27th 1990, which allow hospital confinement without the 
consent of the patient to be continued longer than fifteen days without the intervention of a judge of a 
court of law fail to comply with the requirements of Article 66 of the Constitution. They are thus 
unconstitutional. 
(2011-202 QPC December 2nd  2011 para.13 p. 567) 

As the Constitutional Council found in paragraph 107 of its decision n° 2004-492 of March 2nd 2004, if 
the punishment is proposed by the Public Prosecutor’s Office and agreed to by the accused, only the 
President of the tribunal de grande instance can grant official approval of this proposal. It is incumbent 
upon him at such time to check that the acts involved constitute the offence charged and assess the 
justification of the punishment in view of the circumstances of the offence and the personality of the 
offender. He may refuse said approval if he feels that the nature of the acts, the personality of the 
offender, the situation of the victim or the interests of society warrant trying the offender before the 
Tribunal correctionnel. The general economy of the provisions of the Code of Criminal Procedure 
pertaining to prior admission of guilt permits the President of the Tribunal de grande instance to refuse 
to approve the punishment if the statements of the victim shed new light on the conditions in which the 
offence was committed  or on the personality of the offender. With this qualification the Constitutional 
Council held that the procedure of prior admission of guilt does not adversely affect the principle of the 
separation of the authorities responsible for bringing prosecutions and those in charge of trying offenders. 
With the same qualification, the challenged provisions, which extend recourse to the procedure of prior 
admission of guilt without amending Articles 495-8 and following of the Code of Criminal Procedure, 
have not failed to comply with Article 66 of the Constitution. 
(2011-641 DC December 8th 2011, paras 15 to 17 p. 576) 

Compliance with qualifications as to interpretation 

Article L 52-11-1 of the Electoral Code was inserted into the latter by section 6 of Act n° 95-65  
of January 19th 1995. As held by the Constitutional Council  in paragraph 2 of its decision n° 95-363 DC 
of January 11th 1995, Article L 52-11-1 does not run counter to any rule or principle of constitutional 
status insofar as it does not lead to the enrichment of any natural person or legal entity. 
(2011-117 QPC April 8th 2011 para.10 p. 186) 



COURTS OF LAW AND JUDICIAL AUTHORITY 
 

COURTS OF LAW AND SEPARATION OF POWERS 

Independence of Justice and Courts 

Principle 

Courts of Law 

Article 66 of the Constitution provides : No one shall be arbitrarily detained ….The Judicial Authority, 
guardian of the freedom of the individual, shall ensure compliance with this principle in the conditions 
laid down by statute”.  Article 64 guarantees the independence of the Judicial Authority. 
(2011-185 QPC October 21st 2011 para.3 p. 516) 

Administrative Courts 

The principles of independence and impartiality which derive from Article 16 of  
the Declaration of 1789 are inseparable from the holding of judicial office. Held for the composition of 
Départemental Committees of Social Welfare. 
(2010-110 QPC March 25th 2011, para.3 p. 160) 

The principles of independence and impartiality, inseparable from the holding of judicial office, together 
with the rights of the defence when a penalty in the nature of a punishment is involved, are guaranteed by 
Article 16 of the Declaration of 1789. 
Article 242-8 of the Rural and Maritime Fishing Code provides that the Disciplinary Tribunal “shall be 
composed of members of the High Council of the Profession and an Honorary Judge of the Cour de 
cassation or failing that of a practicing Judge from the same court, who shall preside said Tribunal and be 
appointed by the First President of the Cour de cassation”. The fact that members of the Disciplinary 
Body of the Profession are, with the exception of the judge from a court of law, also members holding 
office on the High Council does not  
per se fail to comply with the requirements of independence and impartiality of this body.  
The challenged provisions are not aimed at nor can result in allowing a member of the High Council of 
the Profession who has been at the origin of the disciplinary proceedings or taken part in the investigation 
into the alleged misconduct to sit on the Disciplinary Tribunal. 
The disciplinary proceedings applicable to veterinary surgeons, subjected to compliance with the 
requirements set forth hereinabove, are not the preserve of statute law but, under the supervision of the 
judge vested with relevant jurisdiction, are matters for regulations.  
The argument that the challenged statutory provisions do not introduce rules of procedure which comply 
with said requirements must therefore be dismissed. 
(2011-199 QPC, November 25th 2011, paras 11 to 14 p. 555) 

The principles of independence and impartiality are inseparable from the holding of judicial office. 
Application to the powers to impose penalties vested in the Banking Commission  
(2011-200 QPC December 2nd 2011 para.7 p. 559) 

Applications 

Separation of powers 

The Départemental Social Welfare Committees are first instance administrative courts, with jurisdiction 
over appeals lodged in matters of social welfare benefits against decisions of the President of the General 
Council or the Prefect. Paragraphs 2 & 3 of the Family and Social Welfare Code provides that three 
General Councillors elected by the General Council and three State civil servants, either retired or in 
active employment, appointed by the representative of the State in the Département shall sit on said 
Committee.  
Neither Article L 134-6 nor any other statutory provision applicable to the Départemental Family and 



Social Welfare Code introduces suitable guarantees for ensuring compliance with the principle of 
independence of the civil servants sitting on the Bench of this court. Neither are there any guarantees of 
impartiality precluding the sitting on said Bench of civil servants belonging to the department involved 
when issues concerning the latter are raised before the court. 
The participation of members of the Deliberative Assembly of the Département when the latter is a party 
to proceedings also fails to comply with the principle of impartiality. 
(2010-110 QPC March 25th 2011, paras 4 to 6 p. 160) 

Article 16 of the Declaration of 1789 and Article 64 of the Constitution guarantee the independence of all 
courts and the specific nature of their powers and duties, which may not be encroached upon by 
Parliament, the Government nor any administrative authority. The powers and duties of the Defender of 
Rights in disciplinary matters cannot lead the latter to call into question this independence which, in such 
fields, is guaranteed by specific procedures. 
(2011-626 DC March 29th 2011, para.16 p. 165) 

Right to an effective judicial remedy 

Recognition of the principle 

The provisions of Article 8 of Ordinance n° 58-1100 of November 17th 1958 pertaining  
to the operating of the Houses of Parliament allow any agent of the Houses of Parliament to challenge, 
before an Administrative court, an individual decision adversely affecting him taken by the authorities of 
said Houses. The agent involved may challenge this decision either by contesting the legality of the 
official grounds for said decision and bring proceedings for compensation against the State. A Trade 
Union organisation may also join such proceedings. Hence when not allowing a Trade Union 
organisation to directly bring proceedings before an Administrative Court against an official decision 
taken by the authorities of a House of Parliament, Parliament has ensured a reconciliation which is not 
disproportionate between the rights of persons involved to exercise an effective right to redress before a 
court and the principle of the separation of powers guaranteed by Article 16 of the Declaration of the 
Rights of Man and the Citizen of 1789. 
(2011-129 QPC May 13th 2011 para.4 p. 239) 

Application to judicial proceedings 

The non suspensive nature of a channel for redress does not per se fail to comply with the right to an 
effective judicial remedy guaranteed by Article 16 of the Declaration of 1789.  
However firstly an application for disposal of made by the Customs & Excise authorities is examined by 
a judge without the owner of the property involved being heard or summoned to appear. Secondly, the 
carrying out of the disposal is in fact a measure of a definitive nature in that the property disposed of 
ceases permanently to belong to its owner.   
In view of the consequences of the disposal of the property, the combination of the lack of any audi 
alteram partem procedure and the non suspensive nature of any appeal to a judge are such as to constitute 
an infringement of the principles deriving from Article 16 of the Declaration. Article 389 of the Customs 
& Excise Code must therefore be held to be unconstitutional. 
(2011-203 QPC December 2nd 2011 paras 10 to 12 p. 572) 

STATUS OF MEMBERS OF THE JUDICIARY 

Constitutional principles pertaining to status 

Requirements of capacity and impartiality. (Article 6 of the Declaration of 1789) 

The provisions of Article 66 of the Constitution do not per se preclude any conferring of the power to 
order custodial measures on a normal Criminal court on which lay judges sit on the Bench. However in 
such cases care must be taken to ensure suitable guarantees for compliance with the principle of 
independence, inseparable from the holding of judicial office and the requirements of capacity which 
derive from Article 6 of the Declaration of the Rights of Man and the Citizen of 1789. 
Article L 251-4 of the Code of Judicial Organisation provides that the assessors of Juvenile Courts shall 



be appointed for a term of four years and “chosen from French Nationals aged over thirty who have made 
themselves known through the interest shown by them in issues concerning juveniles and by their skills”. 
Article L 251-5 provides that they shall swear an oath before taking up their duties. Article L 251-6 
provides that the Court of Appeal may hold to have resigned assessors who “without lawful grounds, 
have failed to respond to several successive notices to attend court” and revoke the office of persons “in 
the event of a serious fault tarnishing the honour or probity”. In such conditions, as regards the office of 
assessors, the challenged provisions do not fail to comply with principle of independence, inseparable 
from the holding of judicial office and the requirements of capacity which derive from Article 6 of the 
Declaration of the Rights of Man and the Citizen of 1789. 
(2011-147 QPC July 8th 2011 paras 4,5 & 7 p. 343) 

Firstly although the office of judge of a court of law must in principle be held by persons intending to 
have a professional career in law, the Constitution does not preclude the exercising, to a limited extent 
and on a temporary basis, of the tasks normally reserved for career judges by persons not intending to 
have a career in the Judiciary. Firstly although the provisions of Article 66 of the Constitution preclude 
any conferring on a court of which  
the Bench is composed solely of lay judges the power to order custodial measures, they do not per se 
preclude such power being conferred on a normal Criminal court on which such lay judges sit on the 
Bench. However in such cases care must be taken to ensure suitable guarantees for compliance with the 
principle of independence, inseparable from the holding of judicial office and the requirements of 
capacity which derive from Article 6 of  
the Declaration of the Rights of Man and the Citizen of 1789. In addition, in the cases  
of normal Criminal courts the proportion of lay judges on the Bench must be in the minority. 
(2011-635 DC August 4th 2011, paras 10 & 11 p. 407) 

Under section 22-2 of Act n° 71-1130 of December 31st 1971 reforming certain legal and judicial 
professions, the President of the Paris Bar Association does not sit as a member of the Disciplinary 
Tribunal of the Paris Bar Council. The fact that the members of this Tribunal are appointed by the Bar 
Council, which is presided by the President of the Bar Association, does not per se fail to comply with 
the requirements of independence and impartiality of the disciplinary body. 
(2011-179 QPC September 29th 2011 para.5 p. 471) 

Principles specific to the Judicial Authority 

Powers of an Institutional Act 

The requirements deriving from Articles 64 and 66 of the Constitution do not require citizens whose 
names have been drawn by lot to participate on an occasional basis as assessors in the operation of 
criminal justice to be governed by the rules pertaining to the rights and duties applicable to normal 
members of the Judiciary, subject only to the specific provisions imposed by the duties which they 
exercise on a temporary or part-time basis. Section 1  of the Act on the participation of citizens in the 
operation of criminal justice and the trial of minors, which organises the status of citizen assessors, must 
therefore be held to be constitutional. 
(2011-635 DC August 4th 2011  para.11 p. 407) 

Disciplinary proceedings 

Article 16 of the Declaration of 1789 and Article 64 of the Constitution guarantee the independence of all 
courts and the specific nature of their powers and duties, which may not be encroached upon by 
Parliament, the Government nor any administrative authority. The powers and duties of the Defender of 
Rights in disciplinary matters cannot lead the latter to call into question this independence which, in such 
fields, is guaranteed by specific procedures. In particular the conditions in which disciplinary proceedings 
may be instituted against judges of courts of law are laid down by Article 65 of the Constitution.  The 
provisions of section 29 cannot therefore authorise the Defender of Rights to proceed with complaints 
brought by persons involved in legal proceedings concerning the behaviour of a judge carrying out the 
duties of his judicial office. They are solely intended to allow said Defender of Rights to inform the 
Minister of Justice of facts discovered during the carrying out of his duties and likely to entail the 
initiating of disciplinary proceedings against a judge. Qualified interpretation with respect to Section 29. 
(2011-626 DC March 29th 2011, para.16 p. 165) 

ORGANISATION OF COURTS 



Composition 

Normal courts of law 

Minority presence of lay judges 

Although the provisions of Article 66 of the Constitution preclude any conferring on a court of which the 
Bench is composed solely of lay judges the power to order custodial measures, they do not per se 
preclude such power being conferred on a normal Criminal court on which such lay judges sit on the 
Bench. However in the cases of normal Criminal courts the proportion of lay judges on the Bench must 
be in the minority. 
Under Article L 251-1 of the Code of Judicial Organisation the Juvenile court is a special Criminal court 
which “ in the conditions laid down by Ordinance n° 45-174 of February 2nd 1845  
pertaining to juvenile delinquency, has jurisdiction to try minor and major offences committed by minors 
aged 16”. When providing that the Bench of said court shall comprise a majority of lay judges the 
challenged provisions do not fail to comply with Article 66 of the Constitution. 
(2011-147 QPC July 8th 2011 paras 4 to 6 p. 343) 

The provisions of the Act on the participation of citizens in the operation of criminal justice and the trial 
of minors do not make the performing of the duties of citizen assessor dependent upon any legal skills or 
any experience of the issues likely to be submitted for their judgment. Article 6 of the Declaration of 
1789 therefore requires that the nature of the questions of fact or law on which such assessors are 
required to rule, together with the procedures whereby they reach their ruling, be defined in such a 
manner as to enable said assessors to give an informed opinion on the issues put before them.  
Section 5 of the Act completes section 2 of Chapter 1 of Title II of Book II of the Code of Criminal 
Procedure by a paragraph 2 entitled : “ On the Tribunal correctionnel sitting with a Bench of citizens” 
and comprising Articles 399-1 to 399-11. Article 399-1 provides that for the trial of the offences listed in 
Article 399-2, the Tribunal correctionnel shall sit with a Bench composed of three judges from the 
Tribunal de grande instance and two citizen assessors. Article 399-2 lists the offence to be tried by the 
Tribunal correctionnel sitting with a Bench of citizens. Under Article 399-4 of the Code of Criminal 
Procedure, citizen assessors shall participate solely in decisions of the court as to the facts, guilt and 
punishment, other questions being dealt with exclusively by the judges sitting on the same Bench. 
Parliament thus enacted rules such as to guarantee that the trial of general criminal offences by persons 
whose names have been drawn by lot is not incompatible with the requirements of Article 6 of the 
Declaration of 1789. However the offences provided for in Book IV of the Criminal Code and those 
provided for in the Code of the Environment are such as to necessitate  special legal skills which 
preclude their trial before persons whose name have been drawn by lot. The Constitutional Council 
invalidates the provisions whereby the trial of such offences comes under the jurisdiction of the Tribunal 
correctionnel sitting with a Bench of citizens”. 
(2011-635 DC August 4th 2011 paras 12 to 14 p. 407)  

The provisions of the Act on the participation of citizens in the operation of criminal justice and the trial 
of minors do not make the performing of the duties of citizen assessor dependent upon any legal skills or 
any experience of the issues likely to be submitted for their judgment. Article 6 of the Declaration of 
1789 therefore requires that the nature of the questions of fact or law on which such assessors are 
required to rule, together with the procedures whereby they reach their ruling, be defined in such a 
manner as to enable said assessors to give an informed opinion on the issues put before them.  
Section 15 of the Act provides that citizen assessors shall participate in the determination of penalties. 
This participation of citizen assessors in the appraisal, by Penalty Enforcement Courts, of the substantive 
issues which determine the type of punishment imposed does not per se fail to comply with the 
requirements of Article 6 of the Declaration of 1789. However even in the absence of any express 
provisions limiting this participation solely to substantive issues, in view of the legal complexity of the 
system of penalty enforcement citizen assessors cannot be allowed to participate in the hearing of any 
other issue on which the Penalty Enforcement Court or Appeal Court may be required to rule, such as the 
appraisal of the conditions governing  the admissibility of pleas or procedural issues. 
With this qualification, Section 15 is not unconstitutional. 
(2011-635 DC August 4th 2011 paras 12, 15 & 16 p. 407) 

Operation 

Court rooms 



Administrative detention centres are custodial centres designed to accommodate foreign Nationals not 
entitled to stay in France pending their return, whether voluntary or forced, to their country of origin or a 
third country. These centres are closed to the public. Thus when providing that the court room in which 
the Freedom and Detention judge should sit be located “inside” these centres Parliament has enacted a 
measure which is patently not in compliance with the necessity, which it reiterated, that justice be 
rendered “ in open court”. Invalidation. 
(2011- 625 DC March 10th 2011, para.63 p. 122). 

HIGH COUNCIL OF THE JUDICIARY 

Disciplinary proceedings  

Referral of matters to the High Council of the Judiciary by persons involved in legal proceedings 

The conditions in which disciplinary proceedings may be instituted against judges of courts of law are 
laid down by Article 65 of the Constitution.  The provisions of section 29 cannot therefore authorise the 
Defender of Rights to proceed with complaints brought by persons involved in legal proceedings 
concerning the behaviour of a judge carrying out the duties of his judicial office.  
(2011-626 DC March 29th 2011, para.16 p. 165) 

 



DECENTRALISED ORGANISATION OF THE REPUBLIC 
 

GENERAL PRINCIPLES 

Indivisibility of the Republic – Belonging to the Republic 

French language and local languages 

Under Article L 312610 of the Education Code: “ Regional languages and cultures may be taught 
throughout school years in the manner determined by an agreement between  
the State and the Territorial Communities where such languages are is use”. Article 75-1 of the 
Constitution does not introduce any constitutionally guaranteed right or freedom which may be raised in 
support of an application for a priority preliminary ruling on the issue of constitutionality under Article 
61-1 of the Constitution.  
(2011-130 QPC May 20th 2011 paras 1 & 3 p. 242) 

Self-government of Territorial Communities 

Infringement of the principle 

The provisions of paragraph II of Article 8 of the Ordinance of October 5th 2007, insofar as they are made 
applicable to mayoral orders by paragraph IV, authorise the High Commissioner of the Republic to hold 
mayoral orders to be null and void. By the general nature of the powers of control thus conferred on the 
representative of the State with respect to the acts of the Mayor, regardless of their nature or scope, these 
provisions deprive the exercising of the right to self-government of the Communes of French Polynesia 
of sufficient guarantees. Hence the first three indents of paragraph IV referred to above are held to be 
unconstitutional. 
(2010-107 QPC March 17th 2011, para.6 p. 151) 

Although under Articles 71 and 72-2 of the Constitution, the Territorial Communities “are self-governing 
through elected councils” and “enjoy revenue of which they may dispose freely” , this must be done “ in 
the conditions provided for by statute”. In addition, Article 34 reserves for Parliament the determination 
of the basic principles of self-government of Territorial Communities, their powers and revenue. 
Although Parliament may, on the basis of Articles 34 and 72 of the Constitution, impose obligations or 
prohibitions on Territorial Communities or associations thereof, this is on condition that such obligations 
and prohibitions serve a purpose in the general interest. 
Parliament, by the challenged provision, intended to prevent Territorial Communities, and in particular 
the Département, from adjusting financial assistance given to Communes and associations of Territorial 
Communities competent in matters of drinking water or waste water treatment depending on the type of 
management of the service involved. This prohibition on adjusting subsidies depending on the methods 
of management of drinking water and waste water management services restricts the self-government of 
Départements in a manner which fails to comply with Articles 72 and 72-2 of the Constitution. 
(2011-146 QPC July 8th 2011, paras 3 to 6 p. 341) 

No infringement of the principle 

The provisions relating to the partial compensation by the State of expenditure borne by the 
Départements with respect to the personal autonomy allowance which is viewed as being an extension of 
powers (sections 11 & 12 of Act n° 2004-626 of June 30th 2004 pertaining to solidarity for the autonomy 
of the elderly and disabled persons and Articles L 14-10-5 and L 14-10-6 of the Family and Social 
Welfare Code as worded pursuant to Act n° 2005-102 of February 11th 2005 on equality of rights and 
opportunities, participation and citizenship of disabled persons) firstly provide for sufficient revenue to 
finance this compensation and secondly guarantee that each Département shall not have to bear surplus 
expenditure exceeding a certain percentage of its tax potential. Thus the principle of self-government is 
not distorted on the twofold condition that those vested with the power to make regulations fix said 



percentage at a sufficient level reflecting all the revenue of the Départements and the public authorities 
take the necessary corrective measures if the increase in net expenditure were to prevent the coming into 
play of the guarantee provided for by Article L14-10-6 
(2011-143 QPC June 30th 2011  paras 11 to 14 p. 323) 

The provisions relating to the partial compensation by the State of expenditure borne by the 
Départements with respect to the disability compensation allowance which is viewed as being an 
extension of powers ( Articles L 14-10-4, L 14-10-5, L 14-10-7 and L 14-10-8 of the Family and Social 
Welfare Code) firstly provide for sufficient revenue to finance this compensation and secondly guarantee 
that each Département shall not have to bear surplus expenditure exceeding a certain percentage of its tax 
potential. Thus the principle of self-government is not distorted on the twofold condition that those 
vested with the power to make regulations fix said percentage at a sufficient level reflecting all the 
revenue of the Départements and the public authorities take the necessary corrective measures if the 
increase in net expenditure were to prevent the coming into play of the guarantee provided for by Article 
L14-10-6. 
(2011-144 QPC June 30th 2011  paras 8 to 12 p. 333) 

Under Article L 313-1 of the Education Code “ the right to guidance, advice and information on courses 
offered, the obtaining of a professional qualification accredited in the conditions laid down in Article L 
6211-1 of the Employment Code, on professions and job opportunities and professional prospects is part 
of the right to education”. This same Article provides that Territorial Communities shall contribute to the 
drawing up by pupils of “their academic  and professional orientation project with the help of parents, 
teachers, advisory staff and other competent professionals” The contribution of a Territorial Community 
to the financing of a public information and guidance centre thus serves a purpose in the general interest. 
Article L 313-4 of the same Code requires each Département to organise a public educational and 
professional information and guidance centre. Independently of this statutory requirement, one or more 
additional centres may be set up by the State on the request of a Territorial Community. If such a 
Community asks to be released from assuming the expenditure incurred by maintaining an additional 
centre which the State has not decided to transform into a State service, Article 313-5 necessary puts the 
State and the Community under a duty to organise the closing down of said centre. With this 
qualification, the challenged provisions do not fail to comply with Articles 72 and 72-2 of the 
Constitution. 
(2011-149 QPC July 13th 2011 paras 3 to 7 p. 353) 

Role of the State 

Review of legality 

Paragraph II of Article 8 of the Ordinance of October 5th 2007 temporarily maintains for the deliberations 
of the municipal council of the Communes of French Polynesia the system of administrative control 
applicable to said deliberations before the coming into force of Act n° 82-213 of March 2nd 1982 
pertaining to the rights and freedoms of Communes, Départements and Regions. Under paragraph III of 
Article 7 of said Ordinance this system is only maintained if Communes have not requested beforehand 
to come under the system of review of legality introduced by the Act of March 2nd 1982. This system 
comes to an end on December 31st 2011. In these conditions, and insofar as they apply to the 
deliberations of the municipal council of the Communes of French Polynesia, the challenged provisions 
do not run counter to self-government of Territorial Communities 
(2010-107 QPC March 17th 2011, para.5 p. 151) 

The provisions of paragraph II of Article 8 of the Ordinance of October 5th 2007, insofar as they are made 
applicable to mayoral orders by paragraph IV, authorise the High Commissioner of the Republic to hold 
mayoral orders to be null and void. By the general nature of the powers of control thus conferred on the 
representative of the State with respect to the acts of the Mayor, regardless of their nature or scope, these 
provisions deprive the exercising of the right to self-government of the Communes of French Polynesia 
of sufficient guarantees. Hence the first three indents of paragraph IV referred to above are held to be 
unconstitutional. 
(2010-107 QPC March 17th 2011, para.6 p. 151) 

FINANCES OF TERRITORIAL COMMUNITIES 



Revenue 

Free disposal of revenue  (Article 72-2 paragraph 1) 

Parliament, by the challenged provision, intended to prevent Territorial Communities, and in particular 
the Département, from adjusting financial assistance given to Communes  
and associations of Territorial Communities competent in matters of drinking water or waste water 
treatment depending on the type of management of the service involved. This prohibition on adjusting 
subsidies depending on the methods of management of drinking water and waste water management 
services restricts the self-government of Départements in a manner which fails to comply with Articles 
72 and 72-2 of the Constitution. 
(2011-146 QPC July 8th 2011, para.5 p. 341) 

Article L 313-4 of the Education Code requires each Département to organise a public educational and 
professional information and guidance centre. Independently of this statutory requirement, one or more 
additional centres may be set up by the State on the request of a Territorial Community. If such a 
Community asks to be released from assuming the expenditure incurred by maintaining an additional 
centre which the State has not decided to transform into a State service, Article 313-5 necessary puts the 
State and the Community under a duty to organise the closing down of said centre. With this 
qualification, the challenged provisions do not fail to comply with Articles 72 and 72-2 of the 
Constitution. 
(2011-149 QPC July 13th 2011 paras 6 & 7 p. 353) 

Financial compensation for transfers, creation and extension of powers 

General points 

The provisions of paragraph 4 of Article 72-2 of the Constitution, when referring to creations and 
extensions of powers, refer solely to those of a mandatory nature. In such a case Parliament is required 
merely to accompany these creations or extensions of powers with revenue the level of which is left to its 
discretion, without however distorting the principle of self-government of Territorial Communities set 
out in Article 72 of the Constitution. This requirement does not put Parliament under any duty to allocate 
specific revenue to the financing of a transfer, creation or extension of powers not to maintain such an 
allocation over time. 
(2011-144 QPC June 30th 2011 para.7 p. 333) 

Transfer of powers 

The transfer to the Départements as from January 1st 2004 of the management of benefits under the 
minimum insertion income is viewed, within the meaning of paragraph 4 of Articles 72-2 of the 
Constitution, as being a transfer of powers between the State and the Départements, which should be 
accompanied by the allocation of revenue equal to that allocated for the exercising of such powers in 
2003. 
(2011-142/145 QPC June 30th 2011 para.16 p. 308) 

The introduction of the active solidarity income should be deemed, within the meaning of paragraph 4 of 
Article 72-2 of the Constitution,  firstly to be a transfer of powers insofar as it replaces the minimum 
insertion revenue and the single parent allowance and secondly as a creation or extension of powers 
insofar as it replaces the minimum activity income. 
(2011-142/145 QPC June 30th 2011 para.20 p. 308) 

Paragraph II of section 7 of the Act of December 1st 2008 provides  that additional expenditure to be 
borne by Départements as a result of their “extension of powers” as provided for by statute shall be 
compensated by the State in the conditions laid down by the Finance Act. However the assuming by the 
Départements of that part of the active solidarity income corresponding to the single parent allowance, 
the cost of which was previously borne by the State, can only be interpreted, within the meaning of 
Article 72-2 of the Constitution, as a transfer of powers between the State and the Départements which 
should be accompanied by the allocation of revenue equal to that previously allocated for the exercising 
of such powers. With this qualification section 7 does not run counter to paragraph 4 of Article 72-2 or  
Article 72 of the Constitution. 
(2011-142/145 QPC June 30th 2011, paras 24 & 25 p. 308) 

Scetion 51 of the Act of December 27th 2008 maintains the payment to the Départements of the amount 



of revenue which the State allocated to the minimum insertion income before the transfer of the latter to 
these Communities. The section in question also provides for the payment to the Départements of an 
amount equal to that of revenue allocated by the State for the exercising of powers transferred to the 
Départements with respect to the single parent allowance. It does not fail to comply with paragraph 4 of 
Article 72-2 of the Constitution, nor does it distort the principle of self-government of Départements. 
(2011-142/145 QPC June 30th 2011 para.27 p. 308) 

Creation and extension of powers 

Absence 

When enacting the Child Protection Act of March 5th 2007, Parliament amended the conditions governing 
the provision of mother and child protection and child welfare services supplied by the Départements 
since the statutes of July 22nd 1983 and January  
6th 1986.  It did not extend the scope of the beneficiaries of such services. It did not introduce any new 
social benefit. In particular the health check-up for children aged between 3 and 4, the psychosocial 
interview of women during the fourth month of their pregnancy and the provision of social and 
medico-social services for parents after the birth of a child, which were already missions of the mother 
and child protection service, cannot be deemed to call into question this nature or the purpose of said 
powers. Parliament did not transfer to Départements a power vested in the State nor did it create or 
extend powers. Hence it did not fail to comply with paragraph 4 of Article 72-2 of the Constitution. 
Neither did it adversely affect the self-government of the Territorial Communities. 
(2010-109 QPC March 25th 2011, paras 4 to 6 p. 157) 

Existence 

The introduction of the minimum activity income constitutes, within the meaning of the same provision, 
a creation or extension of powers which must, once it is of a mandatory nature and entails increased 
expenditure for Départements, be accompanied by revenue determined by statute. The minimum 
insertion income and the minimum activity income were replaced in mainland France by the active 
solidarity income on June 1st 2009. 
(2011-142/145 QPC June 30th 2011 para.16 p. 308) 

The provisions of paragraph 4 of Article 72-2 of the Constitution, when  referring to creations and 
extensions of powers, concern solely those creations and extensions of powers of a mandatory nature. In 
such cases Parliament is merely required to accompany such creations and transfers by revenue of which 
it is free to determine the amount, without however adversely affecting the principle of self-government 
of said Communities as provided for by Article 72 of the Constitution. This constitutional requirement 
does not require Parliament to allocate any particular revenue to finance a transfer, creation or extension 
of powers, nor to maintain such an allocation for any given period of time. 
(2011-144 QPC, June 30th 2011, para 7 p. 333) 

The provisions relating to the partial compensation by the State of expenditure borne by the 
Départements with respect to the disability compensation allowance which is viewed as being an 
extension of powers (Articles L 14-10-4, L 14-10-5, L 14-10-7 and L 14-10-8 of the Family and Social 
Welfare Code) firstly provide for sufficient revenue to finance this compensation and secondly guarantee 
that each Département shall not have to bear surplus expenditure exceeding a certain percentage of its tax 
potential. Thus the principle of self-government is not distorted on the twofold condition that those 
vested with the power to make regulations fix said percentage at a sufficient level reflecting all the 
revenue of the Départements and the public authorities take the necessary corrective measures if the 
increase in net expenditure were to prevent the coming into play of the guarantee provided for by Article 
L14-10-6. 
(2011-144 QPC June 30th 2011 paras 8 to 11 p. 333) 

ORGANISATION OF TERRITORIAL COMMUNITIES 

Overseas Départements and regions (Article 73) 

Common rules 



Authorisation to intervene in fields which are the preserve of statute law ( Article 73 paragraphs 3 to 6) 

Section 2 of the Institutional Act pertaining to the Territorial Communities governed by Article 73 of the 
Constitution amends the system of authorisations issued on the basis of Article 73 of the Constitution.  It 
provides in particular that the request for authorisation must be transmitted to the National Assembly and 
the Senate by the Prime Minister when it concerns the adapting of a statutory provision or the 
determining of rules by statute law. Authorisation may be granted by a Decree issued after consultation 
of the Conseil d’Etat when such authorisation concerns solely a field governed by statute law. The 
timeframe of authorisations, which cannot in principle extend beyond the renewal of the Deliberative 
Assembly, may however be extended, if statute law or the Decree issued after consultation of the Conseil 
d’Etat so provide, by a reasoned deliberation adopted within six months of the renewal of said Assembly 
for a period of time not exceeding the date of the newt renewal of said Assembly. These provisions are 
not unconstitutional. 
(2011-636 DC July 21st 2011 para.3 p. 369) 

Sections 1 and 4 of the Institutional Act pertaining to the Territorial Communities governed by Article 73 
of the Constitution are designed to draw conclusions from the creation of the territorial Communities of 
Guyane and Martinique with respect to the authorisations provided for by Article 73 of the Constitution.  
Section 1 deletes the reference to the Départements and regions of Guyane and Martinique in the fourth 
and fifth parts of  
the General Code of Territorial Communities. Section 4 inserts the provisions pertaining to the 
authorisations applicable to these Communities in the seventh part of this Code. These new provisions 
are constitutional with the same qualification as that set forth in paragraph 37 of the decision of the 
Constitutional Council n° 2007-547 dated February 15th 2007. Thus the authorisations designed to adapt a 
statutory provision or lay down rules which are the preserve of statute law can only be granted by 
Parliament and not by the Government authorised to intervene in the preserve of statute law on the basis 
of  
Article 38 of the Constitution. 
(2011-636 DC, July 21st 2011, para.4, p. 369) 

Overseas Communities governed by Article 74 

Common rules 

Consultation on draft Bills ( Article 74 paragraph 6) 

After the constitutional revision of 2003 

Section 6 of the Institutional Act pertaining to the operation of the Institutions of French Polynesia which 
provides that, when the Assembly of French Polynesia is consulted, Government Bills and Private 
Members’ Bills and Draft Ordinances which introduce, amend or delete provisions specific to French 
Polynesia together with Government Bills ratifying or approving international commitments which 
concern fields over which French Polynesia is vested with powers, shall be accompanied, if need be, by 
an impact study, is constitutional. 
(2011-637 DC July 28th 2011 paras 14 & 15 p. 385) 

Rules of organisation and operation (Article 74 paragraph 5) 

The other provisions of the Institutional Act pertaining to the operation of the institutions  
of French Polynesia and dealing with the rules governing the organisation and the operation of the 
institutions of French Polynesia are constitutional. 
(2011-636 DC July 28th 2011 paras 4 to 13 p. 369) 

Electoral system 

The other provisions of the Institutional Act pertaining to the operation of the institutions of French 
Polynesia and dealing with the system for electing members of the Assembly of French Polynesia are 
constitutional. 
(see : Elections – Principles of Electoral Law – Rights and freedoms of Voters – Equality between 
Voters- principle of equality of representation – Rules specific to overseas Départements and Territories) 
(2011-637 DC July 28th 2011 paras 4 to 11 p. 385) 



Specific rules governing autonomous Communities 

Acts subject to specific judicial review (Article 74 paragraph 8)  

Section 45 of the Institutional Act pertaining to the operation of the institutions of New Caledonia 
amends all the provisions relating to the system for challenging local statutes known as “laws of the 
land” provided for in section 140 of Institutional Act n° 2004-192 of February 27th 2004. It introduces a 
new section into Chapter II of Title VI composed of sections 180-1 to 180-5 pertaining to “laws of the 
land” concerning “taxes and levies”. It is constitutional. The same holds good for section 44 which 
amends the wording of section 180 of the Institutional Act of February 27th 2004 in order to specify that 
the “laws of the land” enacted in tax matters may be appealed against after the promulgation thereof. 
(2011-637 DC July 29th 2011 paras 17 & 18 p. 385) 

TRANSITORY PROVISIONS PERTAINING TO NEW CALEDONIA 

Institutions of New Caledonia 

Government of New Caledonia 

The Noumea Agreement, in 2.3 thereof, provides: “ The Executive of New Caledonia shall become a 
collegial Government elected by Congress and accountable to the latter. The Executive shall be appointed 
by the Congress by a proportional system on the proposing by political groups of lists of candidates, 
whether or not members of Congress. The composition of the Executive shall be determined by 
Congress”. 
Article 77 of the Constitution requires the Institutional Act determining the status of New Caledonia  to 
comply with the guidelines set out in the Noumea Agreement and in particular the guideline whereby the 
Government of New Caledonia shall be appointed by the Congress on the basis of proportional 
representation. The provisions of paragraph IV of section 121 of the Act pertaining to the status of New 
Caledonia must be interpreted solely as authorising the entry on the “new list of candidates” called upon 
to sit as members of the Government of the names of persons initially designated by the Congress to sit 
on said body without the reference in paragraph 1 of section 110 whereby this list is required to contain a 
number  
of names equal to the seats to be filled, plus three further names precluding the drawing up of such “new 
list of candidates”. 
(2011-633 DC July 12th 2011 paras 3 to 5 p. 348) 



INDEPENDENT AUTHORITIES 
 

DUTIES AND POWERS 

Scope of power to impose penalties 

Separation of prosecuting authorities and trial judges 

The principles of independence and impartiality are inseparable from the holding of judicial office. On 
this basis, paragraph 1 of Article 613-1, Articles 613-4, L 613-6 and paragraph I of Article L 613-23 of 
the Monetary and Financial Code as worded prior to Ordinance n° 2010-76 of January 21st 2010 merging 
the Banking and Insurance Accreditation and Monitoring Authorities are unconstitutional. When 
organising the Banking Commission without separating the bodies responsible for prosecuting credit 
establishments for failure to comply with statutory and regulatory provisions governing the same and the 
bodies responsible for trying those responsible for said failure who are liable to be subjected to 
disciplinary measures, these provisions fail to comply with the principle of impartiality of courts. 
(2011-200 QPC December 2nd 2011  paras 7 & 8 p. 559) 

 
 
 



QUALIFIED INTERPRETATIONS 
 

CIVIL LAW 

Civil Code 

Article 274 2° (compensatory allowance in the form of capital) 

The infringement of the right to property which arises due to the court ordered allocation of property 
under 2° of said Article can only be considered as being a measure proportionate to the purpose of 
general interest sought to be achieved if it constitutes a subsidiary means of ensuring the payment of the 
compensatory allowance in the form of a capital. It may thus only be ordered by the judge in the event 
that, in view of the circumstances of the case before the court, the manner provided for in 1° does not 
seem sufficient to ensure payment of this allowance. With this qualification, the court ordered allocation 
of property in the framework of the compensatory allowance does not fail to comply with Article 2 of the 
Declaration of 1789. 
(2011-151 QPC July 13th 2011 para.8, p. 359) 

ELECTORAL LAW 

Law  pertaining to the election of Members of the National Assembly  
and Senators 

The provisions determining eligibility are to be strictly construed. An ineligibility cannot apply 
throughout national territory unless expressly decided. Qualification 
(2011-628 DC April 12th 2011 para.6 p. 201) 

SOCIAL LAW 

Article L 243-5 of the Social Security Code (QPC) 

The provisions of paragraphs 1 & 6 of Article L 243-5 of the Social Security Code cannot, without 
failing to comply with the principle of equality before the law, be interpreted as excluding members of 
the liberal professions practising as individuals and not in collective structures from the benefit of the 
automatic waiving of penalties, increases for late payment and the cost of proceedings due to Social 
Security bodies. 
(2010-101 QPC, February 11th 2011, para.5 p. 116) 

Articles L 412-8 (8°) and L 413-12 (2°) of the Social Security Code (QPC) 

8° of Article 412-8 of the Social Security Code and 2° of Article L 413-12 thereof determine the scope of 
certain provisions of the Social Security general regime regarding occupational injuries of seafarers 
vis-à-vis those of the special regime laid down by the Decree-Law of  
June 17th 1938. These provisions cannot, without disproportionately affecting the rights of those suffering 
from wrongdoings attributable to the fault of another, be construed as precluding, per se, a seafarer 
sustaining an occupational injury caused by an inexcusable fault of the part of his employer while 
performing his contract of maritime employment from claiming additional compensation from the Social 



Security courts in the conditions provided for by Chapter 2 of Title V of Book IV of the Social Security 
Code. With this qualification these provisions no not fail to comply with the principle of liability. 
(2011-127 QPC May 6th 2011, para.9 p. 222) 

RIGHT TO EDUCATION 

Act  containing  provisions pertaining to the status of State civil servants  
( N° 84-16 of January 11th 1984) 

The guarantee of the independence of Teachers-Researchers derives from a fundamental principle 
recognized by the laws of the Republic. The challenged provisions (provisions of sections 36, 44 bis to 
44 quinquies, 51 and 60 of Act n° 84-16 of January 11th 1984 containing legal dispositions concerning to 
the State civil service as worded by Act n° 2009-972 of August 3rd 2009 pertaining to mobility and 
professional career paths in the civil service) are not designed to depart from the special rules governing 
the recruitment and appointment of Teachers-Researchers. Furthermore, the application of section 44 ter 
of the Act of January 11th 1984 cannot entail for such persons a change of professional body. With this 
qualification the challenged provisions do not adversely affect the independence of 
Teachers-Researchers. 
(2011-134 QPC June 17th 2011 para 25 p. 278) 

LAW OF COMMUNICATION –  
ACT OF 1986 PERTAINING TO THE FREEDOM OF COMMUNICATION  

AND AMENDMENTS THERETO 

Liability of the “producer” of a public communication site  
(Section 93-3 of Act n° 82-652 of July 29th 1982 on audio-visual communication) 

Taking into account firstly the system of specific liability which inures to the benefit of the Director of 
the publication under the first and final paragraphs of section 93-3 of the Act of July 29th 1982 on 
audio-visual communication and secondly the characteristics of the Internet which, in the current state of 
the art, allows the person sending a message via Internet to remain anonymous, the provisions of said 
section 93 cannot, without introducing an irrebuttable presumption of guilt in criminal matters running 
counter to the abovementioned constitutional requirements, be interpreted as making it possible to 
impose liability on  
the creator or animator of an online public communication service making available to the public 
messages sent by web users in his capacity as producer with respect to the sole contents of a message of 
which he was not aware prior to the latter being put online. Qualification of interpretation 
(2011-164 QPC September 16th 2011 para.7 p. 448) 

LAW OF TERRITORIAL COMMUNITIES 

Education Code (Article L 313-5 - Public educational and professional information and 
guidance centres) 

Article L 313-4 of the Education Code requires each Département to organise a public educational and 
professional information and guidance centre. Independently of this statutory requirement, one or more 
additional centres may be set up by the State on the request of a Territorial Community. If such a 
Community asks to be released from assuming the expenditure incurred by maintaining an additional 
centre which the State has not decided to transform into a State service, Article 313-5 necessary puts the 
State and the Community under a duty to organise the closing down of said centre. With this 



qualification, the challenged provisions do not fail to comply with Articles 72 and 72-2 of the 
Constitution. 
(2011-149 QPC July 13th 2011 paras 6 & 7 p. 353) 

Institutional Act n° 99-209 of March 19th 1999 pertaining to New Caledonia 

Article 77 of the Constitution requires the Institutional Act determining the status of New Caledonia  to 
comply with the guidelines set out in the Noumea Agreement and in particular the guideline whereby the 
Government of New Caledonia shall be appointed by the Congress on the basis of proportional 
representation. The provisions of paragraph IV of section 121 of the Act pertaining to the status of New 
Caledonia must be interpreted solely as authorising the entry on the “new list of candidates” called upon 
to sit as members of the Government of the names of persons initially designated by the Congress to sit 
on said body without the reference in paragraph 1 of section 110 whereby this list is required to contain a 
number of names equal to the seats to be filled, plus three further names precluding the drawing up  
of such “new list of candidates”. The Constitutional Council makes a twofold qualification to this end. 
(2011-633 DC July 12th 2011 para. 5 p. 348) 

Contribution of the State to the financing of expenditure connected  
with the personal autonomy allowance (Act n° 2004-626 of June 30th 2004 – Preservation 

of self-government) 

The provisions relating to the partial compensation by the State of expenditure borne by the 
Départements with respect to the personal autonomy allowance which is viewed as being an extension of 
powers (sections 11 & 12 of Act n° 2004-626 of June 30th 2004 pertaining to solidarity for the autonomy 
of the elderly and disabled persons and  
Articles L 14-10-5 and L 14-10-6 of the Family and Social Welfare Code as worded pursuant to Act n° 
2005-102 of February 11th 2005 on equality of rights and opportunities, participation and citizenship of 
disabled persons) firstly provide for sufficient revenue to finance this compensation and secondly 
guarantee that each Département shall not have to bear surplus expenditure exceeding a certain 
percentage of its tax potential. Thus the principle of self-government is not distorted on the twofold 
condition that those vested with the power to make regulations fix said percentage at a sufficient level 
reflecting all the revenue of the Départements and the public authorities take the necessary corrective 
measures if the increase in net expenditure were to prevent the coming into play of the guarantee 
provided for by Article L14-10-6 
(2011-143 QPC June 30th 2011  para.13 p. 323) 

Contribution of the State to the financing of expenditure connected  
with the disability compensation allowance (Act n° 2004-626 of June 30th 2004 – 

Preservation of self-government) 

The provisions relating to the partial compensation by the State of expenditure borne by the 
Départements with respect to the disability compensation allowance which is viewed as being an 
extension of powers  (Articles L 14-10-4, L 14-10-5, L 14-10-7 and L 14-10-8 of the Family and Social 
Welfare Code) firstly provide for sufficient revenue to finance this compensation and secondly guarantee 
that each Département shall not have to bear surplus expenditure exceeding a certain percentage of its tax 
potential. Thus the principle of self-government is not distorted on the twofold condition that those 
vested with the power to make regulations fix said percentage at a sufficient level reflecting all the 
revenue of the Départements and the public authorities take the necessary corrective measures if the 
increase in net expenditure were to prevent the coming into play of the guarantee provided for by Article 
L14-10-6. 
(2011-144 QPC June 30th 2011  para.11 p. 333) 

Institutional Act pertaining to Territorial Communities governed  
by Article 73 of the Constitution (n° 2011–883 of 27 July 2011) 



Sections 1 and 4 of the Institutional Act pertaining to the Territorial Communities governed by Article 73 
of the Constitution are designed to draw conclusions from the creation of the territorial Communities of 
Guyane and Martinique with respect to the authorisations provided for by Article 73 of the Constitution.  
Section 1 deletes the reference to the Départements and regions of Guyane and Martinique in the fourth 
and fifth parts of the General Code of Territorial Communities. Section 4 inserts the provisions pertaining 
to the authorisations applicable to these Communities in the seventh part of this Code. These new 
provisions are constitutional with the same qualification as that set forth in paragraph 37 of the decision 
of the Constitutional Council n° 2007-547 dated February 15th 2007. Thus the authorisations designed to 
adapt a statutory provision or lay down rules which are the preserve of statute law can only be granted by 
Parliament and not by the Government authorised to intervene in the preserve of statute law on the basis 
of Article 38 of the Constitution. 
(2011-636 DC, July 21st 2011, para.4, p. 369) 

RIGHT OF FOREIGN NATIONALS 

Act pertaining to immigration, integration and nationality  
(n° 2011-672 of June 16th 2011 – Administrative detention) 

When a foreign National has been placed in administrative detention upon the expiry of a period of 
remand in police custody for questioning, the constitutional protection of the freedom of the individual 
requires that the length of time of said remand be taken into account to determine the expiry of the period 
after which a court of law must intervene. In the event of renewal of the remand in police custody by the 
Public Prosecutor the length of the latter may be extended to 48 hours. However the challenged 
provisions cannot, without failing to comply with Article 66 of the Constitution, make it possible for a 
foreign National in custody only to be brought before a trial judge after the expiry of a period of seven 
days as from the beginning of the period of remand. With this qualification, sections 44 and 51 do not run 
counter to Article 66 of the Constitution. 
(2011-631 DC June 9th 2011 para. 73 p. 252) 

The challenged provisions do not modify the provisions whereby a foreign National may not be held in 
detention for longer than the time strictly necessary for his departure and the administration is required to 
act with due diligence to this effect. As held by the Constitutional Council in paragraph 66 of decision n° 
2003-484 DC of November 20th 2003, the judicial authority retains the possibility of interrupting at any 
time the extension of the period of detention, either on its own initiative or at the request of said foreign 
National when circumstances of law or fact so warrant. 
(2011-631 DC June 9th 2011, para.75) 

LAW OF PUBLIC AND SOCIAL FINANCE 

General Tax Code 

Flat rate assessment of income based on lifestyle (Article 168) 

Under 3 of Article 168 of the General Tax Code, a taxpayer is authorised to “ adduce evidence to prove 
that his income or the use of his capital or loans taken out have enabled him to fund his lifestyle”. He 
may thus challenge the flat rate assessment of the administration by adducing evidence to prove the 
manner in which he has financed each of the elements retained for this assessment. These provisions 
cannot however, without disproportionately adversely affecting the principle of equality before public 
burden sharing, preclude the taxpayer subject to the procedure laid down by Article 168 from being 
required to prove that the financing of the property which he possesses does not imply the possession of 
income defined on a flat rate basis. 
(2010-88 QPC January 21st 2011 para.8 p. 74) 

PUBLIC AUTHORITIES 



Institutional Act pertaining to the Defender of Rights  
(n° 2011-333 of March 29th 2011) 

The criminal immunity granted to the Defender of Rights and his Deputies, provided for by section 2 of 
the Institutional Act pertaining to the Defender of Rights, can only apply to opinions which they express 
and acts they carry out in the framework of their duties. It cannot exonerate the Defender of Rights and 
his Deputies from the penalties incurred in the event of failure to comply with the rules provided for by 
section 20 and 29 of the Institutional Act on the Defender of Rights pertaining to secrets protected by 
statute law and by section 22 thereof pertaining to the protection of private premises.  
(2011-626 DC, March 29th 2011, para.6 p. 165)  

The independence of the Defender of Rights implies that the Prime Minister also terminates the period of 
office of the deputies of said Defender of Rights on the recommendation of the latter.  
(2011-626 DC March 29th 2011 para.11 p. 165) 

The powers and duties of the Defender of Rights in disciplinary matters, provided for in section 29 of the 
Institutional Act pertaining to the Defender of Rights, cannot lead the latter to call into question the 
independence of courts which, in such fields, is guaranteed by specific procedures. 
The provisions of section 29 cannot therefore authorise the Defender of Rights to proceed with 
complaints brought by persons involved in legal proceedings concerning the behaviour of a judge 
carrying out the duties of his judicial office. They are solely intended to allow said Defender of Rights to 
inform the Minister of Justice of facts discovered during the carrying out of his duties and likely to entail 
the initiating of disciplinary proceedings against a judge.  
(2011-626 DC March 29th 2011, para.16 p. 165) 

CRIMINAL PROCEDURE 

Code of Criminal Procedure 

Article 62, paragraph 2 (Hearing of suspects) 

Due regard for the rights of the defence requires that a person concerning whom there exist plausible 
reasons to suspect that he has committed or attempted to commit an offence justifying his being 
remanded in police custody for questioning cannot be questioned or continued to be questioned by 
investigators unless said person has been informed of the nature and date of the alleged offence which he 
is suspected of committing and his right to leave the premises of the police station or gendarmerie at any 
time. With this qualification applicable to questioning carried out after the publication of the decision of 
the Constitutional Council, the provisions of paragraph 2 of article 62 of the Code of Criminal Procedure 
do not fail to show due regard for the rights of the defence. 
(2011- QPC 191/194/195/196/197 QPC November 18th 2011 para.20 p. 544) 

Article 186 (Appeal against Orders of the Investigating Magistrate and the Freedom and Detention 
Judge) 

The provisions of Article 186 of the Code of Criminal Procedure cannot, without imposing an 
unwarranted restriction on the rights of the defence, be interpreted as excluding the right of the person 
placed under a preliminary judicial criminal investigation to appeal against an order of the Investigating 
Magistrate or the Freedom and Detention judge which he claims infringe his rights and of which he 
cannot usefully challenge the provisions  either in the manner provided for by Articles 186 to 186-3 of 
the Code of Criminal Procedure nor at a later stage of the proceedings, in particular before the court of 
trial.  
(2011-153 QPC, July 13th 2011 para. 7 p. 362) 

Articles 230-6 to 230-11 (Records of previous convictions) 

Section 11 of the Internal Security Guideline and Programming Act codifies with Articles 230-6 to 
230-11 of the Code of Criminal Procedure, while amending the same, the provisions of section 21 of Act 
n° 2003-239 of March 18th 2003 pertaining to files concerning previous convictions. 
In its decision of March 13th 2003, the Constitutional Council held sections 21 and 25 of the Act of 



March 18th 2003 on internal security to be constitutional subject to the qualifications set forth in 
paragraphs 26, 34 ,38 and 43 of said decision.  
It held that : 
–the Act of January 6th 1978 on Data Processing, Data Files and Individual Liberties applies to the 
processing of the information in question and that any person whose name in entered in the Data files 
must be allowed to exercise his right of access and rectification of data concerning him in the conditions 
provided for by section 39 of said statute; 
–that when data are consulted in the framework of an administrative enquiry  such data may constitute 
one only element of the decision taken by the administrative authority under the supervision of a judge; 
–that the use of such data cannot make it possible to call into question the acquisition of French 
nationality when, under the law, such acquisition is ex lege nor can it be used to preclude the renewal of a 
residence permit when under the law, this is ex lege or when it is governed by due regard for the right of 
each person to lead a normal family life; 
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