
ANALYTICAL SYNOPSIS 2007



NOTE TO THE READER

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the
French Constitutional Council. The abstracts of the decisions are listed under 15 headings.
Reference is not necessarily made to each of the headings each year.

Decisions are identified in different ways depending on the nature of the review :

1 – Decisions reviewing presidential elections or referendums bear the date on which they were
delivered without any other specific indication.

2 – Decisions on cases arising from parliamentary elections are referred to by chamber – AN
(Assemblée Nationale) or Senate – department and constituency, e.g. AN, Bouches-du-Rhône,
Constituency 2.

3 – Constitutional review cases are referenced in the following manner : 90-273 DC, 4 May
1990, where the numbers represent the year of registration (90) and the order of registration
on the court docket (273), and the abbreviation designates the type of referral :

DC – Constitutional review ;

LP – Law of the land : Following the constitutional revision of 20 June 1998 reintroducing a
Title XIII in the Constitution on transitional provisions relating to New Caledonia, Parliament
enacted an Institutional Act on 19 March 1999 ; section 104 provides that a “loi du pays” (law
of the country) may be referred to the Constitutional Council prior to promulgation.
Decisions relating to them are classified under “LP” (loi du pays) ;

FNR or L – Decision relating to the separation of powers, i.e. to the executive or to the
legislature ;

I or D – Decision relating to the situation of a member of Parliament (incompatibility,
ineligibility or disqualification).

Other abbreviations occasionally used are :

Ass. CE – Judgment given by the full senate of the Council of State (Conseil d’Etat).

Cass – Judgment given by the Court of Cassation

ECJ – Judgment given by the Court of Justice of the European Communities.

A number of expressions in the abstracts have been left in French and italicised, usually
because no suitable English equivalent exits. These are elucidated in the Glossary.
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PARLIAMENT

STATUS OF MEMBERS

Generalities

If Members of the National Assembly and Senators are elected by universal suffrage, direct for
the former and indirect for the latter, each of them represents the entire Nation in Parliament
and not the population of any single constituency.

The provisions of the Institutional Act pertaining to the representation in Parliament of
Mayotte, Saint-Barthélemy, Saint-Martin and Saint-Pierre-et-Miquelon should be taken as
merely reiterating the fact that elections of Members of the National Assembly and the Senate
are held in these communities. With this qualification, they are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, paras 9 and 10, p. 60)

Composition of the two Houses of Parliament

Determination of number of Members of the National Assembly

Although Section 7 of the Institutional Act of February 21st 2007 inserted into the Electoral
Code Articles L.O 479 and L.O 506 under which a Member of the National Assembly is elected
both for Saint Barthelémy and Saint-Martin, Section 18 of this statute provides that such
provisions shall only take effect “ upon the general renewal of the National Assembly following
the elections held in June 2007”. The party making the referral therefore has no grounds for
arguing that voters residing in Saint-Martin and Saint-Barthelémy should not have taken part
in voting for the election of the Member for the 4th constituency of Guadeloupe.
(Decision no 2007-3909, July 26th 2007, A.N Guadeloupe, 4th constit. para 2., p. 293)

Overseas Territories

The provisions of the Institutional Act pertaining to Overseas Territories creating two seats of
Members of the National Assembly, one for Saint-Barthélemy and the other for Saint-Martin,
pursuant to amendments tabled by the Government in the National Assembly, shall take effect
“as of elections to the National Assembly held in June 2007”.

As shown by Parliamentary debate, Parliament intended to postpone the coming into force of
this measure pending the taking of measures designed to correct demographic disparities
affecting all constituencies at national level, including those of Guadeloupe. With this quali-
fication, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 7, p. 60)

Special rules applying to the Senate

Overseas Territories

The provisions of the Institutional Act pertaining to Overseas Territories creating two seats of
Senators, one for Saint-Barthélemy and the other for Saint-Martin, pursuant to amendments
tabled by the Government in the National Assembly, are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 8, p. 60)
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Conditions of Eligibility

Ascertainment of automatic disqualification from holding office

The Constitutional Council is not required to rule upon the request made by the Minister of
Justice that it formally ascertain the automatic disqualification of a Member of the National
Assembly from holding office, once the Member involved has resigned in the meantime.
(Decision no 2007-19 D, March 22nd 2007, paras 1 and 2, p. 103)

LEGISLATIVE PROCEEDINGS

Consultation procedure

Consultation of Assemblies of Overseas Territorial Communities

The provisions of the Institutional Act pertaining to Overseas Territorial Communities based
on Article 74 of the Constitution were submitted for an advisory opinion to the Deliberative
Assemblies of the Overseas Territorial Communities governed by said Article before the
Council of State gave its ruling with respect thereto. They were thus passed in full compliance
with the rules of procedure laid down in Article 74 of the Constitution.
(Decision no 2007-547 DC, February 15th 2007, para 2, p. 60)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia were, in accordance with Article 74 of the
Constitution, passed after consultation with the Assembly of French Polynesia before the
Council of State gave its opinion.
(Decision no 2007-559 DC, December 6th 2007, paras 1 and 32, p. 439)

The Presidents of the two Houses may require the High Commissioner to consult the Assembly
of French Polynesia on Private Members’Bills. This provision conforms to the Constitution by
reason of the final paragraph of Article 72, which entrusts the State representative in the
Territorial Communities of the Republic with the task of ensuring “compliance with the law”
and the sixth paragraph of Article 74, which empowers the Institutional Act to determine “the
conditions” in which the institutions of French Polynesia are consulted on Government and
Private Members’Bills including provisions relating specifically to the Community.

However, the Presidents of the two Houses cannot require the High Commissioner to declare
a state of urgency under Section 9 of the Institutional Act of February 27th 2004 in order to
reduce the time allotted for consultation from one month to fifteen days. With this qualifica-
tion Section 9 of the Institutional Act designed to enhance the stability of the institutions and
the transparency of political life in French Polynesia is not unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, paras 33 to 35, p. 439)

First reading of a Bill by the Senate (Article 39, indent 2)

Government Bill mainly intended to organise territorial communities

Requirement complied with

The Government Institutional Bill containing statutory and institutional provisions pertaining
to Overseas Territorial Communities and mainly intended to organise territorial communities,
was first tabled in the Senate as required by indent 2 of Article 39 of the Constitution.
(Decision no 2007-547 DC, February 15th 2007, para 2, p. 60)
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Dealing mainly with the organisation of a Territorial Community, the Institutional Bill
designed to enhance the stability of the Institutions and the transparency of political life in
French Polynesia was first submitted to the Senate as required by paragraph 2 of Article 38 of
the Constitution.
(Decision no 2007-559 DC, December 6th 2007, para 1, p. 439)

Right of amendment

Amendments tabled in the framework of debate on a Bill

Principles

No clause may be tabled by way of amendment when it is devoid of any connection with the Bill
tabled before the first House called upon to debate it.
(Decision no 2007-546 DC, January 25th 2007, para 5, p. 55 ; decision no 2007-549 DC, February 19th 2007, para 5,
p. 73 ; decision no 2007-552 DC, March 1st 2007, para 5, p. 90 ; decision no 2007-557 DC, November 15th 2007, para
27, p. 360)

Applications

Connection with the Bill under debate – yes

Section 24 of the Act pertaining to Health Professions, tabled as an amendment and relating
to the creation of a new tariff sector accessible to specialists in certain fields, is not devoid of any
connection with the purpose of the initial Bill.
(Decision no 2007-546 DC, January 25th 2007, paras 10 and 15, p. 55)

Connection with the Bill under debate – no

Section 24 of the Act pertaining to Health Professions, tabled as a Government amendment
and empowering the Government in the conditions provided for in Article 38 of the Consti-
tution “ to modify by Ordinance statutory provisions relating to psychiatric treatment given
without consent” is devoid of any connection with the provisions of the Bill in which it was
inserted. Clause 1 of said Bill was merely designed to ratify an Ordinance of August 26th 2005
pertaining to the statutory organisation of health professions. The other provisions of said Bill
dealt solely with the Councils of the Medical Professions, the status of dieticians and the
registration in Registers of Healthcare Professionals of physiotherapists and chiropodists.

Although the Senate completed the initial title of the Bill in order to incorporate the power
given to the Government to modify provisions pertaining to psychiatric treatment given
without consent, such a modification is in itself of no effect as regards the regularity of the
proceedings in which the Bill was passed.

Section 23 of the Act, which sought to achieve the same purposes as provisions in another Bill,
on which debate nevertheless continues, was therefore passed in proceedings which were
unconstitutional.
(Decision no 2007-546 DC, January 25th 2007, paras 2 to 9, p. 55)

Sections 35 and 36 of the Act containing provisions adapting EC law in the field of medicines,
resulting from amendments passed on first reading of the Bill by the National Assembly, dealt
with the use of the title of physiotherapist. They are devoid of any connection with the
provisions pertaining to medicines which appeared in the Bill from which the Act derives.

Sections 35 and 26 were thus passed in proceedings which were unconstitutional.
(Decision no 2007-549 DC, February 19th 2007, paras 2 to 8, p. 73)

Sections 39, 40, 41 and 42 of the Act pertaining to the legal protection of adults and which
concern the management of the Company and Trade Register, the recourse to arbitration by
legal entities of public law, companies qualified as auctioneers and the access of bailiffs and
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process servers to communal areas of buildings used for housing, come from amendments
devoid of any connection with the provisions of the initial Bill. The latter was designed solely
to reform the legal, financial and institutional framework of the rules governing the legal
protection of adults. These sections were thus passed in proceedings which were unconstitu-
tional.

Similarly, sections 34 (pertaining to the entry of details as to nationality on birth certificates) ;
section 35 (pertaining to the coming into force of the Code of Civil Procedure) and section 38
(ratifying Ordinance no 2005-759 of July 4th 2004 reforming filiation) are held to be uncon-
stitutional on the same grounds.

No clause may be tabled by way of amendment when it is devoid of any connection with the Bill
tabled before the first House called upon to debate it.
(Decision no 2007-552 DC, March 1st 2007, paras 2, 6 to 8, p. 90)

Section 63 of the Act relating to the control of immigration, integration and asylum which
amends the Act of January 6th 1978 in order to allow processing of personal data “indicating,
directly or indirectly, the racial or ethnic origins” of persons for the carrying out of studies of
diversity of origin, discrimination and integration derives from an amendment devoid of any
connection with the provisions of the initial Bill. This Bill amended solely the Code on entry
and residence of foreigners and the right of asylum, and dealt with family reunion, asylum and
immigration for professional reasons. It was thus passed in proceedings which are unconsti-
tutional.
(Decision no 2007-557 DC, November 15th 2007, paras 24 to 29, p. 360)

Requirement of a direct connection for amendments tabled after first reading

Principle

The economy of Article 45 of the Constitution and in particular the first indent thereof
provides that additions to or modification of amendments tabled by Members of Parliament or
the Government after the first reading of a Bill must have a direct connection with the
provision under debate. However amendments designed to ensure compliance with the
Constitution, coordination with provisions under debate or to rectify any material error are
not subject to such a requirement.
(Decision no 2007-553 DC, March 3rd 2007, para 34, p. 93)

Applications

The amendment at the origin of III of section 34 of the Act pertaining to the prevention of
delinquency which extends to defamation the cases in which Departmental associations of
Mayors may exercise the rights vested in civil plaintiffs in criminal cases, was passed on the
second reading. This addition was not at this stage of proceedings directly connected with the
provision to be debated. Neither was it designed to ensure compliance with the Constitution,
coordination with provisions under debate or to rectify any material error. It must therefore be
deemed to have been passed in proceedings which are unconstitutional.
(Decision no 2007-553 DC, March 3rd 2007, para 36, p. 93)

Voting on ordinary Government Bills and Private Members’Bills

Title of a Bill

Section 23 of the Act pertaining to Health Professionals, originating from a Government
amendment, is devoid of any connection with the provisions in the Bill from which this Act
derives.
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The fact that the Senate completed the initial title of the Bill in order to incorporate the power
given to the Government to refer to the authorisation granted to the Government to modify by
Ordinance provisions pertaining to psychiatric treatment given without consent, is in itself of
no effect as regards the regularity of the proceedings in which the Bill was passed.
(Decision no 2007-546 DC, January 25th 2007, paras 2 and 6 to 8, p. 55)

Voting on Institutional Government Bills and Private Members’Bills

Institutional Bill pertaining to the Senate

The statutory and institutional provisions of the Institutional Bill pertaining to Overseas
Territories was debated in compliance with the requirements of Article 46 of the Constitution.
In particular the institutional provisions concerning the Senate was passed in the same terms
by both Houses, as required by indent four of said Article. (Implicit solution : institutional
provisions concerning the Senate may be subject to the Joint Committee procedure)
(Decision no 2007-547 DC, February 15th 2007, para 2, p. 60)

The Institutional Bill designed to enhance the stability of the Institutions and the transparency
of political life in French Polynesia was debated in full compliance with the requirements laid
down by Article 46 of the Constitution. In particular the institutional provisions relating to the
Senate were passed in the same terms by both Houses of Parliament

as required by paragraph 4 thereof.
(Decision no 2007-559 DC, December 6th 2007, para 1, p. 439)

Special case

Provisions concerning decision taken by Overseas Territorial Communities.

The Institutional Act pertaining to overseas communities provides that provisions adopted by
Deliberative Assemblies of overseas Departments and Regions in order to exercise the powers
vested in them by indent 2 and 3 of Article 73 of the Constitution may only be amended by a
subsequent statute or regulation when said indents “expressly” provide for this.
(Decision no 2007-547 DC, February 15th 2007, para 36, p. 60)

PARLIAMENTARY REVIEW

Review of the Activities of the European Union

Revision of Treaties

It is necessary to decide whether the prerogatives recognised as vested in national Parliaments
by the Treaty modifying European Union and the Treaty establishing the European Commu-
nities, which increase their participation in the activities of the European Union, may be
exercised within the framework of the current provisions of the Constitution.

7 of Article 48 of the Treaty on European Union, as worded pursuant to 56) of Article 1 of the
Treaty of Lisbon, recognises that the French Parliament is entitled to oppose the implemen-
tation of a procedure of simplified revision of the Treaties, and reiterates the provisions of
Article IV-444 of the Treaty establishing a Constitution for Europe. It requires a revision of the
Constitution for the same reasons as those set forth in the Decision no 2004-505 DC of
November 19th 2004.
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3 of Article 81 of the Treaty on the Functioning of the European Union, as worded pursuant
to 66) of Article 2 of the Treaty of Lisbon, which recognises the right of the French Parliament
to make its opposition known to the subjecting of certain aspects of family law to the ordinary
legislative procedure, requires a revision of the Constitution in order to enable Parliament to
exercise this prerogative.
(Decision no 2007-560 DC, December 20th 2007, paras 28 to 30 and 32, p. 459)

Principle of subsidiarity

It is necessary to decide whether the prerogatives recognised as vested in national Parliaments
by the Treaty modifying European Union and the Treaty establishing the European Commu-
nities, which increase their participation in the activities of the European Union, may be
exercised within the framework of the current provisions of the Constitution.

Articles 6, 7 paragraphs 1 and 2, and 8 of the Protocol on the application of the principles of
subsidiarity and proportionality to which the Treaty of Lisbon refers and which reiterate the
provisions of Article 6 to 8 of the Protocol no 2 of the Treaty establishing a Constitution for
Europe, while extending the timeframe within which the French Parliament may, if need be
under procedures proper to each of its Houses, formulate a reasoned opinion, require a
revision of the Constitution for the same reasons as those set forth in Decision no 2004-505 DC
of November 19th 2004.

3 of Article 7 of the Protocol on the application of the principles of subsidiarity and propor-
tionality which confers on national Parliaments, within the framework of ordinary legislative
procedure, new means, in comparison with the Treaty establishing a Constitution for Europe,
of ensuring compliance with the principle of subsidiarity, also requires a revision of the
Constitution to enable Parliament to exercise this prerogative.
(Decision no 2007-560 DC, December 20th 2007, paras 28, 29, 31 and 32, p. 459)

JUDICIAL AUTHORITY AND THE COURTS

STATUS OF THE JUDICIARY

Constitutional guarantees

Independence of the Judicial Authority

The independence of the Judicial Authority, guaranteed by Article 64 of the Constitution, and
the principle of the separation of powers, proclaimed by Article 16 of the Declaration of 1789,
do not preclude Parliament from providing that a serious and deliberate infringement by a
judge of a rule of procedure constituting a fundamental guarantee of the rights of parties to
proceedings may render said judge liable to disciplinary proceedings. These principles
nevertheless preclude the instituting of disciplinary proceedings so long as this infringement
has not been formally ascertained by a res judicata decision of a court of law.
(Decision no 2007-551 DC, March 1st 2007, para 7, p. 86)

Article 16 of the Declaration of 1789 and Article 64 of the Constitution guarantee the
independence of courts of law and the specific nature of their function, which cannot be
encroached upon by Parliament, the Government or any administrative body. Parliament by
an Institutional Act has entrusted the Mediator of the Republic, assisted by a Commission, with
the task of investigating complaints made by persons involved in legal proceedings. Although
it has specified that the Mediator is not at liberty to give his opinion on acts of courts of law, it
nevertheless has conferred upon him the right to “solicit all useful information” from Chief
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Justices or Chief Public Prosecutors of Courts of Appeal. Parliament has provided that, when
the Mediator deems that the facts brought to his attention are such as to warrant disciplinary
proceedings, he shall transmit the complaint to the” Minister of Justice for the purpose of
referring the matter to the High Council of the Judiciary”. The Minister of Justice is in all
events required to ask the relevant services to launch an enquiry. Although the Minister of
Justice is not required to institute disciplinary proceedings he must, when failing to institute
such proceedings, inform the Mediator of the reasons for this decision. The Mediator may
then “draft a special report which shall be published in the Journal officiel”. By vesting the
Mediator will all these powers, Parliament when passing the Institutional Act, disregarded both
the principle of the separation of powers and the independence of the Judicial Authority.
(Decision no 2007-551 DC, March 1st 2007, paras 10 and 11, p. 86)

High Council of the Judiciary

Although section 24 of the Institutional Act pertaining to the recruitment, training and
discipline of judges, referring to Article 38 of the Ordinance of December 22nd 1958 consti-
tuting an Institutional Act pertaining to the status of the Judiciary, provides for the consulta-
tion of the High Council of the Judiciary with respect to the appointment, in certain
conditions, of Chief Public Prosecutors at Courts of Appeal and Avocats généraux at the Cour de
Cassation, the opinion of this body would be devoid of any effect in the event of such an
appointment being automatic. (censured for disregarding the seventh indent of Article 65 of
the Constitution).
(Decision no 2007-551 DC, March 1st 2007, paras 17 and 18, p. 86)

Rules pertaining to the holding of judicial office

Incompatibilities

With regard to the powers conferred on the Institutions of Overseas Communities governed by
Article 74 and to the those of New Caledonia, whose task is not limited to merely administering
said communities, Parliament was free to provide for rules of incompatibility of a stricter
nature than those applicable to the holding of elected office in other territorial communities.
It was therefore at liberty to provide for an absolute incompatibility between the holding of
judicial office, irrespective of the Court in which the holder of such office performs his duties,
and the holding of elected office in these communities.
(Decision no 547 DC, February 15th 2007, paras 17 and 18, p. 60)

Section 35 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia completes Article 9 of the Ordinance of
December 22nd 1958 pertaining to the status of the Judiciary in order to add to the list of offices
incompatible with the holding of judicial office that of member of the government of French
Polynesia. This provision already derives from the combination of Sections 75 and 111 of the
Institutional Act of February 27th 2004, already held to be constitutional by the decision of
February 12th 2004. There is therefore no need to reopen the issue of whether or not it is
constitutional.
(Decision no 2007-559 DC, December 6th 2007, para 2, p. 439)

Liability

The independence of the Judicial Authority, guaranteed by Article 64 of the Constitution, and
the principle of the separation of powers, proclaimed by Article 16 of the Declaration of 1789,
do not preclude Parliament from providing that a serious and deliberate infringement by a
judge of a rule of procedure constituting a fundamental guarantee of the rights of parties to
proceedings may render said judge liable to disciplinary proceedings. These principles
nevertheless preclude the instituting of disciplinary proceedings so long as this infringement
has not been formally ascertained by a res judicata decision of a court of law.
(Decision no 2007-551 DC, March 1st 2007, para 7, p. 86)
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COURTS OF LAW

Separation of Powers

The guarantee of rights and the principle of the separation of powers proclaimed by Article 16
of the Declaration of 1789 require that when criminal proceedings have been instituted
approval of any plea bargaining is the sole preserve of a member of the Bench.

Consequently, the provisions of the General Code of Territorial Communities which authorise
certain overseas communities to regulate plea bargaining “in all administrative, tax, customs
and excise or economic matters “ over which they have jurisdiction” and which specify that
“when such plea bargaining concerns acts constituting offences and results in the termination
of a prosecution, it may only take place with the prior agreement of the Public Prosecutor”
such be taken to mean as governing the plea bargaining procedure solely in those matters
coming under the jurisdiction of the Community involved and in the sole event that no
prosecution has been brought. Qualified interpretation
(Decision no 2007-547 DC, February 15th 2007, paras 50 to 52, p. 60)

POWER TO ENACT LAWS AND MAKE REGULATIONS

GENERALITIES

Scope and limits of power to enact laws

Failure to exercise full powers

No failure to exercise full powers

Creation of a Public establishment belonging to an existing category

The Public establishment managing the La Defense business district, which brings together a
Department and two communes for the purpose of managing installations and services in an
urban area, belongs, both by its specificity and its territorial attachment, to the category of
public establishments of mixed syndicates as defined by Articles L 5721-1 and following of the
General Code of Territorial Communities. It does not therefore constitute a new category of
public establishment.

The compulsory adhesion of three communities to a mixed syndicate adversely affects their
freedom of administration and thus could only derive from a statute. Parliament is therefore
required to specify clearly the obligations imposed upon these communities as regards both
scope and purpose, which it has done in the case in hand.
(Decision no 2007-548 DC, February 22nd 2007, paras 9 to 15, p. 76)

Social law

Paragraphs 7 and 8 of the Preamble to the Constitution of 1946 and Article 34 of the
Constitution provide that Parliament may have recourse to a Decree or to collective bargaining
to specify the manner in which rules laid down by it for the exercising of the right to strike are
to be applied. Section 2 of the Act on Social Dialogue and the Continuity of the Public Service
in Regular Public Land-based Passenger Transport provides that in the absence of a framework
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agreement or branch agreement as of January 1st 2008 a Decree issued by the Council of State
(Conseil d’Etat) shall determine, in the conditions provided for by the Act, the organisation and
unfolding of the procedure for the prevention of industrial disputes. This section determines
the purpose, provides for the contents and specifies the conditions of implementation of this
Decree, which is merely required to specify the manner in which the Act is to be applied. This
being the case, Parliament has not failed to exercise the powers vested in it by Article 34 of the
Constitution
(Decision no 2007-556 DC, August 16th 2007, paras 6 to 8, p. 319)

Repeal or amendment of previous statutes

Amendment of previous statutes

Amendment of ordinary statutes

Audiovisual Communication

Parliament may, at any time, ruling in matters under its jurisdiction, amend or repeal previous
statutes by replacing them, if need be, by other provisions. It cannot however deprive rules and
principles of constitutional status of statutory guarantees.
(Decision no 2007-550 DC, February 27th 2007, para 4, p. 81)

The Constitutional Council is not vested with any general power of appreciation and decision-
making similar to that conferred upon Parliament. It is therefore not incumbent upon the
Council to seek whether the objective fixed by Parliament could be achieved by other means,
once the means retained are not patently inappropriate for the attainment of the prescribed
objective
(Decision no 2007-550 DC, February 27th 2007, para 5, p. 81)

Respective powers of the Constitution and Statute law

Miscellaneous

Parliament when passing an Institutional Act encroaches upon constituent powers when
requiring prior revision of the Constitution in order for a part of the territory of the Republic
to cease to be a part of the latter
(Decision no 2007-547 DC, February 15th 2007, para 13, p. 81)

Respective powers of ordinary Acts and Finance Acts

Provisions deriving from an ordinary Act

The rule governing the appropriation of surplus revenue provided for by sections 34 and 35 of
the Institutional Act of August 1st 2001 pertaining to Finance Acts as amended is neither aimed
at nor does it result in modifying the power of Parliament to decide, in the course of a financial
year, upon new tax measures
(Decision no 2007-555 DC, August 16th 2007, para. 37, p. 310)

Intelligibility of statute law and conformity with the Constitution.

Parliament must exercise to the full the powers vested in it by the Constitution and in
particular by Article 34 thereof. The full exercise of such powers, together with the object of
constitutional status that the law be intelligible and accessible, which derives from
Articles 4,5,6 and 16 of the Declaration of 1789, place it under a duty to enact provisions which
are sufficiently precise and unequivocal. Protection must be afforded to all from interpreta-
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tions which run counter to the Constitution or from the risk of arbitrary decisions, without
leaving it to Courts of law or Administrative authorities to determine rules which the Consti-
tution provides should be the sole preserve of statute law.
(Decision no 557 DC, November 15th 2007, para.19, p. 360)

Methods of exercising the power to make regulations

Measures for applying statute law

Parliament has not failed to exercise its powers when leaving it to a Decree issued by the
Council of State to draw up the list of States in which the registration of civil status presents
shortcomings and where the new system provided for by Article I 111-6 of the Code on entry
and residence of foreigners and the right of asylum will be applied on an experimental basis,
the conditions under which the genetic testing of persons for identification purposes shall be
carried out, the duration of said experiment in the limits fixed by statute and the conditions
for authorising persons to proceed to carry out such testing.
(Decision no 2007-557 DC, November 15th 2007, para 21, p. 360)

Authority of the Government to take by Ordinance measures coming under the
scope of statute law

Conditions governing recourse to Article 38

Exclusion of certain Enabling Acts or Ratifying Acts passed for Overseas Territorial Commu-
nities under Articles 73 and 74 of the Constitution

The Institutional Act containing statutory and regulatory provisions pertaining to overseas
communities provides that the authorisation conferred upon the Deliberative Assemblies of
Overseas Departments and regions to exercise the powers vested in them under indents 2 and
3 thereof “ is conferred by statute law”.

Having regard to the general economy of Article 73 of the Constitution, Parliament when
passing the Institutional Act intended that the conferring of such an authorisation be the sole
preserve of statute law, excluding Ordinances issued on the basis of Article 38 of the Consti-
tution.

With this qualification, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, paras 37 and 41, p. 60)

Section 12 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia which provides that Decrees approving a
Government or Private Member’s Bill for a “law of the land” in matters where French Polynesia
is only authorised to participate in exercising the powers of the State “cannot come into effect
before ratification by statute” complies with the qualifications formulated in paragraph 49 of
the decision of the Constitutional Council dated February 12th 2004, requiring ratification “by
Parliament “ when Ordinances under Article 38 of the Constitution are excluded.
(Decision no 2007-559 DC, December 6th 2007, para 41, p. 439)

Experiments provided for by statute law or regulation
(Article 37-1 of the Constitution)

Principles

Article 37-1 of the Constitution allows Parliament to authorise, with a view to their possible
generalisation, experiments of limited purpose and duration departing from the principle of
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equality before the law. On the basis of this provision, Parliament was able to limit, in section 13
of the Act relating to the control of immigration, integration and asylum, the scope of this new
system of proof to visa applicants from certain countries where the registration of civil status
presents certain shortcomings.
(Decision no 2007-557 DC, November 15th 2007, para 13, p. 360)

DISTRIBUTION OF POWERS BY SUBJECT MATTER

Civic rights, guarantees of civil liberties

Freedom of communication

When passing the provisions designed to replace analogue broadcasting by digital broadcast-
ing, Parliament did not fail to exercise the power vested it in by Article 34 of the Constitution
to “determine the rules concerning... the fundamental guarantees granted to citizens for the
exercise of their civil liberties “.
(Decision no 2007-550 DC, February 27th 2007, para 17, p. 81)

Guarantees as regards Courts of law

Civil procedure applicable to proceedings before the Tribunal de Grande Instance is not
included in the list set out in Article 34 of the Constitution.
(Decision no 2007-557 DC, November 15th 2007, para 21, p. 360)

Criminal law : crimes and major offences, criminal procedure, amnesty

Rules governing litigation not of a criminal nature

Civil procedure

Civil procedure applicable to proceedings before the Tribunal de Grande Instance is not
included in the list set out in Article 34 of the Constitution.
(Decision no 2007-557 DC, November 15th 2007, para 21, p. 360)

Public Establishments

Concept of category of Public establishments

Criteria

The public establishment managing the La Defense business district, which brings together a
Department and two communes for the purpose of managing installations and services in an
urban area, belongs, both by its specificity and its territorial attachment, to the category of
public establishments of mixed syndicates as defined by Articles L 5721-1 and following of the
General Code of Territorial Communities. It does not therefore constitute a new category of
public establishment.

The compulsory adhesion of three communities to a mixed syndicate adversely affects their
freedom of administration and thus could only derive from a statute. Parliament is therefore
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required to specify clearly the obligations imposed upon these communities as regards both
scope and purpose, which it has done in the case in hand.
(Decision no 2007-548 DC, February 22nd 2007, paras 11 and 12, p. 76)

Territorial Communities

Self-government of Territorial Communities

Town Planning

The general town planning guidelines mentioned in indent 2 of new Articles 141-3 of the
Town Planning Code do not constitute town planning rules directly assertable against private
persons. The town planning rules provided for in new Article 141-4 apply solely to those parts
of the territory of the La Défense district which are not covered by a local town planning
scheme or a town planning document applicable in lieu of the latter. The statute referred for
review does not adversely affect the provisions of the Town Planning Code pertaining to the
drawing up and assertability of local town planning schemes nor the guideline scheme of the
Greater Paris Region. Hence the arguments based on the fact that these provisions, insofar as
they do not provide for any hierarchy of applicable standards, are impaired by a failure to
exercise powers fully are to be dismissed.
(Decision no 2007-548 DC, February 22nd 2007, para 5, p. 76)

Powers of Territorial Communities and Administrative Supervision

Under the final indent of Article 72 of the Constitution : “In the Territorial Communities of
the Republic, the State representative, representing each of the members of the Government,
shall be responsible for national interests, administrative supervision and compliance with the
law”. It is thus the task of Parliament to provide for the intervention of the State representative
to remedy, under judicial supervision, difficulties arising from the failure by the competent
decentralised authorities to take decisions by substituting for the latter when such a failure to
take a decision is liable to adversely affect the operating of public services and the application
of the law.
(Decision no 2007-556 DC, August 16th 2007, para 24, p. 319)

Employment Law – Trade Union Law

Collective bargaining

Parliament is free, after having defined the rights and duties connected with working condi-
tions and employer-employee relations, to leave it to employers and employees, or their
respective organisations, to specify, in particular through collective bargaining, the means of
application of the standards which it lays down.
(Decision no 2007-556 DC, August 16th 2007, para 28, p. 319)

Right to strike

Parliament is free, after having defined the rights and duties connected with working condi-
tions and employer-employee relations, to leave it to employers and employees, or their
representative organisations, to specify, in particular through collective bargaining, the means
of application of the standards which it lays down.

In the event of failure to reach a joint agreement, it is in all events the task of the company
responsible for providing public services to compile a list of the resources making it possible to
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ensure the continuity of the public service it is responsible for managing in the event of strike
action.
(Decision no 2007-556 DC, August 16th 2007, para 28, p. 319)

CONSTITUTIONAL COUNCIL AND
REVIEW OF CONSTITUTIONALITY

SCOPE OF THE JURISDICTION OF THE CONSTITUTIONAL COUNCIL

Extent of the jurisdiction of the Constitutional Council

Examination of uncontested provisions of a statute referred for review

No clause may be tabled by way of amendment when it is devoid of any connection with the Bill
tabled before the first House called upon to debate it.

Sections 34, 35 and 38 of the Act pertaining to the legal protection of adults and pertaining to
the entry of information as to nationality on birth certificates, to the coming into force of the
Code of Civil Procedure and the ratification of Ordinance no 2005-759 of July 4th 2004
reforming filiation, originate from amendments devoid of any connection with the provisions
of the initial Bill. The latter was designed solely to reform the legal, financial and institutional
framework of the rules governing the legal protection of adults. These sections were thus
passed in proceedings which were unconstitutional..
(Decision no 2007-552 DC, March 1st 2007, paras 5 to 8, p. 90)

The economy of Article 45 of the Constitution and in particular the first indent thereof
provides that additions to or modification of amendments tabled by Members of Parliament or
the Government after the first reading of a Bill must have a direct connection with the
provision under debate. However amendments designed to ensure compliance with the
Constitution, coordination with provisions under debate or to rectify any material error are
not subject to such a requirement.

In consequence of the foregoing, III of Section 34 of the Act pertaining to the prevention of
delinquency is held to be unconstitutional.
(Decision no 2007-553 DC, March 3rd 2007, paras 34 and 36, p. 93)

The Constitutional Council reviewed proprio mutu section 5 of the Act pertaining to Work,
Employment and Purchasing Power and held unconstitutional the provisions thereof which
extend to existing mortgages the tax relief introduced to encourage persons to purchase their
main place of residence.
(Decision no 2007-555 DC, August 16th 2007, paras 18 to 21, p. 310)

REFERRAL TO THE CONSTITUTIONAL COUNCIL –
CONDITIONS OF ADMISSIBILITY – NO CASE TO ANSWER –

INOPERATIVE ARGUMENT OR ARGUMENT NOT SUPPORTED
BY THE FACTS

Capacity of persons making a referral

Inadmissibility of a referral made by fewer than sixty Members of the National Assembly or
sixty Senators

Although paragraph 2 of Article 61 of the Constitution provides that statutes may be referred
to the Constitutional Council for review by Members of Parliament, the exercising of this
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prerogative is reserved for a group of no fewer than sixty Members of the National Assembly or
sixty Senators.

Two sets of “further submittals” registered by the Secretariat general of the Constitutional
Council, the first presented in the name of fifteen members of the National Assembly, the
second by twenty three Senators, are thus inadmissible.
(Decision no 2007-557 DC, November 15th 2007, paras 2 to 4, p. 360)

Inoperative argument or argument not supported by the facts

Inoperative argument

Arguments based on the infringement of paragraph 7 of the Preamble of 1946 are inoperative
to challenge the constitutional nature of a provision which does not regulate the right to strike
(Decision no 2007-556 DC, August 16th 2007, para 21, p. 319)

NORMS OF REFERENCE FOR REVIEW OF CONSTITUTIONALITY

Applicable norms of reference

Declaration of the Rights of Man and the Citizen

Equality (Article 1)

Article 1 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims : “Men are
born and remain free and equal in rights”. Application to personal status.
(Decision no 2007-557 DC, November 15th 2007, paras 7 and 9, p. 360)

Right to privacy (Article 2)

Liberty as proclaimed by Article 2 of the Declaration of the Rights of Man and the Citizen of
1789 implies the right to privacy.
(Decision no 2007-553 DC, March 3rd 2007, para 4, p. 93 ; decision no 2007-557 DC, November 15th 2007, para 17,
p. 360)

Liberty proclaimed by Article 4 of the Declaration of 1789

Parliament cannot take measures likely to adversely affect contracts already lawfully entered
into unless such measures are warranted by a reason of general interest, on pain of failing to
comply with the requirements deriving from Articles 4 and 16 of the Declaration of the Rights
of Man and the Citizen of 1789, and the principle of the participation of workers in the
collective determination of their working conditions as stated in paragraph 8 of the Preamble
of 1946.
(Decision no 2007-556 DC, August 16th 2007, para 17, p. 319)

Principle of responsibility (Article 4)

The principle of responsibility derives from Article 4 of the Declaration of 1789 which
proclaims : “Liberty consists in being able to do anything which does not harm others : thus the
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exercise of the natural rights of every man has no bounds other than those which ensure to
other members of society the enjoyment of these same rights”.
(Decision no 2007-556 DC, August 16th 2007, paras 39 and 40, p. 319)

Equality (Article 6)

The principle of equality does not preclude Parliament from treating different situations in
different ways, nor from derogating from the principle of equality in the general interest
provided that in each case the resulting difference of treatment is directly related to the
purpose of the statute providing for such different treatment.
(Decision no 2007-550 DC, February 27th 2007, para 3, p. 81 ; decision no 2007-556 DC, August 16th 2007, para 22,
p. 319 ; decision no 2007-557 DC, November 15th 2007, para 8, p. 360)

Necessity of punishments (Article 8)

Although it is the task of Parliament to appraise the necessity of prescribing punishments for
offences, it is incumbent upon the Constitutional Council to ensure that a punishment
provided for is not patently disproportionate to the offence involved.
(Decision no 2007-554 DC, August 9th 2007, para 8, p. 303)

Tailoring of punishments (Article 8)

The principle whereby punishments should be tailored to the characteristics of offenders
derives from Article 8 of the Declaration of 1789 (cf. Decision no 2005-520 DC of July 22nd

2005, para 3). This principle does not preclude Parliament from determining rules to ensure
effective punishment of offenders, nor does it imply that the punishment imposed be deter-
mined solely on the basis of the personality of the offender.
(Decision no 2007-554 DC, August 9th 2007, para 13, p. 303)

Freedom of communication of ideas and opinions (Article 11)

Article 11 of the Declaration of 1789 proclaims : “ The free communication of ideas and
opinions is one of the most precious rights of man. Every citizen may therefore speak, write
and publish freely, except in those cases when statute law provides that such freedom shall not
be put to ill use”. The diversity of schools of thought and opinions is itself an objective of
constitutional status. Respect for freedom of expression thereof is a condition of democracy.
(Decision no 2007-550 DC, February 27th 2007, para 15, p. 81)

Equality before public burden sharing (Article 13)

Although Article 13 of the 1789 Declaration does not preclude certain categories of persons
from bearing specific burdens in the general interest, this should not lead to any patent
infringement of the principle of equality before public burden sharing.
(Decision no 2007-550 DC, February 27th 2007, para 4, p. 81)

The Institutional Act of February 27th 2004 granting French Polynesia the Status of a
self-governing territory should not be construed as precluding the French State from intro-
ducing taxes to be paid for the carrying out of missions of general interest by the State in the
framework of its powers in French Polynesia. If such a construction were to prevail it would
imply that the cost of such missions would only be borne by tax payers residing outside French
Polynesia, thus constituting a patent infringement of the principle of equality before public
burden sharing.
(Decision no 2007-1 LOM, May 3rd 2007, para 5, p. 129)

The requirement deriving from Article 13 of the Declaration of 1789 would not be complied
with if taxation were to be of a confiscatory nature or subjected a certain category of taxpayers
to an excessive burden in comparison with their ability to pay taxes. The principle of the
capping of the proportion of a tax household’s income allocated to paying direct taxes, far
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from infringing the principle of equality before public burden sharing, is intended to avoid a
patent infringement of this same principle.
(Decision no 2007-555 DC, August 16th 2007, para 24, p. 310)

Although as a rule, the principle of equality is assessed on a tax by tax basis, the capping
mechanism which consists in refunding the taxpayer the amounts paid in direct taxes over and
above the ceiling fixed by the statute is based on an overall calculation of tax paid and not on
any calculation of each type of tax.
(Decision no 2007-555 DC, August 16th 2007, para 27, p. 310)

Necessity of taxation and equality before public burden sharing (Articles 13 and 14)

Although the principle of equality does not preclude Parliament from providing in the general
interest incentives based on tax relief, this should be done on the basis of objective and rational
criteria depending on the purpose sought to be achieved, and the tax relief thus granted
should not be disproportionate to the effect such incentive is expected to have
(Decision no 2007-555 DC, August 16th 2007, para 3, p. 310)

Guarantee of rights (Article 16)

Having regard to the guarantee of rights and the principle of the separation of powers
proclaimed by Article 16 of the Declaration of the Rights of Man and the Citizen of 1789, when
a prosecution has been brought approval of any plea bargaining is left to the sole discretion of
a Trial judge.
(Decision no 2007-547 DC, February 15th 2007, para 51, p. 60)

Parliament may, at any time, ruling in matters under its jurisdiction, amend or repeal previous
statutes by replacing them, if need be, by other provisions. It cannot however deprive rules and
principles of constitutional status of statutory guarantees. It would in particular fail to have due
regard for the guarantee of rights proclaimed in Article 16 of the Declaration of the Rights of
Man and the Citizen of 1789 if it were to pass measures adversely affecting situations recogn-
ised by law without any sufficient justification of general interest.
(Decision no 2007-550 DC, February 27th 2007, para 4, p. 81)

Parliament cannot take measures likely to adversely affect contracts already lawfully entered
into unless such measures are warranted by a reason of general interest, on pain of failing to
comply with the requirements deriving from Articles 4 and 16 of the Declaration of the Rights
of Man and the Citizen of 1789, and the principle of the participation of workers in the
collective determination of their working conditions as stated in paragraph 8 of the Preamble
of 1946.
(Decision no 2007-556 DC, August 16th 2007, para 17, p. 319)

Separation of Powers (Article 16)

Having regard to the guarantee of rights and the principle of the separation of powers
proclaimed by Article 16 of the Declaration of the Rights of Man and the Citizen of 1789, when
a prosecution has been brought approval of any plea bargaining is left to the sole discretion of
a Trial judge.
(Decision no 2007-547 DC, February 15th 2007, para 51, p. 60)

The independence of the Judicial Authority, guaranteed by Article 64 of the Constitution, and
the principle of the separation of powers, proclaimed by Article 16 of the Declaration of 1789,
do not preclude Parliament from providing that a serious and deliberate infringement by a
judge of a rule of procedure constituting a fundamental guarantee of the rights of parties to
proceedings may render said judge liable to disciplinary proceedings. These principles
nevertheless preclude the instituting of disciplinary proceedings so long as this infringement
has not been formally ascertained by a res judicata decision of a court of law.
(Decision no 2007-551 DC, March 1st 2007, para 7, p. 86)

Article 16 of the Declaration of 1789 and Article 64 of the Constitution guarantee the
independence of courts of law and the specific nature of their function, which cannot be
encroached upon by Parliament, the Government or any administrative body.
(Decision no 2007-551 DC, March 1st 2007, para 10, p. 86)
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Principles affirmed by the Preamble to the Constitution of October 27th 1946

Methods of implementing certain principles

Right to employment (paragraph 5)

Section 1 of the Act pertaining to Work, Employment and Purchasing Power, which provides
for the exemption of overtime from income tax and social security contributions is intended to
increase the number of hours worked and so boost employment and growth. By the purpose it
seeks to achieve, it contributes to compliance with the requirement deriving from paragraph
five of the Preamble of 1946 which provides that : “Everyone has the duty to work and the right
to employment”. The Constitutional Council is not vested with any general power of appre-
ciation and decision-making similar to that conferred upon Parliament. It is therefore not
incumbent upon the Council to seek whether the purpose fixed by Parliament could be
achieved by other means, once the means retained are not patently inappropriate for the
attainment of the purpose it is sought to achieve.
(Decision no 2007-555 DC, August 16th 2007, paras 7 and 8, p. 310)

Right to strike (paragraph 7)

The 7th and 8th paragraphs of the Preamble of 1946, together with Article 34 of the Constitu-
tion, allow Parliament to have recourse to a Decree or to collective bargaining agreements to
specify the manner in which rules laid down by it for the exercising of the right to strike are to
be applied
(Decision no 2007-556 DC, August 16th 2007, para 6 et 7, p. 319)

Paragraph 7 of the Preamble of 1946 provides : “The right to strike shall be exercised within
the framework of the laws governing said right”. When including this provision, the constitu-
ent power wished to state that the right to strike is a principle of constitutional status but is not
unrestricted and thus empowered Parliament to determine such restrictions by achieving the
necessary conciliation between the defence of professional interests, where striking is a means
to an end, and the safeguarding of the general interest, which a strike may adversely affect. In
particular where public services are concerned, recognising the right to strike should not
result in precluding Parliament from determining the necessary limits of such a right in order
to ensure the continuity of public service which, like the right to strike, is a principle of
constitutional status.
(Decision no 2007-556 DC, August 16th 2007, para 10, p. 319)

Principle of participation (paragraph 8)

X of Section 1 of the Act pertaining to Work, Employment and Purchasing Power provides that
the Works Committee or, failing that, workers’representatives, are informed and consulted by
the employer on the use and amount of overtime worked by the employees of the company or
establishment in the conditions provided for by the Employment Code. The exemption of
overtime from payment of income tax and social security contributions has therefore not
failed to comply with the requirements of paragraph eight of the Preamble of 1946 whereby
“All workers shall, through the intermediary of their representatives, participate in the
collective determination of their working conditions”
(Decision no 2007-555 DC, August 16th 2007, para 9, p. 310)

The 7th and 8th paragraphs of the Preamble of 1946, together with Article 34 of the Constitu-
tion, allow Parliament to have recourse to a Decree or to collective bargaining agreements to
specify the manner in which rules laid down by it for the exercising of the right to strike are to
be applied
(Decision no 2007-556 DC, August 16th 2007, para 7, p. 319)

Parliament cannot take measures likely to adversely affect contracts already lawfully entered
into unless such measures are warranted by a reason of general interest, on pain of failing to
comply with the requirements deriving from Articles 4 and 16 of the Declaration of the Rights
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of Man and the Citizen of 1789, and the principle of the participation of workers in the
collective determination of their working conditions as stated in paragraph 8 of the Preamble
of 1946
(Decision no 2007-556 DC, August 16th 2007, para 17, p. 319)

Conditions necessary for the development of the individual and the family (paragraph 10)

Paragraph 10 of the Preamble of 1946 provides that “The Nation shall provide the individual
and the family with the conditions necessary for their development”. Article 34 of the
Constitution provides that “ Statutes shall lay down the basic principles.... of Social Security “.
Parliament is at liberty, when acting in fields reserved for it by the Constitution, to pass such
new measures as it deems fit in order to achieve or conciliate objectives of constitutional status.
However when exercising the powers vested in it, Parliament cannot strip constitutional
requirements of legal guarantees.
(Decision no 2007-546 DC, January 25th 2007, paras 12 and 13, p. 55)

Conditions necessary for the development of the child and the family (paragraph 10)

It is the task of Parliament to reconcile the exercising of constitutionally guaranteed freedoms,
among which the right to privacy, and the requirements of solidarity deriving from indents 10
and 11 of the Preamble of 1946.
(Decision no 2007-553 DC, March 3rd 2007, para 5, p. 93)

Protection of health and material security guaranteed in particular to the child and the
mother (paragraph 11)

Paragraph 11 of the Preamble of 1946 provides that the Nation “ shall guarantee to all, notably
to children, mothers and elderly workers, protection of their health 3. Article 34 of the
Constitution provides : “ Statutes shall lay down the basic principles of..... Social Security”
Parliament is at liberty, when acting in fields reserved for it by the Constitution, to pass such
new measures as it deems fit in order to achieve or conciliate objectives of constitutional status.
However when exercising the powers vested in it, Parliament cannot strip constitutional
requirements of legal guarantees.
(Decision no 2007-546 DC, January 25th 2007, paras 12 and 13, p. 55)

It is the task of Parliament to reconcile the exercising of constitutionally guaranteed freedoms,
among which the right to privacy, and the requirements of solidarity deriving from paragraphs
10 and 11 of the Preamble of 1946.
(Decision no 2007-553 DC, March 3rd 2007, para 5, p. 93)

Section 1 of the Act pertaining to Work, Employment and Purchasing Power does not provide
for any departure from the normal legal limits on working hours. Parliament has therefore not
failed to comply with the requirements of paragraph eleven of the Preamble of 1946 whereby
the Nation “shall guarantee to all... protection of their health”.
(Decision no 2007-555DC August 16th 2007, para 9, p. 310)

Compliance with rules of Public International Law (paragraph 14)

The provisions of a Treaty which merely reiterate undertakings already entered into by France
are excluded from any review of their conformity with the Constitution
(Decision no 2007-560 DC, December 20th 2007, para 10, p. 459)

Fundamental principles recognised by the laws of the Republic

Retained

Diminished responsibility of minors and criminal justice

The fact that the diminishing of responsibility where minors are concerned depends on the
age of the latter, and the need to seek to morally and educationally regenerate delinquent
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children by measures adapted to their age and personality ordered by a specialised court or
under appropriate procedures, have been constantly recognised by the laws of the Republic
since the beginning of the twentieth century. These principles are in particular expressed in
the Act of April 12th 1906 on the criminal majority of minors, the Act of July 22nd 1912 on
Children’s Courts and the Ordinance of February 2nd 1945 on juvenile delinquency. However
prior to the coming into effect of the Constitution of 1946, the laws of the Republic did not lay
down any rule whereby coercive measures or punishments should always be eschewed in
favour of purely educational measures. In particular the original provisions of the Ordinance
of February 2nd 1945 did not absolve minors from criminal liability nor did it not exclude the
need, when circumstances so require, to order measures such as placements, supervision,
remand, or for minors over thirteen, detention. Such is the scope of the fundamental principle
recognised by the laws of the Republic in matters of youth justice
(Decision no 207-554 DC, August 9th 2007, para 24, p. 303)

Principles of constitutional status laid down by Articles of the Constitution

Forbidden discriminations (Article 1)

Processing of data necessary for carrying out studies regarding the diversity of origin of
peoples, discrimination and integration may be based on objective data but such processing
cannot, without infringing the principle laid down in Article 1 of the Constitution, be based on
ethnicity or race.
(Decision no 2007-557 DC, November 15th 2007, para 29, p. 360)

Article 88-1 : Participation of the Republic in the European Communities and the European
Union

The conditions in which the French Republic participates in the European Communities and
the European Union are specified by the provisions of Title XV of the Constitution currently
in force, with the exception of those of paragraph 2 of Article 88-1 pertaining to the Treaty
establishing a Constitution for Europe which has not been ratified. Under paragraph 1 of
Article 88-1 of the Constitution “The Republic shall participate in the European Communities
and in the European Union constituted by States which have freely chosen, by virtue of the
treaties that established them, to exercise some of their powers in common”. The constituent
power thus recognised the existence of a Community legal order integrated into domestic law
and distinct from international law
(Decision no 2007-560 DC, December 20th 2007, cons. 7, p. 459)

Objectives of constitutional status

Retained

Safeguarding of public order

Safeguarding public order, which includes combating fraud, is an objective of constitutional
status.
(Decision no 2007-557 DC, November 15th 2007, para 11, p. 360)

Accessibility and intelligibility of statutes

The first two indents of new articles L.141-3 of the Town Planning Code show that the “business
district of La Défense” and the “La Défense national interest operation” have an identical
perimeter. Hence the argument based on the infringement of the objective of constitutional
status that statutes be intelligible is devoid of all factual grounds.
(Decision no 2007-548 DC, February 22nd 2007, para 4, p. 76)
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Parliament must exercise to the full the powers vested in it by the Constitution and in
particular by Article 34 thereof. The full exercise of such powers, together with the object of
constitutional status that the law be intelligible and accessible, which derives from
Articles 4,5,6 and 16 of the Declaration of 1789, place it under a duty to enact provisions which
are sufficiently precise and unequivocal. Protection must be afforded to all from interpreta-
tions which run counter to the Constitution or from the risk of arbitrary decisions, without
leaving it to Courts of law or Administrative authorities to determine rules which the Consti-
tution provides should be the sole preserve of statute law
(Decision no 2007-557 DC, November 15th 2007, para 19, p. 360)

Principles deriving from the combination of several provisions

Principle of self-determination of peoples

Indent 3 of Article 53 of the Constitution provides : “No ceding, exchanging or acquiring of
territory shall be valid without the consent of the population concerned”.

Indent 2 of Article L.O 6111-1 of the General Code of Territorial Communities governed by
Article 3 of the Institutional Act provides : “Mayotte is part of the Republic. It shall not cease to
be part of the Republic without the consent of its population and a revision of the Constitu-
tion”. Parliament when passing an Institutional Act intended to recall that, by the constitu-
tional revision of March 28th 2003, the Constituent power included Mayotte in the list of
Territorial Communities of the Republic. It also wished to emphasise that the Constitution
requires that the consent of the population of Mayotte is an indispensable condition for this
Community to become independent. It was not however at liberty, without encroaching on the
Constituent power, to add a condition requiring revision of the Constitution. Hence the words
“ and without a revision of the Constitution” appearing in Article L.O 6111-1 are unconstitu-
tional.
(Decision no 2007-547 DC, February 15th 2007, paras 12 and 13, p. 60)

Principle of continuity of public services

It is the task of the company responsible for providing public services to compile a list of the
resources making it possible to ensure the continuity of the public service it is responsible for
managing in the event of strike action.
(Decision no 2007-556 DC, August 16th 2007, para 28, p. 319)

NATURE, MANNER OF EXERCISING AND SCOPE OF REVIEW
OF CONFORMITY WITH THE CONSTITUTION

Conditions for taking into account extrinsic elements of a statute

Reference to Parliamentary debate and preliminary studies

Reference to Parliament debate and preliminary studies with respect to the statute referred for
review

Parliamentary debate shows that the tax relief for the construction or purchase of the principal
place of residence after the coming into effect of the statute is intended to encourage people
to become homeowners and thus serves a purpose in the general interest.

Parliamentary debate shows that the tax relief granted for the construction or purchase of the
main place of residence prior to the coming into effect of the statute is intended to boost
consumer spending and purchasing power.
(Decision no 2007-555 DC, August 16th 2007, paras 19 and 20, p. 310)
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Section 16 of the Act pertaining to Work, Employment and Purchasing Power introduces a
reduction in the wealth tax for certain investments in small and medium sized companies.
Parliamentary debate shows that Parliament intended to offer an incentive for productive
investments in this type of company in view of the part played by such companies in creating
jobs and developing the economy.
(Decision no 2007-555 DC, August 16th 2007, para 31, p. 310)

Parliamentary debate shows that section 3 of the Act on Social Dialogue and the Continuity of
the Public Service in Regular Public Land-based Passenger Transport is designed to render
mandatory and no longer optional previous procedures designed to prevent industrial
disputes, in particular those provided for in framework agreements signed with the Paris
Transport Authority and the French National Railways Board.
(Decision no 2007-556 DC, August 16th 2007, para 18, p. 319)

Parliamentary debate shows that when passing section 13 of the Act relating to the control of
immigration, integration and asylum Parliament did not intend to depart from conflict of law
rules as defined by Articles 311-14 and following of the Civil Code, which subject in principle
the filiation of the child to the personal law of the mother.
(Decision no 2007-557 DC, November 15th 2007, para 9, p. 319)

Scope of review

Limited review of constitutionality

Generalities

When limiting the new means of proving parentage, introduced by section 13 of the Act
relating to the control of immigration, integration and asylum, to mother and child filiation
and in view of the purpose it is intended to achieve, Parliament passed a measure designed to
achieve a conciliation which is not patently disproportionate between the right to lead a
normal family life, the right to privacy of the child and the father and the safeguarding of
public order, which includes combating fraud.
(Decision no 2007-557 DC, November 15h 2007, para 11, p. 360)

Adequation of punishment for commission of an offence

Although it is the task of Parliament to appraise the necessity of prescribing punishments for
offences, it is incumbent upon the Constitutional Council to ensure that a punishment
provided for is not patently disproportionate to the offence involved.
(Decision no 2007-554 DC, August 9th 2007, para 8, p. 303)

Taxation

The Constitutional Council carries out a limited review of the connection between tax relief
granted and the incentive it is designed to constitute.
(Decision no 2007-555 DC, August 16th 2007, paras 19 and 20, p. 310)

The percentage of income tax beyond which payment of tax entitles the taxpayer to a refund
of tax paid was the object of a limited review.

In the case referred, the fixing of said percentage at 50 % of income is not flawed by any patent
error of appreciation.
(Decision no 2007-555 DC, August 16th 2007, para 26, p. 310)

Elections – Duration of holding of electoral office

The Constitutional Council verifies whether or not the manner of elections to the Assembly of
French Polynesia has a patently disproportionate adverse affect on the various schools of
thought and opinion as regards the purpose sought to be achieved.
(Decision no 2007-559 DC, December 6th 2007, para 13, p. 439)
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Although Parliament, which is competent to fix the term of office of the Assembly of French
Polynesia, may modify said term in the general interest and subject to compliance with the
rules and principles of constitutional status, the Constitutional Council is not vested with any
general power of appreciation and decision-making similar to that conferred upon Parlia-
ment. It is therefore not incumbent upon the Council to seek whether the purpose fixed by
Parliament could be achieved by other means, once the means retained are not patently
inappropriate for the attainment of the purpose it is sought to achieve.
(Decision no 2007-559 DC, December 6th 2007, para 14, p. 439)

MEANING AND SCOPE OF A DECISION

Qualified interpretations

Examples of neutralising interpretations

Law of Territorial Communities

Overseas

If Members of the National Assembly and Senators are elected by universal suffrage, direct for
the former and indirect for the latter, each of them represents the entire Nation in Parliament
and not the population of any single constituency.

The statutory and institutional provisions of the Institutional Act pertaining to Overseas
Territories and the representation in Parliament of Mayotte, Saint-Barthélemy, Saint-Martin
and Saint-Pierre-et-Miquelon should be taken as merely reiterating the fact that elections of
Members of the National Assembly and the Senate are held in these communities. With this
qualification, they are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, paras 9 and 10, p. 60)

The Institutional Act pertaining to overseas communities provides that the authorisation
conferred upon the Deliberative Assemblies of Overseas Departments and regions to exercise
the powers vested in them under indents 2 and 3 thereof “ is conferred by statute law”

Having regard to the general economy of Article 73 of the Constitution, Parliament when
passing the Institutional Act intended that the conferring of such an authorisation be the sole
preserve of statute law, thus excluding Ordinances issued on the basis of Article 38 of the
Constitution.

With this qualification, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 37, p. 60)

Under Articles L.O 6161-2, L.O 6251-5, L.O 6351-5 and L.O 6461-5 of the General Code of
Territorial Communities, the communities of Mayotte, Saint-Barthélemy, Saint-Martin and
Saint-Pierre-et-Miquelon, governed by Article 74 of the Constitution, may avail themselves of
the faculty granted by Article 74 of the Constitution to overseas Departments and Regions to
adapt statutes and regulations. Said Articles provide that the authorization granted to their
Assemblies “ is conferred by statute law”. Parliament when passing the Institutional Act merely
wish to ensure that such an authorization be the sole preserve of statute law, thus, excluding
Ordinances issued on the basis of Article 38 of the Constitution.

With the same qualification as that applicable to the impossibility of having recourse to the
procedure provided for by Article 38 of the Constitution to confer requisite authorisation on
overseas Departments and Regions, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 41, p. 60)
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Section 4-1 of Act no 61-814 of July 29th 1961 conferring on the Wallis and Futuna Islands the
status of an Overseas territory and pertaining to the means of coming into local force of
statutes and regulations, provides that “ statutes, when published in the Journal officiel of the
French Republic and administrative acts shall come into force on the specified date or, failing
that, on the tenth day following publication in the Journal officiel of the French Republic..”
Section 8 of Institutional Act no 2004-192 of February 27th 2004 conferring on French
Polynesia the status of a self-governing territory contains the same provisions for this commu-
nity. The ten day delay shall not apply to statutes and other texts which, by reason of the
purpose thereof, are necessarily intended to govern the entire territory of the Republic and
which, unless otherwise stated, come into effect the day after their publication. Qualification.
(Decision no 2007-547 DC, February 15th 2007, para 42, p. 60)

The Institutional Act pertaining to overseas territories which organizes the apportionment of
powers in tax matters between the French State and the communities of Saint-Martin and
Saint-Pierre-et-Miquelon provides that the means of application of the provisions pertaining to
residence for tax purposes ‘are specified as need be by an agreement entered into between the
State and the community... in particular in order to preclude tax avoidance and double
taxation and define the obligations of the territory in matters of communication of informa-
tion for tax purposes”. Neither the purpose nor the consequence of these provisions is to
restrict the exercising of the powers conferred on Parliament when passing Institutional Acts
by Article 74 of the Constitution, in particular in cases when such an agreement would not
make it possible to combat tax evasion in an effective fashion. Qualification.
(Decision no 2007-547 DC, February 15th 2007, paras 45 and 49, p. 60)

Section 6-1 of the Institutional Act of March 19th 1999 relating to New Caledonia and
pertaining to the means of coming into local force of statutes and regulations, provides that “
statutes, when published in the Journal officiel of the French Republic and administrative acts
shall come into force in New Caledonia on the specified date or, failing that, on the tenth day
following publication in the Journal officiel of the French Republic..”. The ten day delay shall
not apply to statutes and other texts which, by reason of the purpose thereof, are necessarily
intended to govern the entire territory of the Republic and which, unless otherwise stated,
come into effect the day after their publication. Qualification.
(Decision no 2007-547 DC, February 15th 2007, paras 63 and 64, p. 60)

The Presidents of the two Houses may require the High Commissioner to consult the Assembly
of French Polynesia on Private Members’Bills. However they cannot avail themselves of this
faculty to require the High Commissioner to declare a state of urgency under Section 9 of the
Institutional Act of February 27th 2004 in order to reduce the time allotted for consultation
from one month to fifteen days. With this qualification Section 9 of the Institutional Act
designed to enhance the stability of the Institutions and the transparency of political life in
French Polynesia is not unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, paras 33 to 35, p. 439)

Section 12 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia which provides that Decrees approving a
Government or Private Member’s Bill for a “ law of the land” in matters where French
Polynesia is only authorised to participate in exercising the powers of the State “ cannot come
into effect before ratification by statute” complies with the qualifications formulated in
paragraph 49 of the decision of the Constitutional Council dated February 12th 2004,
requiring ratification “by Parliament “ when Ordinances under Article 38 of the Constitution
are excluded.
(Decision no 2007-559 DC, December 6th 2007, paras 40 and. 41, p. 439)

Criminal Procedure

The guarantee of rights and the principle of the separation of powers proclaimed by Article 16
of the Declaration of 1789 require that when criminal proceedings have been instituted
approval of any plea bargaining is the sole preserve of a member of the Bench.

Consequently, the provisions of the General Code of Territorial Communities which authorise
certain overseas communities to regulate plea bargaining “in all administrative, tax, customs
and excise or economic matters “ over which they have jurisdiction” and which specify that
“when such plea bargaining concerns acts constituting offences and results in the termination

— 647 —



of a prosecution, it may only take place with the prior agreement of the Public Prosecutor”
should be taken to mean as governing the plea bargaining procedure solely in those matters
coming under the jurisdiction of the Community involved and in the sole event that no
prosecution has been brought. Qualified interpretation
(Decision no 2007-547 DC, February 15th 2007, paras 50 to 52, p. 60)

Rights of Foreign Nationals

Articles L.O 6213-1 and L.O 6313-1 of the General Code of Territorial Communities provide,
in particular, that statutes and regulations pertaining to the entry and staying of Foreign
Nationals and the right of asylum shall only apply to Saint-Barthélemy and Saint-Martin “ when
expressly provided for”. This provisions only apply the principle of legislative speciality for the
future. They do not call into question the law existing at the date of promulgation of the
Institutional Act. With this qualification they are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 40, p. 60)

Examples of prescriptive qualified interpretations

Rights and freedoms

The measures taken by Parliament in order to generalize digital broadcasting of Hertzian wave
television will facilitate the access of the greatest number of TV viewers to varied programmes.
Hence, far from adversely affecting freedom of expression or the pluralism of schools of
thought and opinion, the new provisions, in their general economy, are such as to favour the
latter. With respect to the specific provisions of new Section 103 of the Act of September 30th

1986, it will be the task of the competent authorities, when awarding the three compensatory
services, to ensure due respect for pluralism of schools of thought and opinion while taking
into account the technical resources available. Qualification
(Decision no 2007-550 DC, February 27th 2007, para 16, p. 81)

Status and capacity of persons

The provisions of section 13 of the Act relating to the control of immigration, integration and
asylum which permit an applicant for a visa for a stay exceeding three months to establish
his/her parentage by genetic testing shall only apply subject to due compliance with Interna-
tional Agreements which determine the law applicable to filiation. Furthermore, it can be seen
clearly from Parliamentary debate that Parliament did not intend to depart from conflict of
law rules as defined by Articles 311-14 and following of the Civil Code, which subject in
principle the filiation of the child to the personal law of the mother. The provisions of
section 13 of the statute are not aimed at and cannot not result in, without infringing Article 1
of the Declaration of 1789, introducing in the case of children applying for visas, specific rules
of filiation which might lead to not recognising a legally established bond of filiation within the
meaning of the law applicable to such children. Thus the proof of such filiation by means of
the “de facto enjoyment of a status as defined in Article 311-1 of the Civil Code” could only be
accepted if, under the applicable law, a comparable means of proof were admissible. Further-
more, these provisions cannot deprive a foreigner of the possibility of proving a bond of
filiation by other admissible means of proof under the applicable law
(Decision no 2007-557 DC, November 15th 2007, para 9, p. 360)

The provisions of section 13 of Act relating to the control of immigration, integration and
asylum are merely intended to permit a visa applicant to prove by other means the bonds of
filiation when the right to family reunion depends upon the proving of said filiation and the
civil status document required to prove such filiation is either inexistent or has been refused by
Diplomatic or Consular Officials. They do not make any other modifications to the provisions
of Article 47 of the Civil Code which governs the probative force of civil status documents
issued abroad and to which indent 1 of the abovementioned Article L 111-6 of the Code on
entry and residence of foreigners and the right of asylum refers. The implementation of this
new method of identification in the States designated by a Decree of the Council of State does
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not exempt Consular or Diplomatic authorities from verifying, under the control of a judge,
the validity and authenticity of civil status documents presented. With this qualification these
provisions do not infringe directly or indirectly the right to lead a normal family life guaran-
teed by paragraph 10 of the Preamble of 1946
(Decision no 2007-557 DC, November 15th 2007, para 16, p. 360)

Electoral law

The provisions of the Institutional Act pertaining to Overseas Territories creating two seats of
Members of the National Assembly, one for Saint-Barthélemy and the other for Saint-Martin,
pursuant to amendments tabled by the Government in the National Assembly, shall take effect
“as of elections to the National Assembly held in June 2007”.

As shown by Parliamentary debate, Parliament intended to postpone the coming into force of
this measure pending the taking of measures designed to correct demographic disparities
affecting all constituencies at national level, including those of Guadeloupe. With this quali-
fication, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 7, p. 60)

Territorial Communities

Overseas

The calculation of the set-off provided for by Indent 4 of Article 72-2 of the Constitution
resulting from transfers of powers between the State and the Communities of Saint-
Barthélemy and Saint-Martin, which receive the proceeds of taxes which they levy on their
territory, shall necessarily take into account the amount of revenue which the State should
have received the penultimate year preceding the coming into effect of the Institutional Act.
Any other interpretation would run counter to the principle of equality before public burden
sharing.
(Decision no 2007-547 DC, February 15th 2007, paras 21 to 26, p. 60)

Article L.O 6214-7 of the General Code of Territorial Communities allows the Community of
Saint-Barthélemy to make transfers of ownership of real estate inter vivos subject to declaration
and to exercise a right of pre-emption“ for the purpose of preserving the social cohesion of
Saint-Barthélemy, of guaranteeing the effective right to housing of its inhabitants and safe-
guarding or enhancing natural areas”. Article L.O of same Code contains the same provisions
for the Community of Saint-Martin.

Parliament when passing the Institutional Act was at liberty to exclude from the property
transfer declaration procedure those transfers to the benefit of “ persons of proving a sufficient
period of time as residents” on the territory of the community involved or persons “proving a
sufficient period of time as regards marriage, cohabitation or civil partnership agreement with
another person” proving a sufficient period of time as residents. It will however be incumbent
upon the Territorial Council to determine a period of time which shall not exceed that strictly
necessary to achieve the purposes of general interest involved. It shall furthermore respect the
European Community obligations and international commitments entered into by France.
(Decision no 2007-547 DC, February 15th 2007, paras 60 and 61, p. 60)

In order to conform to the Constitution, the criteria for the granting by French Polynesia of
financial assistance to Communes, to be determined by the Assembly of French Polynesia
under the supervision of the Council of State, must firstly, be objective and rational to comply
with the principle of equality and secondly, in order to comply with the fifth paragraph of
Article 72 of the Constitution, must not result in introducing a form of administrative control
of the Communes by French Polynesia.
(Decision no 2007-559 DC, December 6th 2007, para 9, p. 439)
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Severability of provisions found to be unconstitutional

No severability of unconstitutional provisions from all or part of the remaining statute

No severability of a section of a statute from other sections thereof

Case of an Institutional Act

Section 24 of the Institutional Act pertaining to the recruitment, training and discipline of
judges, found to be unconstitutional, is inseverable from Section 34 of the same statute which
makes said provisions applicable to previously appointed Chief Public Prosecutors at Courts of
Appeal.
(Decision no 2007-551 DC, March 1st 2007, para 19, p. 86)

Consequential censure

Indent 2 of II of section 32 of the Institutional Act designed to enhance the stability of the
Institutions and the transparency of political life in French Polynesia is held to be unconstitu-
tional.

In consequence whereof, the words in II of section 32 of said Institutional Act, “two
Articles 172-1 and 172-2 worded as follows are inserted” must be replaced by the words “an
Article 172-2 worded as follows is inserted”.
(Decision no 2007-559 DC, December 6th 2007, paras 26 and 27, p. 439)

EFFECTS OF DECISIONS OF THE CONSTITUTIONAL COUNCIL

Scope of previous decisions

Res judicata

Section 35 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia completes Article 9 of the Ordinance of
December 22nd 1958 pertaining to the status of the Judiciary in order to add to the list of offices
incompatible with the holding of judicial office that of member of the government of French
Polynesia. This provision already derives from the combination of Sections 75 and 111 of the
Institutional Act of February 27th 2004, already held to be constitutional by the decision of
February 12th 2004. There is therefore no need to reopen the issue of whether or not it is
constitutional.
(Decision no 2007-559 DC, December 6th 2007, para. 2, p. 439)

Giving of grounds by reference

Under 1 of Article 6 of the Treaty on European Union resulting from 8 of Article 1 of the
Treaty of Lisbon “The Union recognises the rights, freedoms and principles set out in the
Charter of Fundamental Rights of the European Union of December 7th 2000, as adapted in
Strasbourg on December 12th 2007, which shall have the same legal value as the Treaties. The
provisions of the Charter shall not in any way extend the competences of the Union as defined
in the Treaties. The rights, freedoms and principles in the Charter shall be interpreted in
accordance with the general provisions of Title VII of the Charter governing the interpretation
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and application thereof and with due regard for the explanations referred to in the Charter,
which set out the sources of said provisions “.

Except for the changes in numbering, the provisions of the Charter, recognised as having the
same legal standing as the Treaties, are identical to those examined by the Constitutional
Council in its decision of November 19th 2004 referred to hereinabove. On the same grounds
as those set forth in said decision, the Charter does not require any revision of the Constitu-
tion, either as regards the contents of the Articles thereof or the effects of said Charter on the
exercising of National Sovereignty.
(Decision no 2007-560 DC, December 20th 2007, paras 11 and 12, p. 459)

The Council finds that 2 of Article 31 of the Treaty on European Union, as deriving from the
Treaty of Lisbon, which reiterates Article III-300 of the Treaty establishing a Constitution for
Europe, and Articles 76, 82, 83, 85, 87 to 89, 133 and 329 of the Treaty on the Functioning of
the European Union, which reiterate respectively Articles III-264, III-270, III-271, III-273,
III-275 to III-277, III-191 and III-419 of the Treaty establishing a Constitution for Europe
require a revision of the Constitution for the same reasons as those set forth in the decision of
November 19th 2004 referred to hereinabove
(Decision no 2007-560 DC, December 20th 2007, para 21, p. 459)

The Council finds that 3 of Article 31 of the Treaty on European Union, as amended by the
Treaty of Lisbon, which reiterates 3 of Article III-300 of the Treaty establishing a Constitution
for Europe, together with d of 2 of Article 82 and indent 3 of 1 of Article 83 of the Treaty on the
Functioning of the European Union which respectively reiterate the d of 2 of Article III-270
and indent 3 of 1 of Article III-271 of the Treaty establishing a Constitution for Europe, require
a revision of the Constitution for the same reasons as those set forth in the decision of
November 19th 2004 referred to hereinabove.
(Decision no 2007-560 DC, December 20th 2007, para 24, p. 459)

6 of Article 48 of the Treaty on European Union, which introduces a simplified revision
procedure for internal policies and actions of the Union, reiterates the provisions of Article
IV-445 of the Treaty establishing a Constitution for Europe. As stated in Decision no 2004-505
DC of November 19th 2004, the reference to the constitutional rules of the Members States
refers, in the case of France, to the Parliamentary authorisation provided for in Article 53 of
the Constitution.
(Decision no 2007-560 DC, December 20th 2007, para 26, p. 459)

7 of Article 48 of the Treaty on European Union which introduces a simplified revision
procedure for treaties, reiterates the provisions of Article IV-444 of the Treaty establishing a
Constitution for Europe. This provision requires a revision of the Constitution for the same
reasons as those set forth in Decision no 2007-505 DC of November 14th 2004.
(Decision no 2007-560 DC, December 20th 2007, para 27, p. 459)

7 of Article 48 of the Treaty on European Union, as worded pursuant to 56 of Article 1 of the
Treaty of Lisbon, recognises that the French Parliament is entitled to oppose the implemen-
tation of a procedure of simplified revision of the Treaties, and reiterates the provisions of
Article IV-444 of the Treaty establishing a Constitution for Europe. It requires a revision of the
Constitution for the same reasons as those set forth in the Decision no 2007-505 DC of
November 19th 2004 referred to above.

The same applies to Articles 6, 7 paragraphs 1 and 2, and 8 of the Protocol on the application
of the principles of subsidiarity and proportionality to which the Treaty of Lisbon refers and
which reiterate the provisions of Article 6 to 8 of the Protocol no 2 of the Treaty establishing a
Constitution for Europe, while extending the timeframe within which the French Parliament
may, if need be under procedures proper to each of its Houses, formulate a reasoned opinion.
(Decision no 2007-560 DC, December 20th 2007, para 29, p. 459)

Compliance with qualified interpretations

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia, deriving from the third paragraph of
Article 74 of the Constitution, whereby “any other statutory or regulatory provision which, in
view of the purpose thereof, is necessarily designed to apply throughout the territory of the
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Republic” is automatically applicable comply with the qualified interpretation given in para-
graph 18 of the decision of the Constitutional Council dated February 12th 2004.
(Decision no 2007-559 DC, December 6th 2007, paras 3 and 5, p. 439)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia, deriving from the fourth paragraph of
Article 74 of the Constitution, whereby the Authorities of French Polynesia are competent in
all matters which have not been transferred to Communes “pursuant to the statutes and
regulations applicable in French Polynesia” and no longer “under the present Institutional
Act” comply with the qualified interpretation given in paragraph 24 of the decision of the
Constitutional Council dated February 12th 2004.
(Decision no 2007-559 DC, December 6th 2007, paras 6 and 8, p. 439)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia whereby the decentralised cooperation
agreements which the President of French Polynesia may negotiate and sign with other
Territorial Communities, whether French or foreign, within the scope of the powers vested in
French Polynesia, must be submitted, after the signing thereof, to the Deliberative Assembly
when they concern a matter coming under the scope of the powers vested in said Assembly,
comply with the qualified interpretation given in paragraph 29 of the decision of the
Constitutional Council dated February 12th 2004.
(Decision no 2007-559 DC, December 6th 2007, para 20, p. 439)

Section 12 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia which provides that Decrees approving a
Government or Private Member’s Bill for a “law of the land” in matters where French Polynesia
is only authorised to participate in exercising the powers of the State “cannot come into effect
before ratification by statute” complies with the qualifications formulated in paragraph 49 of
the decision of the Constitutional Council dated February 12th 2004, requiring ratification “by
Parliament” when Ordinances under Article 38 of the Constitution are excluded.
(Decision no 2007-559 DC, December 6th 2007, paras 40 and. 41, p. 439)

ECONOMIC AND SOCIAL COUNCIL

ORGANISATION

The modification of the composition of the Social and Economic Council to take into account
the creation of the Communities of Saint Barthélemy and Saint-Martin does not run counter
to the Constitution and in particular Article 71 thereof.
(Decision no 2007-547 DC, February 15th 2007, paras 19 and 20, p. 60)

RIGHTS AND FREEDOMS

GUARANTEE OF FREEDOM OF THE INDIVIDUAL
BY THE JUDICIAL AUTHORITY

Remand in custody

In accordance with the provisions currently in force of the Ordinance of February 2nd 1945,
section 57 of the Act pertaining to the prevention of delinquency only authorizes the remand-
ing in custody of minors between thirteen and sixteen years old who have committed
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indictable offences in the event of the minor refusing to comply with the obligations of a
judicial supervision consisting in a placement in a custodial youth training centre. It only
extends the possibility of placement in such a centre to cases when a minor does not comply
with other obligations of judicial supervision order with which he was initially required to
comply. (Provisions not unconstitutional).
(Decision no 2007-553 DC, March 3rd 2007, para 21, p. 93)

Judicial supervision

Judicial supervision of minors

In view of the seriousness of the offences involved and the part judicial supervision, as provided
for in the case in hand, may play in the educational and moral regeneration of young
offenders, Parliament was at liberty, without infringing any of the constitutional principles
concerning youth justice, to provide for the possibility, in the event of commission of
indictable offences, of placing a minor under judicial supervision when the sentence incurred
is of not less than seven years imprisonment, without making this measure dependent upon
any further condition in connection with the offender’s previous criminal record.
(Decision no 2007-553 DC, March 3rd 2007, paras 21 and 22, p. 93)

FREEDOM AND RESPONSIBILITY

Territorial Communities

Section 9 of the Act on Social Dialogue and the Continuity of the Public Service in Regular
Public Land-based Passenger Transport provides that in the event of failure to implement a
suitable transport plan or passenger information plan the transport organising authority shall
require the company ensuring the transport, when it is directly responsible for said failure, to
refund in their entirety passengers’tickets on the basis of the length of time such plans have
failed to be put into effect.

These provisions merely implement the principle of responsibility which derives from Article 4
of the Declaration of 1789.
(Decision no 2007-556 DC, August 16th 2007, paras 37, 39 and 40, p. 319)

LEGAL CERTAINTY

Adverse modification of a situation recognized by law

Parliament may at all times, when acting within the limits of its powers, modify or repeal
previous statutes by replacing them, as the case may be, with other provisions. However when
doing so, it cannot strip constitutional requirements of legal guarantees. In particular it would
infringe the guaranteeing of rights proclaimed in Article 16 of the 1789 Declaration if it
adversely modified situation recognized by law without such modifications being justified by
sufficient reasons of general interest.
(Decision no 2007-550 DC, February 27th 2007, para 4, p. 81)

New section 99 of the Act of September 30th 1986 puts an end, in a progressive manner as from
March 30th 2008, to the analogue broadcasting of national television services by hertzian
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waves. It will result in reducing the broadcasting time initially granted to the providers of such
services until December 2010, February 2012 and April 2012, as the case may be. It therefore
adversely affects a situation recognized by law.
(Decision no 2007-550 DC, February 27th 2007, para 10, p. 81)

Stability of legal norms

The Institutional Act pertaining to overseas communities provides that provisions adopted by
Deliberative Assemblies of overseas Departments and Regions in order to exercise the powers
vested in them by indent 2 and 3 of Article 73 of the Constitution may only be amended by a
subsequent statute or regulation when said indents “expressly” provide for this.
(Decision no 2007-547 DC, February 15th 2007, para 36, p. 60)

PRINCIPLES OF CRIMINAL LAW

Principles of necessity and proportionality in matters of criminal procedure

Principle of necessity

Sections 1 and 2 of the Act to step up the fight against repeat offending by adults and minors
provide that when the incriminated acts are committed by a repeat offender, the minimum
penalties apply to crimes and major offences punishable by at least three years’imprisonment.
The court may however pass a lighter sentence, in particular after taking into consideration
the circumstances of the offence. There is therefore no infringement of the principle of the
necessity of punishments.

When crimes or major offences of a particularly serious nature have been committed by a
person who is already a repeat offender, sections 1 and 2 of the statute provide that the court
may only pass a sentence lighter than the fixed minimum if the accused offers exceptional
guarantees of social insertion or reinsertion. Considering the serious nature of such elements,
introducing mandatory minimum sentences amounting to around one third of the normal
applicable sentence, i.e one sixth of the sentence which the court may pass in cases of repeat
offending, does not disregard the principle of the necessity of punishments.
(Decision no 2007-554 DC, August 9th 2007, paras 9 and 11, p. 303)

The provisions of chapter II of the Act to step up the fight against repeat offending by adults
and minors pertaining to the making of a order to undergo treatment for persons sentenced
to socio-judicial supervision always require such a decision to be taken by a court and thus are
in no way automatically applicable. The implementation of said provisions in no way infringes
the principles of the necessity and tailoring of punishments, nor Articles 64 and 66 of the
Constitution
(Decision no 2007-554 DC, August 9th 2007, paras 29 to 33, p. 303)

Principle of the tailoring of punishments

The principle whereby punishments should be tailored to the characteristics of offenders,
which derives from Article 8 of the 1789 Declaration, applies automatically when statute law
remains silent.
(Decision no 2007-553 DC, March 3rd 2007, para 28, p. 93)

Sections 1 and 2 of the Act to step up the fight against repeat offending by adults and minors
provide that for a first case of re-offending the court may pass a sentence lighter than the
mandatory minimum, taking into account the circumstances of the offence, the personality of
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the offender or the guarantees of insertion or re-insertion offered by the latter. There is thus
no infringement of the principle of the tailoring of punishments.
(Decision no 2007-554 DC, August 9th 2007, para 14, p. 303)

Sections 1 and 2 of the Act to step up the fight against repeat offending by adults and minors
which provide that, when crimes or major offences of a particularly serious nature have been
committed by a person who is already a repeat offender, the court may only pass a sentence
lighter than the fixed minimum if the accused offers exceptional guarantees of social insertion
or reinsertion, do not infringe the principle of the tailoring of punishments. This restriction
placed on the possibility of passing a lighter sentence has been provided for by Parliament to
ensure effective punishment of particularly serious offences and fight against the repeated
commission thereof. Furthermore, these provisions do not depart from the principle that the
court, within the limits fixed by statute, passes sentence taking into account the circumstances
of the offence and the personality of the offender, and do not preclude the court from passing
a partially suspended sentence with probation nor depart from the special provisions of the
Criminal Code which provide for diminished responsibility for psychic or neuropsychic
disorders.
(Decision no 2007-554 DC, August 9th 2007, paras 15 to 19, p. 303)

The provisions of chapter II of the Act to step up the fight against repeat offending by adults
and minors pertaining to the making of a order to undergo treatment for persons sentenced
to socio-judicial supervision always require such a decision to be taken by a court and thus are
in no way automatically applicable. The implementation of said provisions in no way infringes
the principles of the necessity and tailoring of punishments, nor Articles 64 and 66 of the
Constitution
(Decision no 2007-554 DC, August 9th 2007, paras 29 to 33, p. 303)

Diminished responsibility in the event of psychic disorders

When introducing mandatory minimum sentences, sections 1 and 2 of the Act to step up the
fight against repeat offending by adults and minors have not departed from the special
provisions of indent 2 of Article 122-1 of the Criminal Code which provide that when the
offender, at the time the offence was committed, was affected by psychic or neuropsychic
disorders which impaired his judgment or his ability to control his behaviour, the court shall
take such circumstances into account when passing sentence and determining the methods of
serving the same. Hence, even when a re-offender commits a further offence, these provisions
allow the court, if it feels it necessary, to pass a non custodial sentence or a sentence lighter
than the mandatory minimum.
(Decision no 2007-554 DC, August 9th 2007, para 18, p. 303)

Principle of the legality of crimes and major offences

Definition of offences and punishments

When statute law remains silent, the Constitutional Council finds that the introduction of
mandatory minimum sentences for repeat offenders does not depart from the special provi-
sions applicable to the criminal responsibility of persons suffering from psychic disorders.
(Decision no 2007-554 DC, August 9th 2007, para 18, p. 303)

Special features of criminal justice as regards minors

Diminished responsibility

Section 60 of the Act pertaining to the prevention of delinquency does not dispense the
Children’s Court from having to give grounds for its decision to exclude the plea of diminished
responsibility provided for in Article 20-2 of the Ordinance of February 2nd 1945 for minors
over 16 years of age who are repeat offenders committing a crime or serious offence involving
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a deliberate causing of serious bodily or psychic harm to a person or endangering the life of
the latter. The exclusion of this plea is justified by the finding by the Children’s Court that the
incriminated acts were committed as a repeat offence as defined by law. Parliament has
moreover maintained the principle whereby, except when justified by the case in hand, minors
over 16 years of age have the benefit of a plea of diminished responsibility. The provisions of
Section 60 do not preclude the Court from retaining this plea including in cases when minors
are repeat offenders. They have moreover no effect on the duty imposed on the Children’s
Court by Article 2 of the Ordinance of February 2nd 1945, to give special grounds for its
decision to impose a term of imprisonment with or without a suspended sentence. (Provisions
not unconstitutional)
(Decision no 2007-553 DC, March 3rd 2007, paras 24, 26 and 27, p. 93)

Section 5 of the Act to step up the fight against repeat offending by adults and minors
maintains the principle whereby, barring an exception warranted by the case in hand, minors
aged over sixteen have the benefit of a reduced sentence. Although this reduction does not
apply to certain minors aged over sixteen when they have re-offended, the Court may rule
otherwise. Furthermore Parliament did not intend to preclude the application of the provi-
sions of Articles 2 and 20 of the Ordinance of February 2nd 1945 whereby the court having
jurisdiction over a minor may decide upon measures of protection, assistance, supervision and
education while imposing a criminal punishment if it feels this to be necessary. The mandatory
minimum sentences provided for in Articles 132-18, 132-18-1 and 132-19-1 of the Criminal
Code shall thus apply solely in the latter case.
(Decision no 2007-554 DC, August 9th 2007, para 25, p. 303)

RIGHT TO LIFE, PHYSICAL SAFETY AND THE PROTECTION OF HEALTH

Protection of Health

Applications

Section 1 of the Act pertaining to Work, Employment and Purchasing Power does not provide
for any departure from the normal legal limits on working hours. Parliament has therefore not
failed to comply with the requirements of paragraph eleven of the Preamble of 1946 whereby
the Nation “shall guarantee to all... protection of their health”.
(Decision no 2007-555 DC, August 16th 2007, para 9, p. 310)

Agreements in medical matters

The authorization granted by Parliament to the Minister to create an ‘optional sector’for the
fees of certain medical specialists, failing the signing of an agreement, does not strip consti-
tutional requirements deriving from indent 10 and 11 of the Preamble of 1946 of legal
guarantees. The purpose of this authorization is to curb the tendency of practitioners,
observed over the past few years in various sectors, to leave the sector of officially fixed fees and
to encourage those of them who have opted for freely fixed fees to charge officially fixed fees.
(Decision no 2007-546 DC, January 25th 2007, paras 10 and 14, p. 55)

RIGHT TO PRIVACY

Data files

Employment law

When the statute referred, namely the Act on Social Dialogue and the Continuity of the Public
Service in Regular Public Land-based Passenger Transport, remains silent, the provisions of
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the Act of January 6th 1978 on Data Processing, Data Files and Individual Liberties will
automatically apply to any possible processing of data of a personal nature.
(Decision no 2007-556 DC, August 16th 2007, para 31, p. 319)

Situation of Foreign Nationals

The liberty proclaimed by Article 2 of the Declaration of 1789 implies the right to privacy.
When limiting the new means of proving parentage to mother and child filiation and in view
of the purpose it is intended to achieve, Parliament passed a measure designed to achieve a
conciliation which is not patently di3sproportionate between the right to lead a normal family
life, the right to privacy of the child and the father and the safeguarding of public order, which
includes combating fraud
(Decision no 2007-557 DC, November 15th 2007, para 11, p. 360)

Professional privilege

It is in order to take into account social, educational or material difficulties of a person or
family and increase the effectiveness of social welfare activities implying increased coordina-
tion of the various persons involved that Parliament has made provision in certain conditions
for releasing social welfare professionals from the requirements of professional privilege. In
order to reconcile the right to privacy and the requirements of solidarity deriving from
paragraphs 10 and 11 of the Preamble of 1946 Parliament has placed restrictions and
safeguards on the exchanging of information by such professionals and Mayors and Presidents
of General Councils.
(Decision no 2007-553 DC, March 3rd 2007, paras 6 and 7, p. 93)

DIGNITY OF THE HUMAN BEING

Application

Contrary to the contentions of the parties making the referral, by authorising an additional
means of proving filiation, namely identifying visa applicants by genetic testing, section 13 of
the Act relating to the control of immigration, integration and asylum does not introduce an
administrative police measure. Furthermore the challenged provision does not authorise the
examining of the genetic markers of the visa applicant but makes it possible, at the request to
the applicant or his/her legal representative, to establish the identity of said applicant by
his/her genetic markers in conditions similar to those provided for by indent 2 of Article 16-11
of the Civil Code. Hence the argument based on an infringement of the principle of the
respect for the dignity of the human being as enshrined by the Preamble of 1946 is not
supported by the facts.
(Decision no 2007-557 DC, November 15th 2007, para 18, p. 360)

FREEDOM OF EXPRESSION AND INFORMATION

Audiovisual communication

Power of Parliament

Freedom of communication

When passing the provisions designed to replace analogue broadcasting by digital broadcast-
ing, Parliament did not fail to exercise the power vested it in by Article 34 of the Constitution
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to “determine the rules concerning... the fundamental guarantees granted to citizens for the
exercise of their civil liberties “.
(Decision no 2007-550 DC, February 27th 2007, para 17, p. 81)

Objective of pluralism

No adverse effect on this objective

The measures taken by Parliament in order to generalize digital broadcasting of herzian wave
television will facilitate the access of the greatest number of TV viewers to varied programmes.
Hence, far from adversely affecting freedom of expression or the pluralism of schools of
thought and opinion, the new provisions, in their general economy, are such as to favour the
latter. With respect to the specific provisions of new Section 103 of the Act of September 30th

1986, it will be the task of the competent authorities, when awarding the three compensatory
services, to ensure due respect for pluralism of schools of thought and opinion while taking
into account the technical resources available. Qualification
(Decision no 2007-550 DC, February 27th 2007, para 16, p. 81)

FREEDOM OF ENTERPRISE AND
FREEDOM OF TRADE AND INDUSTRY

Free competition

Section 4 of the Act on Social Dialogue and the Continuity of the Public Service in Regular
Public Land-based Passenger Transport which requires transport companies to draw up a
transport plan to define service priorities and a passenger information plan will not result in
penalising small and medium sized transport companies once it does not depart from rules
guaranteeing the principle of equality before public requirements. In all events it is incumbent
upon the competent administrative and judicial authorities to ensure respect for the principle
of equality and free competition in delegations of public services and public procurement
contracts entered into with the organising authorities.
(Decision no 2007-556 DC, August 16th 2007, para.23, p. 319)

FREEDOM OF CONTRACT

Applications

Social Law

The authorization granted by Parliament to the Minister to create an ‘optional sector’for the
fees of certain medical specialists, failing the signing of an agreement, does not adversely affect
freedom of contract given the wish of Parliament to achieve a contractual solution, the specific
nature of agreements with the medical professions and the scope, limits and purpose of such
an authorization.
(Decision no 2007-546 DC, January 25th 2007, paras 10 and 14, p. 55)

Section 3 of the Act on Social Dialogue and the Continuity of the Public Service in Regular
Public Land-based Passenger Transport is mainly designed to render mandatory and no
longer optional previous procedures designed to prevent industrial disputes, in particular
those provided for in framework agreements signed with the Paris Transport Authority and the
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French National Railways Board. Hence, without calling in question the economy of said
agreements, the challenged provision is designed to reinforce the continuity of the public
service which these companies are responsible for ensuring, while guaranteeing the respect of
the principle of equality before the law. In these conditions, this provision does not unconsti-
tutionally adversely affect the economy of contracts lawfully entered into.
(Decision no 2007-556 DC, August 16th 2007, para.18, p. 319)

RIGHT TO EMPLOYMENT

Principle

Section 1 of the Act pertaining to Work, Employment and Purchasing Power, which provides
for the exemption of overtime from income tax and social security contributions is intended to
increase the number of hours worked and so boost employment and growth. By the purpose it
seeks to achieve, it contributes to compliance with the requirement deriving from paragraph
five of the Preamble of 1946 which provides that : “Everyone has the duty to work and the right
to employment”. The Constitutional Council is not vested with any general power of appre-
ciation and decision-making similar to that conferred upon Parliament. It is therefore not
incumbent upon the Council to seek whether the purpose fixed by Parliament could be
achieved by other means, once the means retained are not patently inappropriate for the
attainment of the purpose it is sought to achieve.
(Decision no 2007-555 DC, August 16th 2007, paras 7 and 8, p. 310)

PARTICIPATION OF WORKERS
IN THE COLLECTIVE DETERMINATION

OF THEIR WORKING CONDITIONS
AND THE MANAGEMENT OF COMPANIES

Workers’representation

Principle

X of section 1 of the Act pertaining to Work, Employment and Purchasing Power provides that
the Works Committee or, failing that, workers’representatives, are informed and consulted by
the employer on the use and amount of overtime worked by the employees of the company or
establishment in the conditions provided for by the Employment Code. The exemption of
overtime does therefore not fail to comply with the requirements of paragraph eight of the
Preamble of 1946 whereby “All workers shall, through the intermediary of their representa-
tives, participate in the collective determination of their working conditions”.
(Decision no 2007-555 DC, August 16th 2007, para 9, p. 310)

RIGHT TO STRIKE

Power of Parliament

Paragraphs 7 and 8 of the Preamble to the Constitution of 1946 and Article 34 of the
Constitution allow Parliament to have recourse to a Decree or to a collective bargaining
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agreement to specify the manner in which rules laid down by it for the exercising of the right
to strike are to be applied. Section 2 of the Act on Social Dialogue and the Continuity of the
Public Service in Regular Public Land-based Passenger Transport provides that in the absence
of a framework agreement or a branch agreement as of January 1st 2008, a Decree of the
Council of State will determine, in the conditions provided for by the Act, the organisation and
unfolding of the procedure for the prevention of industrial disputes. This section determines
the purpose, provides for the contents and specifies the conditions of implementation of this
Decree, which is merely required to specify the manner in which the Act is to be applied. This
being the case, Parliament has not failed to exercise the powers vested in it by Article 34 of the
Constitution.
(Decision no 2007-556 DC, August 16th 2007, paras 7 and 8, p. 319)

Paragraph 7 of the Preamble of 1946 provides : “The right to strike shall be exercised within
the framework of the laws governing said right”. When stipulating this provision, the constitu-
ent power wished to state that the right to strike is a principle of constitutional status but is not
unrestricted and thus empowered Parliament to determine such restrictions by achieving the
necessary conciliation between the defence of professional interests, where striking is a means
to an end, and the safeguarding of the general interest, which a strike may adversely affect. In
particular where public services are concerned, recognising the right to strike should not
result in precluding Parliament from determining the necessary limits of such a right in order
to ensure the continuity of public service which, like the right to strike, is a principle of
constitutional status.
(Decision no 2007-556 DC, August 16th 2007, para 10, p. 319)

No infringement of the right to strike

Formalities

Strike notice

The provisions of 3° of II of section 2 of the Act on Social Dialogue and the Continuity of the
Public Service in Regular Public Land-based Passenger Transport extend from five to thirteen
days the maximum period of time which may be imposed between the time the Trade Union
organisation notifies the employer of the reasons for which strike action is contemplated and
the beginning of such strike action. This period of time is designed firstly to make it possible
to open effective negotiations likely to avoid such strike action, and, if need be, to put together
appropriate transport alternatives in order to ensure the continuity of the public service. The
introduction of this extended period thus does not impose any unwarranted restrictions on
the exercising of the right to strike
(Decision no 2007-556 DC, August 16th 2007, para 11, p. 319)

The fact that collective action is based on demands cutting across various professions does not
mean that any internal negotiations within a company become pointless. The argument that
the obligation to enter into prior negotiations before taking strike action is not reserved for
collective action based on reasons peculiar to the company involved should be dismissed.
(Decision no 2007-556 DC, August 16th 2007, para 12, p. 319)

Given the particular nature of the right to strike, Parliament may, as it has already done,
entrust representative Trade Unions with special prerogatives as regards the starting of strike
action. The recognised part played by such organisations in the issuing of strike notice leaves
every employee free to decide whether or not to take part in the strike
(Decision no 2007-556 DC, August 16th 2007, para 13, p. 319)

It is up to Parliament to lay down the measures which it deems best to avoid repeated recourse
to strike action of short duration which adversely affects the continuity of the public service, to
ensure the necessary conciliation between the defence of professional interests, and the
safeguarding of the general interest which a strike may adversely affect. The provisions of
section 3 of the Act on Social Dialogue and the Continuity of the Public Service in Regular
Public Land-based Passenger Transport which, to this end, prohibit a same Trade Union from
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issuing a fresh strike notice for the same reasons before the expiry of the previous period of
notice, do not impose any excessive restrictions on the exercising of the right to strike.
(Decision no 2007-556 DC, August 16th 2007, para 14, p. 319)

Individual declaration

The duty to declare 48 hours in advance an intention to strike does not apply to all employees,
but merely to those whose presence is directly necessary for the provision of services.
Disciplinary proceedings are solely intended to sanction failure to comply with procedural
requirements provided for by Parliament, which does not in itself render the exercising of the
right to strike unlawful. Lastly, the duty to make such a declaration does not preclude an
employee from participating in strike action already underway and in which he had not
initially intended to participate or in which he had ceased to participate, as long as he gives his
employer forty eight hours notice of his intention to strike. The modifications thus made to the
conditions for exercising the right to strike are not disproportionate in view of the purpose of
achieving continuity of the public service which Parliament seeks to achieve.
(Decision no 2007-556 DC, August 16th 2007, para 29, p. 319)

The Act on Social Dialogue and the Continuity of the Public Service in Regular Public
Land-based Passenger Transport which provides that certain employees must inform their
employer 48 hours in advance of their intention to strike, specifies that such individual
declarations can only be used for “organising the service during strike action”. They are
covered by professional privilege and their use for other purposes or the communication
thereof to any person other than those designated by the employer as being responsible for
organising the service will render the person making such use or communication liable to the
penalties provided for in Article 226-13 of the Criminal Code. When the statute referred
remains silent, the provisions of the Act of January 6th 1978 on Data processing, Data files and
Individual Liberties will automatically apply to any possible processing of data of a personal
nature.

The duty to make an individual declaration is thus accompanied by guarantees such as to
ensure that employees’right to privacy is not infringed.
(Decision no 2007-556 DC, August 16th 2007, para 31, p. 319)

Consultation of workers

Section 6 the Act on Social Dialogue and the Continuity of the Public Service in Regular Public
Land-based Passenger Transport merely provides for the possibility of organising a consulta-
tion as to the continuation of strike action. It specifies that this consultation is to be organised
in conditions ensuring the secrecy of the ballot. It does not confer any police powers on the
company. Furthermore Parliament has expressly stated that the result of the consultation
“does not affect the exercising of the right to strike”, since said result does not condition the
continuation or cessation of the industrial action Section 6 of the statute does thus not infringe
the right to strike nor any other principle of constitutional status
(Decision no 2007-556 DC, August 16th 2007, paras 33 to 36, p. 319)

TRADE UNION LAW

Monopoly of a Trade Union for the issuing of strike notice

Given the particular nature of the right to strike, Parliament may, as it has already done,
entrust representative Trade Unions with special prerogatives as regards the starting of strike
action. The acknowledged part played by such organisations in the issuing of strike notice
leaves every employee free to decide whether or not to take part in the strike.
(Decision no 2007-556 DC, August 16th 2007, para 13, p. 319)
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No infringement of Trade Union freedom

The recognised part played by Trade Unions in the issuing of strike notice leaves every
employee free to decide whether or not to take part in the strike.
(Decision no 2007-556 DC, August 16th 2007, para 13, p. 319)

FAMILY LAW

Right to a normal family life

No infringement of this right

Section 13 of the Act relating to the control of immigration, integration and asylum does not
modify the conditions governing family reunion and in particular, the definition of children
entitled to benefit from such conditions as provided for by Article L 314-11 and L 411-4 of the
Code on entry and residence of foreigners and the right of asylum. Its sole purpose is to
authorise a visa applicant to prove by other means the bonds of filiation when the right to
family reunion depends upon the proving of said filiation and the civil status document
required to prove such filiation is either inexistent or has been refused by Diplomatic or
Consular Officials. It does not make any other modifications to the provisions of Article 47 of
the Civil Code which governs the probative force of civil status documents issued abroad and
to which indent 1 of the abovementioned Article L 111-6 of the Code on entry and residence
of foreigners and the right of asylum refers. The implementation of this new method of
identification in the States designated by a Decree of the Council of State does not exempt
Consular or Diplomatic authorities from verifying, under the control of a judge, the validity
and authenticity of civil status documents presented in each case. With this qualification these
provisions do not infringe directly or indirectly the right to lead a normal family life guaran-
teed by paragraph 10 of the preamble of 1946.
(Decision no 2007-557 DC, November 15th 2007, para 16, p. 360)

RIGHT TO PROPERTY

Creation of a public service easement

New Article L 141-4 of the Town Planning Code, which authorizes certain adaptations of
general town planning rules, necessary for the modernization and development of the La
Défense Business District does not in itself create any administrative easement on real estate.
(Decision no 2007-548 DC, February 22nd 2007, para 6, p. 76)

PRINCIPLE OF EQUALITY

EQUALITY BEFORE THE LAW

Principle

The principle of equality does not preclude Parliament from treating different situations in
different ways, nor from derogating from the principle of equality in the general interest
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provided that in each case the resulting difference of treatment is directly related to the
purpose of the statute providing for such different treatment.
(Decision no 2007-550 DC, February 27th 2007, para 3, p. 81 ; decision no 2007-557 DC, November 15th 2007,
para 8, p. 360)

Respect for the principle of equality : no unjustified discrimination

Local Communities

New Article L 328-3 of the Town Planning Code does not infringe the principle of equality
when introducing a system of transfer of ownership of real estate belonging to the Public
Establishment responsible for developing La Défense distinct from the one defined by Article
L 318-2 of the same Code. The challenged provisions merely adapt the application of the
provisions of Article L 318-2 pertaining to the transfer of legal ownership of real estate to the
specificities of this Public Establishment.
(Decision no 2007-548 DC, February 22nd 2007, para 16, p. 76)

Social law

Employment law and Trade Union law

The disciplinary proceedings provided for when an employee whose presence is indispensable
for the provision of the transport service fails to give his employer 48 hours advance notice of
his intention to strike are those which are set out in company internal regulations. Under
Article L 122-34 of the Employment Code, these regulations determine “the general and
permanent rules pertaining to discipline, and in particular the nature and degrees of
disciplinary measures which may be taken by the employer”. The statute, by referring to the
normal rules governing disciplinary proceedings of which the application is subject to court
supervision, does not as such in any way infringe the principle of equality.
(Decision no 2007-556 DC, August 16th 2007, para 30, p. 319)

Status and capacity of persons

Article 1 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims : “Men are
born and remain free and equal in rights” ;

The provisions of section 13 of the Act relating to the control of immigration, integration and
asylum which set out the conditions in which a visa applicant may prove filiation when he
cannot do so by means of a civil status certificate are not aimed at and cannot not result in,
without infringing Article 1 of the Declaration of 1789, introducing in the case of children
applying for visas, specific rules of filiation which might lead to not recognising a legally
established bond of filiation within the meaning of the law applicable to such children. Thus
the proof of such filiation by means of the “de facto enjoyment of a status as defined in
Article 311-1 of the Civil Code” could only be accepted if, under the applicable law, a
comparable means of proof were admissible. Furthermore, these provisions cannot deprive a
foreigner of the possibility of proving a bond of filiation by other admissible means of proof
under the applicable law.
(Decision no 2007-557 DC, November 15th 2007, paras 7 and 9, p. 360)

Respect for the principle of equality :
different treatment justified by a different situation

Audiovisual communication

The national producers of analogue broadcast television programmes are, with respect to the
anticipated cessation of this type of broadcasting, in a situation different from that of national
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producers using exclusively digital broadcasting for their programmes. Parliamentary debate
on the statute referred for review shows that when awarding, excluding any other form of
compensation, another television service for national broadcasting to each of the three
producers whose authorisations to broadcast programmes in analogue mode by herztian wave
will progressively become inoperative before the normal expiry of such authorisations,
Parliament wished to compensate for the loss thus sustained. Specific reference was made to
the expenditure incurred in passing from analogue to exclusive digital broadcasting.

Furthermore, in order to avoid unfair treatment of new producers of digital broadcast
programmes, the three compensatory digitally broadcast services cannot be awarded and
offered to the public before the final cessation of analogue broadcasting, i.e November 30th

2011. Producers of these three services are required to assume greater obligations as regards
the broadcasting and production of original French and European films and audiovisual
programmes. They will also be subjected to the normal legal provisions of the Act of
September 30th 1986 designed to limit concentrations in the communication field.

In these conditions new section 103 of the Act of September 30th 1986 does not award the
producers involved any patently disproportionate compensation.
(Decision no 2007-550 DC, February 27th 2007, paras 11 to 14, p. 81)

Rules as to incompatibility

Having regard to the attributions conferred on the institutions of overseas communities
governed by Article 74 and on those of New Caledonia, whose role is not restricted to merely
administering said communities, Parliament was at liberty to lay down stricter rules of
incompatibility than those applicable to the holding of electoral office in other territorial
communities. It was thus able to introduce an absolute incompatibility between the holding of
a position of judge in a court of law, irrespective of the territorial jurisdiction of said court, and
the holding of electoral office in such communities.
(Decision no 2007-547 DC, February 15th 2007, paras 17 and 18, p. 60)

Situation of Foreign Nationals

Nationals of States in which the Registers of Civil Status present certain shortcomings or States
in which numerous frauds are committed are not on the same footing, as regards civil status
documents, as Nationals of other States.
(Decision no 2007-557 DC, November 15th 2007, para 12, p. 360)

Considerations of general interest justifying different treatment

Applications

Audiovisual communication.

Under new Section 99 of the Act of September 30th 1986, authorisations for digital broadcast-
ing by hertzian waves of national television services previously broadcast by analogue means
throughout the territory of mainland France awarded to producers of said services are
extended for a period of five years. This extension is dependent, under the supervision of the
Conseil supérieur de l’Audiovisuel (French Broadcasting Standards Authority) upon the partici-
pation of such producers in the public interest group responsible in particular, under new
section 100 of the statute, for implementing measures designed to accompany the cessation of
analogue broadcasting and manage the fund intended, under new section 102, to guarantee
underprivileged households that that they will continue to receive free of charge those
television programmes previously broadcast by analogue means. It thus is justified by reasons
of general interest directly connected with the purpose Parliament sought to achieve.
(Decision no 2007-550 DC, February 27th 2007, paras 6 and 7, p. 81)
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EQUALITY BEFORE THE LAW

Administrative Law

Appeal against administrative decisions

The principle of equality does not preclude Parliament from treating different situations in
different ways, nor from departing from the principle of equality in the general interest
provided that in each case the resulting difference of treatment is directly related to the
purpose of the statute providing for such different treatment.

When allowing any representative of the Assembly of French Polynesia, when petitioning an
Administrative court or the Council of State to hold an instrument of French Polynesia to be
null and void, to accompany this petition by a request for the suspension of the challenged
instrument without proving that such a measure is justified by being a matter of urgency,
Parliament introduced a difference in treatment between these representatives and other
citizens having recourse to the law which is not justified for the purpose of judicial review of
acts of the Administration. It thus infringed the principle of equality before the law.
(Decision no 2007-559 DC, December 6th 2007, paras 23 to 27, p. 439)

EQUALITY BEFORE PUBLIC SERVICE

Equality before public service in land-based transport

Far from infringing the principle of equality, section 4 of the Act on Social Dialogue and the
Continuity of the Public Service in some Regular Public Land-based Passenger Transport,
which is designed to ensure the continuity of public service in certain land-based transport
services throughout the territory, will in fact prevent just such an infringement of the equality
of users having recourse to such transport services.
(Decision no 2007-556 DC, August 16th 2007, para 23, p. 319)

EQUALITY BEFORE PUBLIC BURDEN SHARING

Equality before taxation

Principle

The requirement deriving from Article 13 of the Declaration of 1789 would not be complied
with if taxation were to be of a confiscatory nature or subjected a certain category of taxpayers
to an excessive burden in comparison with their ability to pay taxes. The principle of the
capping of the proportion of a tax household’s income allocated to paying direct taxes, far
from infringing the principle of equality before public burden sharing, is intended to avoid a
patent infringement of this same principle.
(Decision no 2007-555 DC, August 16th 2007, para 24, p. 310)

Although generally speaking the principle of equality is assessed on a tax by tax basis, the
capping mechanism which consists in refunding the taxpayer the amounts paid in direct taxes
over and above the ceiling fixed by the statute is based on an overall calculation of tax paid and
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not on any calculation of each type of tax. The argument that this mechanism inures to the
benefit of those who pay certain taxes in thus to be dismissed.
(Decision no 2007-555 DC, August 16th 2007, para 27, p. 310)

Types of taxation

The exemption mechanism provided for by the Act on Work, Employment and Purchasing
Power as regards payment of income tax and society security contributions is intended to
increase the number of hours worked in the economy in order to boost growth and employ-
ment. It thus meets the requirement of being in the general interest.

The exemption mechanism applies to all overtime, irrespective of how working time is
organized within individual companies. It also applies to overtime worked by part-time
employees. The measures adopted thus meet objective and rational criteria intended to
further the purpose which Parliament seeks to achieve
(Decision no 2007-555 DC, August 16th 2007, paras 12 and 13, p. 310)

Section 11 of the statute referred for review amends Articles 1 and 1649-0 A of the General Tax
Code pertaining to the capping of direct taxes. It lowers from 60 % to 50 % the maximum
percentage of income which a tax household may be required to pay in direct taxes, and
henceforth includes social security contributions in the amount of said taxes.

The generalised social contribution, the contribution to the repayment of the social debt, the
social levy on income from property and financial investments together with the further
contribution to the National Autonomy Fund are all taxes of all kinds within the meaning of
Article 34 of the Constitution. Including such taxes in the total of direct taxes taken into
account is thus not inappropriate for the purpose which Parliament seeks to achieve.

The fixing at 50 % of the percentage of income beyond which payment entitles the taxpayer to
a refund is not flawed by any patent error of appreciation.
(Decision no 2007-555 DC, August 16th 2007, paras 22, 25 and 26, p. 310)

Adjustment of tax system applicable to a single category of taxpayers

The Act on Work, Employment and Purchasing Power reserves the benefit of exemptions from
income tax and social security contributions solely for overtime worked beyond the legal limit,
whether the latter be calculated in hours or days, and whatever the contractual working week
of the employees involved. Parliament, far from infringing the principle of equality between
workers, thus avoided the occurrence of just such an infringement.

Neither the Employment Code nor collective bargaining agreements involving employers who
are private individuals provide for the possibility of working overtime. The parties making the
referral have thus no grounds for arguing that these employees should have been included in
the income tax exemption mechanism for hours worked overtime.
(Decision no 2007-555 DC, August 16th 2007, paras 14 and 15, p. 310)

Wealth tax

Reduction in taxation

Section 16 of the Act on Work, Employment and Purchasing Power inserts into the General
Tax Code an Article 885-0 V bis which introduces mechanisms allowing for a reduction in
wealth tax for investments in small and medium-sized companies.

Parliamentary debate preceding the passing of section 16 shows that the purpose of the latter
is to serve as an incentive for productive investments in small and medium sized companies in
view of the part played by this type of company in creating jobs and developing the economy.
Having regard to the purpose of general interest it is thus sought to achieve and in view of the
risk such investments may run, Parliament was at liberty to provide for a reduction in wealth
tax
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In the case of direct investments, Parliament has laid down conditions governing the percent-
age of the entitlement to tax imputation (75 % of investments), the capping of the tax benefit
(50 000 Q per year) and the minimum period during which the shares must be held (five
years). In view of the failure rates of small and medium-sized businesses during their early years
and the lack of liquidity of the shares involved, the tax benefit thus granted is not dispropor-
tionate as regards the purpose it is sought to achieve and does not constitute any patent
infringement of the principle of equality before public burden sharing

Parliament has laid down stricter conditions for payments paid to regional managed funds, in
particular as regards the percentage of the tax imputation 50 %) and the capping of the tax
benefit (10000 Q per year), which take into account the smaller risk surrounding such
investments in comparison with that run in cases of direct investment. In these conditions this
tax benefit does not appear disproportionate as regards the purpose it is sought to achieve,
neither does it infringe Article 13 of the Declaration of 1789.
(Decision no 2007-555 DC, August 16th 2007, paras 29 to 33, p. 310)

Tax relief

Parliamentary debate shows that the tax relief for the construction or purchase of the principal
place of residence after the coming into effect of the statute is intended to encourage people
to become homeowners and thus serves a purpose in the general interest. The aim, nature,
duration and conditions of said tax relief are objective and rational criteria as regards the
purpose Parliament seeks to achieve. The amount of said tax relief does not represent a
patently disproportionate tax benefit when set against said purpose.
(Decision no 2007-555 DC, August 16th 2007, para 19, p. 310)

Parliamentary debate shows that tax relief for the construction or purchase of the main place
of residence prior to the coming into effect of the statute is intended to boost consumer
spending and purchasing power. However, when deciding to boost the purchasing power
solely of those citizens who have built or purchased their main place of residence less than five
years ago, Parliament has introduced a difference of treatment between taxpayers which is not
justified by the purpose which it seeks to achieve. This tax relief leads to the State having to
bear outgoings which are patently disproportionate to the incentives they are expected to
constitute and is thus a patent infringement of the equality of taxpayers before public burden
sharing.
(Decision no 2007-555 DC, August 16th 2007, para 20, p. 310)

Section 16 of the Act on Work, Employment and Purchasing Power inserts into the General
Tax Code an Article 885-0 V bis which introduces mechanisms allowing for a reduction in
wealth tax for investments in small and medium-sized companies.

Parliamentary debate preceding the passing of section 16 shows that the purpose of the latter
is to serve as an incentive for productive investments in small and medium sized companies in
view of the part played by this type of company in creating jobs and developing the economy.
Having regard to the purpose of general interest it is thus sought to achieve and in view of the
risk such investments may run, Parliament was at liberty to provide for a reduction in wealth
tax

In the case of direct investments, Parliament has laid down conditions governing the percent-
age of the entitlement to tax imputation (75 % of investments), the capping of the tax benefit
(50 000 Q per year) and the minimum period during which the shares must be held (five
years). In view of the failure rates of small and medium- sized businesses during their early
years and the lack of liquidity of the shares involved, the tax benefit thus granted is not
disproportionate as regards the purpose it is sought to achieve and does not constitute any
patent infringement of the principle of equality before public burden sharing

Parliament has laid down stricter conditions for payments paid to regional managed funds, in
particular as regards the percentage of the tax imputation 50 %) and the capping of the tax
benefit (10000 Q per year), which take into account the smaller risk surrounding such
investments in comparison with that run in cases of direct investment. In these conditions this
tax benefit does not appear disproportionate as regards the purpose it is sought to achieve,
neither does it infringe Article 13 of the Declaration of 1789.
(Decision no 2007-555 DC, August 16th 2007, paras 29 to 33, p. 310)
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Social contribution on various categories of income

The generalised social contribution is one of all kinds of taxes within the meaning of Article 34
of the Constitution. Including such taxes in the total of direct taxes taken into account for
capping taxes paid is not inappropriate for the purpose which Parliament seeks to achieve nor
does it run counter to the principle of equality before taxation
(Decision no 2007-555 DC, August 16th 2007, para 25, p. 310)

Persons required to pay

New Article L 241-17 of the Social Security Code, introduced by the Act on Work, Employment
and Purchasing Power, which introduces a reduction in employees’overtime social security
contributions has not introduced any exemption from the generalized social contribution nor
the contribution to the repayment of the social debt. Although, given the methods of applying
the statutory provisions indicated by the Government, the amount of this reduction covers the
amount of contributions due by an employee working overtime, this measure, which is limited
in scope, does not constitute any infringement of the principle of equality as derived from
Article 13 of the Declaration of 1789
(Decision no 2007-555 DC, August 16th 2007, para 16, p. 310)

Contribution to the repayment of the social debt

The contribution to the repayment of the social debt is one of all kinds of taxes within the
meaning of Article 34 of the Constitution. Including such taxes in the total of direct taxes
taken into account for capping taxes paid is not inappropriate for the purpose which
Parliament seeks to achieve nor does it run counter to the principle of equality before taxation
(Decision no 2007-555 DC, August 16th 2007, para 25, p. 310)

Equality before public burden sharing other than in the context of taxation

Principle

Although Article 13 of the Declaration of 1789 does not preclude, for reasons in the general
interest, having certain categories of persons bear specific charges, this should not result in a
manifest infringement of the principle of equality before public burden sharing.
(Decision no 2007-550 DC, February 27th 2007, para 4, p. 81)

Territorial communities

The calculation of the set-off provided for by Indent 4 of Article 72-2 of the Constitution
resulting from transfers of powers between the State and the Communities of Saint-
Barthélemy and Saint-Martin, which receive the proceeds of taxes which they levy on their
territory, shall necessarily take into account the amount of revenue which the State should
have received the penultimate year preceding the coming into effect of the Institutional Act.
Any other interpretation would run counter to the principle of equality before public burden
sharing.
(Decision no 2007-547 DC, February 15th 2007, paras 21 to 26, p. 60)
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EQUALITY OF SUFFRAGE

Political Elections

Elections of Members of the National Assembly and Senators

Demographic bases of the election.

The parties making the referral argue that the current distribution of seats of the Members of
the National Assembly between constituencies does not respect the principle of equality of
voters before suffrage guaranteed by Article 25 of the International Covenant on Civil and
Political Rights. They petition the Court to hold the election of the Member for the constitu-
ency in which their names are on the electoral register null and void. Although, pursuant to
the provisions of Article 6 of the Declaration of the Rights of Man and the Citizen of 1789,
Article 3 and 24 of the Constitution and Article 25 of the International Covenant on Civil and
Political Rights, it is incumbent upon Parliament to modify the list of electoral conscriptions
referred to in Article L.125 of the Electoral Code in order to take into account changes in
population which may have occurred since the last boundary changes, its failure to do has in
the case in hand, no effect on the fairness and regularity of electoral operations in each of the
constituencies involved. Hence the petitions must be dismissed.
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 4 and 5, p. 193)

ELECTIONS

ELECTORATE, ELIGIBILITY, OPERATIONS PRIOR TO THE ELECTION

Eligibility

Compliance with National Military Service obligations

The disputed candidate having complied with all obligations of National Military Service,
contrary to the allegation of the party making the referral, the argument based on the alleged
ineligibility of said candidate as a grounds for requesting that electoral operations be held null
and void must be dismissed.
(Decision no 2007-3671, July 26th 2007, A.N., Paris, 8th constit, para 1, p. 252)

Operations prior to the election

Constituencies

Although section 7 of the Institutional Act of February 21st 2007 has inserted into the Electoral
Code Articles L.O 479 and L.O 506, whereby a Member of the National Assembly is elected for
both Saint-Barthelémy and Saint-Martin, section 18 of the same statute provides that these
provisions shall only take effect “as from the renewal of the National Assembly following the
elections of 2007”. The party making the referral has thus no grounds for arguing that voters
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residing in Saint-Martin and Saint Barthelémy should not have taken part in the election of the
Member of Parliament for the 4th constituency of Guadeloupe.
(Decision no 2007-3909, July 26th 2007, A.N., Guadeloupe, 4th constit, para 2, p. 293)

Electoral registers

Formal regularity of review of electoral registers

Appeal against election

The judge reviewing an election is only required to be informed of irregularities in the
electoral register when such irregularities are the result of manœuvres likely to adversely affect
the fairness of the poll. Although the party making the referral pinpoints various irregularities
connected with the operation of the administrative committee in charge of reviewing and
maintaining the register, entries in and removals of names from the register without justifica-
tion, and the non-updating of lists on the basis of voting cards and campaign literature
envelopes which were not delivered, this party does not provide any evidence to prove the
existence of manœuvres in the compiling of the electoral registers used for the elections held
on June 10th and 17th 2007.
(Decision no 2007-3907, November 29th 2007, A.N., Bouches-du-Rhône, 14th const, para 1, p. 419)

Compiling of Registers

The complaint that, contrary to the provisions of article L.28 of the Electoral Code, a Town
Hall refused to allow two candidates to consult the Electoral Register, is not accompanied by
precise information enabling the Council to decide whether or not there are grounds for this
complaint. The same holds good for an argument alleging that this Town Hall used listings
enabling it to send electoral messages to certain categories of voters chosen for their age, sex
or origin.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd const, para 4, p. 339)

Entry in Register

Although the party making the referral claims that the names of 63 voters were wrongfully
entered in the electoral register and that said persons voted in the first round of the elections,
the irregularities complained of, even if they were proved, do not constitute a manœuvre likely
to effect the outcome of the ballot, given the number of votes polled by the candidates.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, para 7, p. 386)

Removal from Register

Deceased voters

The judge reviewing the election is only required to be informed of irregularities in the
electoral register when such irregularities are the result of manœuvres likely to adversely affect
the fairness and regularity of the poll. By alleging one single irregularity, the parties making
the referral do not provide any evidence to prove the existence of manœuvres in the compiling
of the electoral registers.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 2, p. 328)

The judge reviewing the election is only required to be informed of irregularities in the
electoral register when such irregularities are the result of manœuvres likely to adversely affect
the fairness and regularity of the poll. When alleging the sending of official campaign
literature to a deceased voter and the removal from the Electoral register of a person residing
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abroad, the party making the referral does not provide any evidence to prove the existence of
manœuvres in the compiling of the electoral registers used for the elections held on June 10th

and 17th 2007.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd const, para 3, p. 339)

Candidacies

The fact that the substitute of Mr L used a different forename during the campaign for the
Parliamentary elections from that used several months earlier in the campaign for territorial
elections is not a manœuvre intended to mislead voters.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 1, p. 397)

CAMPAIGN LITERATURE

Type of literature

The omission of the name and address of the printer on some documents of campaign
literature in the name of the winning candidate, contrary to the provisions of section 2 of the
Act of July 29th 1881 on Press Freedom, applicable to campaign literature under Article L.48 of
the Electoral Code, had no effect on the outcome of the ballot.
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, para 6, p. 402)

Posters

Number of posters

The sole purpose of Article R.39 of the Electoral Code is to determine the number or format
of posters for which candidates can obtain reimbursement, not to regulate the size and
contents of posters pasted on hoardings reserved to this end.
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 2, p. 382)

Presentation of posters

Pasting different electoral posters on hoardings does not run counter to any provision of the
Electoral Code.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, para 1, p. 386)

Using posters of a format greater than the limits fixed by Article R.26 of the Electoral Code did
not, given the very limited nature of the excess area, materially effect the outcome of the ballot.
(Decision no 2007-3979, November 29th 2007, A.N., Rhone, 3rd constit, para 3, p. 437)

The omission of the name and address of the printer on some circulars printed in the name of
the winning candidate, contrary to the provisions of section 2 of the Act of July 29th 1881 on
Press Freedom, applicable to campaign literature under Article L.48 of the Electoral Code,
although regrettable, had no effect on the outcome of the ballot.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 11, p. 453)

Although, contrary to the provisions of Article L.48 of the Electoral Code, which provides that
“only documents issued by the Authorities will be printed on white paper”, the winning
candidate stuck on his posters, between the two rounds the ballot, a small sticker printed in
black letters or a white background, this fact did not, in view of the words contained and the
presentation of the sticker, mislead voters or give the impression that his candidacy was of an
official nature.
(Decision no 2007-3887, December 13th 2007, A.N., Val de Marne, 3rd constit, para 6, p. 456)
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Places for pasting of posters

Although the party making the referral presented an official report of a Bailiff indicating the
pasting of numerous posters of the winning candidate, both elsewhere than on the hoardings
reserved for such purposes by the Local Authority and on the hoarding reserved for the party
making the referral, who stood in the second round of the ballot, these occurrences, which are
contrary to the provisions of Article L.51 of the Electoral Code, did not, in view of the
difference in the number of votes cast for each candidate in the second round, have any effect
on the outcome of the ballot.
(Decision no 2007-3809, July 26th 2007, A.N., Nord, 20thconstit, para 1, p. 264)

Although, contrary to Article 51 of the Electoral Code, posters in favour of the candidate
coming fourth in the first round of the ballot were pasted both elsewhere than on the
hoardings reserved for such purposes by the Local Authority and on the hoardings reserved
for other candidates, these allegations were only proved with respect to the first round of the
ballot. They are not such as to have effected the outcome of the ballot in view of the shortfall
in the number of votes which the parties making the referral, who came respectively in
thirteenth, fifteenth and seventeenth position, needed to stand in the second round of the
ballot.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 3, p. 328)

The pasting on the hoarding reserved for another candidate, contrary to Article L 51 of the
Electoral Code, of a poster concerning a meeting organised by the candidate proclaimed the
winner was not such as to alone effect the fairness of the ballot.
(Decision no 2007-3973, October 4th 2007, A.N., Indre-et-Loire, 3rd constit, para 2, p. 337)

Although, contrary to Article 51 of the Electoral Code, posters in favour of the candidate
coming first in the ballot were pasted elsewhere that on the special hoardings reserved for this
purpose by the Local Authority in 4 of 109 Communes in the constituency, this occurrence was
not such as to affect the outcome of the ballot.
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 1, p. 345)

Failure to respect the order of the hoardings as laid down by the Prefect for the second round
of the ballot, which was not of any general nature, could not effect the outcome of the election.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, para 2, p. 386)

Investigations showed that although the candidate pasted posters elsewhere than on official
hoardings contrary to indent 3 of Article L.51 of the Electoral Code, similar irregularities were
committed by the party making the referral. In view of the number of votes separating the to
candidates in the second round of the ballot, these irregularities were not such as to adversely
effect the fairness of the ballot.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 1, p. 394)

In view of the difference in the number of votes polled, the irregularity consisting in pasting
posters on hoardings reserved for other candidates before the first round of the ballot had no
effect on the situation of the candidates for the second round of the ballot.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 2, p. 472)

Posters lacerated or covered over

Although the party making the referral argues that an electoral hoarding reserved for him was
covered with injurious graffiti about him, this occurrence, even if it were proved, could not
have effected the designation of candidates eligible to stand in the second round of the ballot,
in view of the difference in the number of votes polled by each candidate, and hence could not
have affected the outcome of the ballot itself.
(Decision no 2007-3949, July 26th 2007, A.N., Doubs, 1st constit, para 2, p. 299)

Although the party making the referral claims that his opponents had had a strip of paper
intended to discredit him struck on his posters, he has not produced any evidence to back up
this claim. The evidence produced merely refers to the sticking of some self-adhesive strips on
various pieces of street furniture.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 4, p. 335)

Although the parties making the referral claim that certain posters pasted on hoardings
reserved for the losing candidate had been lacerated, investigations have not shown that such
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occurrences were of a systematic nature. However regrettable these occurrences may be, they
did not have any significant outcome on the result of the ballot.
(Decision no 2007-3533, October 25th 2007, A.N., Hauts-de-Seine, 6th constit, para 3, p. 348)

Although the parties making the referral complain of the substantial number of posters pasted
by the winning candidate, contrary to Article L.51 of the Electoral Code, which prohibits all
placing of posters elsewhere than on the hoardings specially reserved for this purpose,
together with the tearing off by the party of posters pasted on these hoardings, these
occurrences, even it they were proved, are not such as to have effected the outcome of the
ballot, either during the first or second round thereof, in view of the difference in the number
of votes separating the winner from the other candidates.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas de Calais, 5th constit, para 3, p. 416)

Offensive strips of paper or stickers concerning the candidate making the referral were
plastered over his posters in certain parts of the constituency, contrary to Article L.51 of the
Electoral Code. It was not however proved that such occurrences, however open to criticism
they may be, were of such a systematic and massive nature as to effect the fairness and regularity
of electoral operations in view of the difference in the number of votes polled by the
candidates.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 7, p. 427)

Although the party making the referral claims that his posters were damaged during the
election campaign and produces a witness to this fact, this does not make it possible to prove
that such occurrences, albeit regrettable, were of such a systematic and massive nature as to
effect the fairness of electoral operations in view of the difference in the number of votes
polled by the candidates.
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, para 5, p. 421)

The complaint that the winning candidate had, during the election campaign, pasted posters
on hoardings not reserved for this purpose contrary to the provision of Article L 51 of the
Electoral Code and systematically covered over other candidates’posters is not accompanied
by sufficiently precise details to allow the Court to examine whether or not this complaint is
founded.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15rd constit, para 8, p. 453)

Although strips of paper pasted on the posters of the party and mentioning that his candidacy
was supported by the Communist party had been covered over in grey paint, this paint did not
mask the posters and was only placed in the night before the second round of voting. This
circumstance was not such as to effect the fairness of the ballot.
(Decision no 2007-3887, December 13th 2007, A.N., Val-de-Marne, 3rd constit, para 5, p. 456)

Contents of Posters

No statutory provision or regulation forbids the pasting on reserved hoardings under Article
L.51 of the Electoral Code of posters other than those carrying entitlement to reimbursement
of printing costs by the State under Article 39 of the same Code.
(Decision no 2007-3973, October 4th 2007, A.N., Indre-et-Loire, 3rd constit, para 1, p. 337)

The pasting on the eve of the second round of the ballot of posters bearing the words “On June
17th vote against VAT at 24.6 %” did not result in introducing a new element to which the party
making the referral did not have time to respond insofar as the possibility of such a tax rise had
been raised at national level on the evening of the first round of the ballot
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 2, p. 382)

Investigations have shown that the issue to which the disputed small posters referred did not
introduce any new element. Even though the stickers may have been pasted on the alleged
dates, the complaint must be dismissed.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 10, p. 405)

Although under Article L.48 of the Electoral Code “only official posters of the Authorities will
be printed on white paper”, the ensuing prohibition does not apply to campaign literature
other than posters (in particular not to leaflets).
(Decision no 2007-3844, December 13th 2007, AN Bouches-du-Rhône, 15th constit, para 9, p. 453)

However regrettable may be the pasting in the days preceding the second round of the ballot
of the stickers complained of on the posters of the party making the referral, this occurrence
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was not such as to effect the fairness of the ballot in view of the difference in the number of
votes polled by the two candidates in said second round.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 6, p. 467)

Miscellaneous irregularities

Having a vehicle plastered with posters of the winning candidate drive past and park near the
polling station on polling day is an irregularity. In the case in hand this irregularity did not
consist in massively placarding posters. In view of the number of votes polled by each of the
candidates it had no effect on the designation of the candidates eligible to stand in the second
round of the ballot nor on the outcome of the second ballot. The argument based on non
compliance with Article L 51 of the Electoral Code must thus be dismissed.
(Decision no 2007-3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, paras 4 and 5, p. 378)

Although the party making the referral argues that the winning candidate carried out
irregular pasting of posters contrary to the provisions of Article L.51 and L. 165 of the
Electoral Code, investigations have not shown that the disputed posters, in fact of the same
kind as those pasted by the party making the referral, had been massively placarded and thus,
in view of the difference of votes polled by the candidates in the second round of the ballot, did
not effect the outcome of the ballot.
(Decision no 2007- 3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 1, p. 382)

Even if they were proved, the incidents involving rival poster pasters did not affect the fairness
of electoral operations in view of the difference in the number of votes polled.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 12, p. 453)

Ballot papers

Sending of ballot papers

The party making the referral cannot subsequently argue that failure to send ballot papers
bearing the name of the MODEM candidate precluded postal voting since postal voting was
abolished by the Act of December 31st 1975.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 4, p. 431)

Contents of ballot sheets

No statutory or regulatory provisions preclude printing in colour details appearing on ballot
sheets nor make it compulsory to specify the date and nature of the election held.
(Decision no 2007-3422, June 28th 2007, A.N., Haute-Savoie, 3e circ, para 1, p. 170)

Article R.66-2 of the Electoral Code provides : “.... 3° ballot papers bearing one or more names
other than those of the candidate and his possible substitute... are null and void and shall not
be taken into consideration when votes cast are counted”. Failure to comply with these
provisions warrants the nullification of said ballot papers when the addition of one or more
names to those listed on the paper was likely to confuse voters and thus constitutes a manœuvre
designed to mislead the body of voters.

Documents produced by the party making the referral show that, although the ballot papers
used by the winning candidate were headed “U.M.P –Parti radical-M.P.F With the support of
Rudy Salles, Departmental President of the U.D.F”, neither the words themselves, the exist-
ence of which is not disputed, nor their typographical presentation were such as to create a
confusion in the minds of voters between this party’s own candidacy and that of the candidate
endorsed by the U.D.F Mouvement démocrate. Under the circumstances, and however
regrettable it may be, adding a name to those listed by Article R.66-2 was not such as to affect
the outcome of the ballot.
(Decision no 2007-3448, July 12th 2007, A.N., Alpes-Maritimes, 6th constit, paras 2 and 3, p. 191)

Although the ballot papers of the candidate carried a photograph of said candidate, such a
circumstance, which does not run counter to any statutory provision or regulation, cannot be
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considered in the case in hand as constituting a manœuvre adversely affecting the fairness of
the ballot.
(Decision no 2007-3818/3948, July 12th 2007, A.N., Eure-et-Loir, 3rd constit, paras 2 and 4, p. 222)

The words “A fair France, with the Left, Democrats, Ecologists” on the ballot paper bearing the
name of the candidate for the second round of the ballot did not refer to any endorsement or
support of the party UDF-Mouvement Démocrate, likely to confuse voters. They were there-
fore not therefore such as to mislead voters.
(Decision no 2007-3891, November 22nd 2007, A.N., Rhône, 7th constit, para 4, p. 392)

The use of blue, white and red lettering on ballot papers does not infringe any statutory
provision or regulations in force on polling day and the documents produced do not show that
this use of such papers constituted a manœuvre such as to adversely effect the fairness of
electoral operations.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 10, p. 453)

Generalities

The consequence of the combined provisions of Articles 132-1 of the Code of Patrimony and
R 30 of the Electoral Code is that ballot papers are exempt from compliance with formalities
as to the statutory filing of copies thereof with the appropriate authorities.
(Decision no 2007-3422, June 28th 2007, A.N., Haute-Savoie, 3rd constit, para 1, p. 170)

The fact that the ballot paper bearing the name of the candidate also carried a photograph of
the candidate is not sufficient to consider this paper as being a poster coming under the
provisions of Article L.51 of the Electoral Code.
(Decision no 2007-3818/3948, July 12th 2007, A.N., Eure-et-Loir, 3rd constit, paras 2 and 3, p. 222)

Although compliance with the provisions of Article R 39 of the Electoral Code, concerning the
ecological quality of ballot papers, is required for the reimbursement of printing costs,
non-compliance does not as such adversely affect the fairness of the ballot
(Decision no 2007-3814, July 26th 2007, A.N., Paris, 13th constit, para 2, p. 266)

The allegation that the weight in grams of the ballot papers of the winning candidate was
slightly over the directives of Article R.30 of the Electoral Code is not such as to justify the
nullification of electoral operations.
(Decision no 2007-3973, October 4th 2007, A.N., Indre-et-Loire, 3rd constit, para 3, p. 337)

The use of blue and orange lettering on the ballot papers of the winning candidate does not
infringe any provision of the Electoral Code and did not constitute a manœuvre likely to
adversely affect the outcome of the ballot.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 3, p. 431)

Circulars

The party making the referral for review argues that after having consulted the Prefecture, his
printer refused to print his electoral literature on the grounds that it contained libellous
material, an act which the party alleges prevented him from contesting the election on an
equal footing with other candidates. The request for referral is dismissed on the grounds that
in the absence of any manœuvres, the party making the referral has no grounds for seeking to
put forward difficulties encountered in having said circular printed.
(Decision no 2007-3605, June 28th 2007, A.N., Haut-Rhin, 4th constit, paras 1 and 2, p. 189)

Acceptance of circulars by Campaign Literature Committee

The party making the referral, who stood as a candidate, complains about the refusal of the
Campaign Literature Committee to distribute his campaign literature. Article R.38 of the
Electoral code provides that this Committee is not required to ensure the sending of literature
which is submitted after a deadline determined by a Prefectoral Order. Furthermore, no
provision of the Electoral Code requires the Campaign Literature Committee, when meeting
again to resolve problems which had arisen in sending voters literature submitted within the
allotted time, to review its previous refusal.
(Decision no 2007-3895, July 26th 2007, A.N., Seine-Saint-Denis, 12th constit, paras 2 to 4, p. 284)
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Sending of literature

Although the party making the referral claims that envelopes containing ballot papers and
candidates’electoral manifesto for the first round of the ballot failed to arrive at the home of
two voters, such occurrences, even when proved, could not, in view of the difference in the
number of votes polled by each candidate, have affected the designation and number of
candidates eligible to stand in the second round of the ballot nor the final outcome thereof.
(Decision no 2007-3949, July 26th 2007, A.N., Doubs, 1st constit, para 2, p. 299)

Miscellaneous irregularities

The omission of the name and address of the printer on some electoral documents in the
name of the winning candidate, contrary to the provisions of section 2 of the Act of July 29th

1881 on Press Freedom, had no effect on the outcome of the ballot.
(Decision no 2007-3891, November 22nd 2007, A.N., Rhône, 7th constit, para 3, p. 392)

No irregularities

Contents not going beyond the normal bounds of electioneering

The terms employed by the winning candidate as regards the party making the referral in his
manifesto for the second round of the ballot did not go beyond the normal bounds of
electioneering.
(Decision no 2007-3891, November 22nd 2007, A.N., Rhône, 7th constit, para 2, p. 392)

Press

Taking of a political stand by a newspaper

Newspapers and periodicals are free to report on an electoral campaign as they see fit.
(Decision no 2007-3433, October 25th 2007, A.N., Nord, 21st constit, para 3, p. 343)

Newspapers and periodicals are free to report on an electoral campaign as they see fit.
Although the party making the referral argues that various articles published during the
electoral campaign by a daily newspaper, and in particular on the eve of the second round of
the ballot, slandered him and influenced voters against him, investigations have not shown
that these articles, the contents of which did not go beyond the normal bounds of election-
eering and reported in a satirical manner on the campaign of all the candidates standing in the
election, in any way adversely affected the fairness of the outcome of the ballot. All the facts
related had been publicly mentioned during the campaign.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 10, p. 389)

Newspapers and periodicals are free to report on an electoral campaign as they see fit. The
articles published by a daily newspaper which the party making the referral complains of did
not adversely affect the fairness of the ballot. Although they took a stand in favour of the
winning candidate such a stand cannot be regarded as being commercial advertising within
the meaning of indent 2 of Article L.52-1 of the Electoral Code.
(Decision no 2007-3976, November 29th 2007, A.N., Seine-Maritime, 9th constit, para 2, p. 434)

Paid insertions or advertisements in newspapers

A publication which merely promoted farming activities in the Department and demonstrated
the support of the General Council for such activities, without referring to the forthcoming
Parliamentary election or even mentioning the name of the winning candidate, nor his
standing for election to the National Assembly, cannot be considered as being campaign
advertising within the meaning of Article L.52-1 of the Electoral Code.
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, para 2, p. 421)
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Miscellaneous irregularities.

Evidence produced does not support the complaint that the conference held for the interna-
tional press by the winning candidate on June 7th 2007 should be regarded as being either an
advertising campaign within the meaning of the abovementioned provisions of Article L. 52-1
of the Electoral Code or a participation by the Commune of Argenteuil in the campaign of the
winning candidate prohibited by Article L 52-8 of the same Code.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 4, p. 427)

Local Council publications

Firstly, investigations have shown than only issue no 36 of the Local Council newssheet ‘Living
in Freyming-Merlebach, a Commune of which the winning candidate is the Mayor, was
distributed during the election campaign. The editorial of this publication was signed by the
winning candidate in his capacity as “Member of the National Assembly and Mayor of
Freyming-Merlebach” and was accompanied by his photograph. Despite some general
remarks on the responsibility of persons holding elective office, this newssheet was devoted to
local administration and its contents cannot be considered as being connected with the
elections or constituting an “advertising campaign” within the meaning of the provisions of
Article L 52-1 of the Electoral Code. Secondly, the first Deputy Mayor of the Commune of
Forbach, and substitute of the winning candidate, wrote an article for the section “Expression
of political groups” in issue no 39 of the Local Council newssheet “Living in Forbach” which
appeared in May 2007. This article, which the writer signed with his name without mentioning
his capacity as substitute candidate, deals solely with a Local Council issue. Hence it is not of an
electoral nature and does not constitute an “advertising campaign” within the meaning of
indent 2 of Article L. 52-1 of the Electoral Code.
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, paras 2 and 3, p. 402)

The party making the referral claims that a newssheet published by the Department of Val
d’Oise and several Local Council newssheets of the Commune of Argenteuil should be
considered as designed to support the candidacy of the winning candidate in the Parliamen-
tary elections. However evidence produced does not prove that these publications, given their
contents and periodical publication, were designed to do anything other than inform the
population of the achievements of the Department and the Commune. These publications
made no mention of the forthcoming Parliamentary elections due to be held in June 2007.
The complaint contending that these publications were an advertising campaign within the
meaning of Article L 52-1 of the Electoral Code must therefore be dismissed.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 3, p. 427)

The January 2007 issue of the Local Council newssheet of Epinay-sur-orge cannot, in view of its
nature and contents, be considered to be an advertising campaign for the achievements and
administration of a Community within the meaning of Article L.52-1 of the Electoral Code
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 7, p. 431)

The publication of photographs and editorials of the winning candidate in the monthly Local
Council news magazine in the Commune of which he is the Mayor, the contents of which dealt
with issues of local interest unconnected with the campaign for the Parliamentary elections
cannot be considered as being campaign literature prohibited by Article L.52-1 of the
Electoral Code.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 2, p. 467)

Radio-television

Investigations have not shown that the regional station “France-Overseas Network” in Wallis
and Futuna failed to comply with the requirement of equal access of all candidates to air-time.
Reporting of the campaigns of both the winning and losing candidates had identical air-time.
(Decision no 2007-3901, November 22nd2007, A.N., Wallis and Futuna, para 4, p. 397)

The intervention of the winning candidate, in his capacity as Mayor, at the beginning of a
concert given in his Commune to mark the 20th anniversary of the TV channel M6 on the eve
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of the second round of the ballot cannot be considered as campaign material within the
meaning of Article L. 49 of the Electoral Code nor as pressurising voters.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 3, p. 467)

Internet

Although investigations have shown that the winning candidate had inserted an advertising
link on the Internet transferring to the site presenting his work as Member of Parliament, the
party making the referral failed to prove that, as regards the contents and purpose of this site,
this candidate did not comply with the provisions of Article 52-1 of the Electoral Code
(Decision no 2007-3532, November 22nd 2007, A.N., Paris, 15th constit, paras 1 and 2, p. 369)

Even though the result of the election was divulged on the Internet on June 17th 2007 at 7 p.m,
contrary to the provisions of Article L 52-2 of the Electoral Code, this occurrence, given the
considerable difference in the number of votes polled by the two candidates, was not such as to
have adversely affected the fairness of electoral operations.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 5, p. 431)

The fact that the Internet sites of the candidate and her substitute continued to provide
information during the three months preceding the first day of the month in which the ballot
was held could not be considered, in view of the contents thereof, as being campaign literature
within the meaning Article L 52-1 of the Electoral Code
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 6, p. 431)

Data files

No provision prohibits the use of commercial data files for the sending of campaign literature.
It is not incumbent upon the Constitutional Council, in the absence of manœuvres, to decide
whether or not the statutory provisions governing data processing, data files and individual
liberties have been complied with.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 5, p. 472)

Letters

Sending or distributing letters in favour of candidates

Letters from Members of Parliament

If the candidate, who was the current sitting Member for the constituency, sent during the
election campaign several letters written on headed notepaper of the National Assembly to
Mayors in his constituency, the sending of such letters does not run counter to the provisions
governing the unfolding of the election campaign. In particular such letters do not constitute
circulars governed by the rules of Article L.165 of the Electoral Code. Investigations showed
that although in one of these letters, sent to the Mayors of several Cantons, the winning
candidate responded to criticisms levelled against him by his opponent and denigrated the
actions of the latter, this mail did not go beyond the normal bounds of electioneering and the
person involved was able to reply to it.
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 1, p. 352)

Neither the fact that the winning candidate sent persons who had signed a petition demanding
the building of a retirement home a letter on headed notepaper of the National Assembly, in
which he pledged to finance part of this construction by a consortium of Local Authorities and
Communities of which he was president, nor the using by Mr N. the logo of this consortium in
a campaign document were such as to adversely affect the fairness of the ballot.
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 2, p. 352)

The candidate who was re-elected is criticised for having, during the months preceding the
ballot, sent letters to certain of his constituents using facilities placed at his disposal by the
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National Assembly. Investigations have shown that the incriminated letters did not have any
direct connection with the fact that the sender was standing for re-election to the National
Assembly.
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, para 3, p. 421)

Miscellaneous

When performing his duties as Mayor of Argenteuil, the winning candidate presided over a
“medieval festival” organised on May 27th 2007 and three other ceremonies of laying the first
stone or inaugurating various public installations of interest to the Commune on February
10th, March 15th and April 7th 2007. Evidence supplied to support the complaint nevertheless
shows that these various events were, in the case of the first one, a traditional festival organised
each year by the Commune at that time of the year, and for the others, the normal workings of
the public service involved. Investigations did not show that these events were used to promote
the campaign of the Mayor for election to the National Assembly. These events cannot
therefore be considered as being electioneering events designed to promote the candidacy of
the Mayor in the Parliamentary elections.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 2, p. 427)

Investigations have shown that the day before the first round of the ballot, the winning
candidate and his substitute sent a letter inviting their supporters to sign the next day the
official records in the various polling stations adding comments about the spoiling of their
posters or the defamatory remarks in leaflets supporting the candidacy of the party making the
referral. It has however been impossible to verify how many letters were sent on the basis of the
information contained in the referral. Although, in view of the date said letter was sent, the
party making the referral could not contest the contents thereof, this letter had no effect on
the fairness of the outcome of the ballot
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, para 4, p. 421)

Leaflets

Generalities

Certain leaflets or posters distributed on behalf of the winning candidate called into question
the genuineness of the ties between the candidate making the referral and the constituency
involved. However investigations have not shown that the latter was unable to respond to these
insinuations which did not go beyond the bounds of normal electioneering.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 6, p. 427)

The provisions of Article L.48 of the Electoral Code which provide that “only official posters of
the Authorities will be printed on white paper”, the ensuing prohibition does not apply to
leaflets
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 9, p. 453)

Irregularities not affecting the outcome of the election

Date of distribution of leaflets

Although the party making the referral claims that the winning candidate had party activists
distribute leaflets during the afternoon of Saturday June 16th, said party has not proved that
this document was indeed distributed on this date nor that it was massively distributed, nor that
it added anything new to electoral debate.
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 3, p. 382)

Indent 1 of Article L.49 of the Electoral Code only prohibits the distribution of notices,
circulars and other documents on polling day. The parties making the referral therefore have
no foundation for claiming that the candidate failed to comply with the said provisions by
distributing a leaflet on the eve of the second round of the ballot. Furthermore it has not been
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proved that this leaflet, which contained no elements going beyond the normal bounds of
electioneering, introduced a fresh element which the party was unable to reply to.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas de Calais, 5th constit, para 6, p. 416)

Contents and scope of leaflets

Certain leaflets or posters distributed on behalf of the winning candidate called into question
the genuineness of the ties between the candidate making the referral and the constituency
involved. However investigations have not shown that the latter was unable to respond to these
insinuations which did not go beyond the bounds of normal electioneering.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 6, p. 427)

False or malicious information

Although the party making the referral complains of the distribution of a leaflet implying that
his female companion and himself might not be considered to be bona fide voters due to
irregular entry of their names in the Electoral register, investigations showed that this leaflet
was distributed at the end of 2006 and that the party making the referral was able to reply to
these insinuations.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 2, p. 335)

No irregularities

The fact that the winning candidate distributed an electoral leaflet at the same time and place
as an information notice issued by the Regional Council was distributed does not affect the
fairness of the ballot.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 9, p. 405)

Contents not going beyond the bounds of normal electioneering

Although the party making the referral complains about the distribution of two leaflets, one of
which accused him of having betrayed a politician belonging to his own party and the other of
having poorly managed a public Departmental establishment of which he was in charge, the
contents of these leaflets did no go beyond the bounds of normal electioneering. Further-
more, insofar as these leaflets were distributed at the beginning of the election campaign, the
party making the referral was able to reply to these accusations.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 3, p. 335)

The contents of the incriminated leaflet did not go beyond the bounds of normal election-
eering and the persons involved had time to reply. The distribution of the document did not
therefore adversely affect the fairness and regularity of the ballot
(Decision no 2007-3533, October 25th 2007, A.N., Hauts-de-Seine, 6th constit, para 1, p. 348)

The incriminated leaflet did not add any fresh element to the campaign debate and the
contents thereof did not go beyond the bounds of normal electioneering. Its distribution, even
though carried out late in the day, did not adversely affect the fairness of the ballot.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, para 6, p. 386)

Investigations have shown that the debate, to which the disputed leaflet referred, concerning
a possible increase in VAT, commenced on the evening of the first round of the ballot, at
national level. This leaflet therefore do not introduce any fresh element on the date when the
party making the referral alleges it was distributed, without however being able to prove the
date of the alleged distribution.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 8, p. 405)

The leaflets entitled “Appeal of June 10th” and “Appeal of June 17th” are worded in a manner
which does not go beyond the bounds of normal electioneering and do not introduce any
fresh elements which the losing candidate was unable to reply to. The latter had moreover
given a reasoned reply in a leaflet distributed on the eve of the first round of the ballot. They
cannot therefore be considered as being such as to affect the outcome of the ballot.
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 1, p. 437)
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The contents of the leaflet distributed by the winning candidate did not go beyond the bounds
of normal electioneering and did not contain any fresh assertions to which the party making
the referral was unable to reply.
(Decision no 2007-3887, December 13th 2007, A.N., Val-de-Marne, 3th constit, para 1, p. 456)

The leaflet distributed between the two rounds of the ballot did not go beyond the bounds of
normal electioneering and did not introduce any fresh element into the debate. It had
moreover been possible to reply to it before the second round of the ballot.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 3, p. 472)

Translation into a foreign language

No provision prohibits the using of foreign language translations of campaign literature.

Investigations have shown that the document in the Vietnamese language called into question
by the party making the referral was the literal translation of the leaflet drafted by the winning
candidate before the first round of the ballot. The distribution of this document could
therefore not adversely affect the fairness of the ballot.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 4, p. 472)

Various irregularities affecting campaign literature

Investigations have shown that the banner installed by the winning candidate on the frontage
of his electoral committee rooms, contrary to the rules laid down in Article L 51 of the
Electoral Code, was removed as soon as the candidate was informed that this was unlawful.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 5, p. 335)

Telephone canvassing

Although indent 1 of Article 52-1 of the Electoral Code prohibits the using for electoral
purposes of any commercial advertising in any audiovisual media during the three months
preceding the first day of the month in which an election takes place, telephone canvassing
using an automatic calling machine does not constitute a means of audiovisual communica-
tion within the meaning of section 2 of the Act of September 30th 1986 referred to above, and
thus, does not come under the scope of this section. Even were it proved, the alleged failure to
comply with Article L 34-5 of the Electronic Post and Telecommunications Code would not be
such as to lead to the nullification of the electoral operations unless it had constituted a
manœuvre adversely affecting the fairness of the ballot. Investigations have shown that the
disputed telephone canvassing campaign did not, in view of the manner in which it was carried
on, and in particular the message addressed to voters, constitute a manœuvre likely to distort
the outcome of the ballot.
(Decision no 2007-3976, November 29th 2007, A.N. Seine-Maritime, 9th constit, para 1, p. 434)

Prohibition of all commercial advertising as provided for by indent 1 of Article L. 52-1 of the
Electoral Code

The publication during the election campaign in the periodical’Neuilly Journal
independant’of an article describing the action of the Deputy Mayor of the Commune, who
was also a standing as a substitute candidate in the Parliamentary elections, and also of a
account of a meeting intended to celebrate the election of Mr SARKOZY, former Mayor of the
Commune, to the post of President of the Republic, cannot be considered, within the meaning
of Article L 52-1 of the Electoral Code, as being either the use of commercial advertising for
electoral purposes or as an advertising campaign for the achievements of a Public Community.
(Decision no 2007-3533, October 25th 2007, A.N., Hauts-de-Seine, 6th constit, para 2, p. 348)

Although investigations have shown that the winning candidate had inserted an advertising
link on the Internet transferring to the site presenting his work as Member of Parliament, the
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party making the referral failed to prove that, as regards the contents and purpose of this site,
this candidate did not comply with the provisions of Article 52-1 of the Electoral Code
(Decision no 2007-3532, November 22nd 2007, A.N., Paris, 15th constit, paras 1 and 2, p. 369)

Although the winning candidate is accused of having taken out commercial advertising space
in the press for an automobile business which he ran, and where his name appeared, such
advertising does not come under the scope of Article L 52-1 of the Electoral Code, either by its
nature or purpose.
(Decision no 2007-3812, November 22nd 2007, A.N., Seine-et-Marne, 5th constit, para 1, p. 384)

Receiving donations

Advertisements in the press designed to encourage donations included information necessary
for the making of such donations. The provisions of the final indent of Article L 52-8 of the
Electoral Code do not preclude such advertising from including words describing the winning
candidate as “the candidate of the silent majority” or “the candidate of the TPE/PME”.
(Decision no 2007-3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, paras 14 and 15, p. 378)

Prohibition of advertising campaigns promoting achievements or administration of a Commu-
nity as provided for by indent 2 of Article L 52-1 of the Electoral Code

Articles in a Town Council newssheet, distributed in January 2007 in accordance with normal
periodicity, which merely informed members of the Community of the everyday life of the
locality or the state of progress of public installations cannot be considered, in view of their
contents, as being, within the meaning of indent 2 of Article L.52-1 of the Electoral Code, “an
advertising campaign” for the achievements of the administration of this Commune of which
the winning candidate was the Mayor.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 1, p. 335)

Article L 52-1 of the Electoral Code prohibits, in the months leading up to the election, the use
as campaign literature of any commercial advertising and any advertising campaigns promot-
ing the achievements or the administration of a Local Community.

Neither the monthly publication ‘Asnières info’, the contents of which were devoted to
general local news, not the weekly supplement ‘Asnières info dimanche’, which consists of a
one page sheet containing practical local information on both sides, both of which continued
to be published during the election campaign, nor the New Year best wishes ceremonies held
at the beginning of 2007, just as they had been held in previous years, nor lastly the reporting
on the Town Hall Internet site, as in previous years, of the memorable events of the year which
had just ended and of the New Year best wishes ceremonies could be considered, in view of
their contents, as being, within the meaning of indent 2 of Article L 52-1 of the Electoral Code,
“an advertising campaign” for the achievements or the administration of the Commune of
which the winning candidate was the Mayor. This complaint based on the alleged infringe-
ment of this Article is thus dismissed.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd constit, paras 7 and 8, p. 339)

The organising by the winning candidate, the Mayor of A., of a Town Hall reception to
celebrate the New Year, as had been done in previous years, was not a commercial advertising
campaign within the meaning of Article L 52-1 of the Electoral Code
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 3, p. 345)

The March and May 2007 issues of a supplement to a Local Council news magazine dealing
respectively with National Thermal Baths and sporting activities organised by the Commune,
contained editorials and articles which, in view of their contents, cannot be considered as
being “an advertising campaign” of the achievements or the administration of the Commune
within the meaning of Article L 52-1 of the Electoral Code. Neither can the publication by the
Tourist Office of A. of a newssheet concerning the record of the year’s work of the Office.
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 4, p. 345)

Neither the laying on June 4th 2007 of the first stone of a Medico-psychiatric centre attached to
the Hospital complex of which the winning candidate presided the Board of Directors, nor the
inauguration of a wi-fi Internet system in the Commune of which the candidate was the Mayor
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a few days before the first round of the ballot can be considered as being an advertising
campaign within the meaning of the provisions of Article L 52-1 of the Electoral Code
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 4, p. 352)

A three page insert of an article in a local daily newspaper containing the photographs of the
winning candidate and his substitute together with an interview describing the past achieve-
ments and future projects of the Communes of which they were the Mayors cannot be
considered as being advertising campaigns within the meaning of indent 1 of Article L 52-1 of
the Electoral Code, once such a practice is a usual one and not intended for electoral purposes.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle 1st constit, paras 4 and 5, p. 371)

Firstly, investigations have shown than only issue no 36 of the Local Council newssheet ‘Living
in Freyming-Merlebach, a Commune of which the winning candidate is the Mayor, was
distributed during the election campaign. The editorial of this publication was signed by the
winning candidate in his capacity as “Member of the National Assembly and Mayor of
Freyming-Merlebach” and was accompanied by his photograph. Despite some general
remarks on the responsibility of persons holding elected office, this newssheet was devoted to
local administration and its contents cannot be considered as being connected with the
elections or constituting an “advertising campaign” within the meaning of the provisions
referred to above. Secondly, the first Deputy Mayor of the Commune of Forbach, and
substitute of the winning candidate, wrote an article for the section “Expression of political
groups” in issue no 39 of the Local Council newssheet “Living in Forbach” which appeared in
May 2007. This article, which the writer signed with his name without mentioning his capacity
as substitute candidate, deals solely with a Local Council issue. Hence it is not of an electoral
nature and does not constitute an “advertising campaign” within the meaning of indent 2 of
Article L 52-1 of the Electoral Code.
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, paras 2 and 3, p. 402)

The participation of the winning candidate in her capacity as Vice-President of the Gers General
Council at the inauguration of the canteen and boiler room of a school cannot be regarded as an
advertising campaign within the meaning of indent 2 of Article L 52-1 of the Electoral Code.
(Decision no 2007-3890, November 29th 2007, A.N., Gers, 2nd constit, para 1, p. 414)

The February to May issues of the Local Council news magazine of the town of B cannot be
considered, in view of the contents thereof, as being an ‘advertising campaign’for the
achievements or the administration of the Commune within the meaning of Article L.52-1 of
the Electoral Code. The same holds good for the activities of the Mayor of B between January
and March 2007.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas de Calais, 5th constit, para 2, p. 416)

An on the spot visit carried out in the 3rd district of Lyon by the winning candidate in his
capacity as Deputy Mayor, accompanied by the Mayor of Lyon, the Mayor of the 3rd district and
local officials cannot be considered as being an ‘advertising campaign’within the meaning of
Article L.52-1 of the Electoral Code.
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 5, p. 437)

Investigations have shown that although the candidate took part on March 27th 2007 in a
dinner-debate organised by the “Inter-professional Franco-Lebanese Group”, the cost of such
participation was individually borne by each of the persons present. This event was thus not a
participation by a legal entity in the campaign of the winning candidate.
(Decision no 2007-3815, November 29th 2007, A.N., Paris, 12th constit, para 2, p. 409)

The contents of the Local Council magazine of V. merely deal with the outcome of actions
undertaken by the Commune and the presentation of projects underway or contemplated.
During the sixth months leading up to the election, the Mayor did not write any editorials. His
photograph was not published. His name was not mentioned. This publication cannot
therefore be considered as being an advertising campaign within the meaning of Article L.52-1
of the Electoral Code. The same applies to the annual meal organised for the elder citizens of
V. and the distribution to the latter of parcels, which took place at the date on which such
events are held. Although the winning candidate was present at the meal, he did not make any
remarks of an electoral nature.
(Decision no 2007-3887, December 13th 2007, A.N., Val-de-Marne, 3rd constit, paras 7 and 9, p. 456)

The publication of photographs and editorials of the winning candidate in the monthly Local
Council news magazine in the Commune of which he is the Mayor, the contents of which dealt
with issues of local interest unconnected with the campaign for the Parliamentary elections
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cannot be considered as being campaign literature prohibited by Article L.52-1 of the
Electoral Code.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 2, p. 467)

Prohibition of donations made by legal entities as provided for by indent 2 of Article L 52-8 of
the Electoral Code

The incriminated work, devoted to the mother of the winning candidate, cannot be consid-
ered as being campaign literature. There has thus been no failure to comply with the
provisions of indent 2 of Article L 52-8 of the Electoral Code.
(Decision no 2007-3532, November 22nd 2007, A.N., Paris, 15th constit, paras 3 and 4, p. 369)

Although the party making the referral claims that the participation of certain colleagues of
the President of the Region in the inauguration by the latter of the winning candidate’s
committee room constitutes an indirect participation in the financing of the candidate’s
electoral campaign, the mere attendance of such people on a day which was not a working day,
at an event of this kind, cannot be considered as be assistance given by this Community,
prohibited by Article L 52-8 of the Electoral Code.
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 4, p. 382)

Investigations have shown that although the winning candidate purchased from the Urban
Community movable ‘no parking’signs in order to paste electoral posters on them, the
expenditure involved appears in his campaign account.

It cannot therefore be argued that he had the benefit of a contribution in kind from the Urban
Community. Neither has it been proved that such posters had been pasted with the help of
lifting equipment belonging to the Urban Community.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, paras 2 and 3, p. 394)

It has not been proved that the letter written by the winning candidate on April 17th 2007 in his
capacity as President of the Urban Community concerning a projected road was sent to all
voters in the constituency. In all events, this letter cannot be considered as being campaign
literature. Allegations that the winning candidate had the benefit of contributions in kind
from the Urban Community are thus without foundation. Neither does the letter whereby the
Mayor of a Commune belonging to the constituency invited his elected colleagues of the
Urban Community to have their Local Councils take a decision on the projected road
constitute campaign literature. The same applies to the political tribune in the Urban
Community news magazine in which the same issue is raised.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 4, p. 394)

The presence of members of the Municipal Police Force near the committee rooms of the
winning candidate on the day said premises were inaugurated, for the purpose of directing the
flow of traffic, cannot be considered as being assistance lent by the Urban Community to the
financing of his campaign.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 2, p. 405)

After reading the special issue of the quarterly review of the Departmental Hunting Federa-
tion, devoted solely to reporting the holding of the Annual General Meeting of this Federa-
tion, attended by the winning candidate in his capacity as President of the Regional Council,
it is clear than no event or issue in connection with the campaign of said candidate is
mentioned in this publication. It cannot therefore be regarded as campaign literature.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 4, p. 405)

Although the winning candidate is alleged, for electoral purposes, to have offered persons
tickets for cultural or sporting events purchased by the Regional Council, investigations have
shown that the events involved, which took place every year, had no connection with the
election, that the candidate attended them in his capacity as President of the Region and that
the giving of such tickets, which it has not been proved took place on any massive scale, was
carried out for the purpose of encouraging people to attend said events.

Similarly, the various events or inaugurations which the winning candidate attended, during
the year prior to the holding of the election, in his capacity as President of the Region, cannot
be considered as being electoral meetings the cost of which should be included in the
candidate’s campaign account.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 5, p. 405)
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The various festivities and events organised during the summer of 2006 by the Town Council
of which the winning candidate is the Mayor, were of a traditional nature and cannot be
considered as being connected with the election campaign of this person. Investigations have
not shown that these events and the receptions held in connection therewith were accompa-
nied by any actions designed to influence voters.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 2, p. 453)

Although the winning candidate had the benefit of the assistance during the election cam-
paign of a person who had been previously hired by the Commune as assistant to the Mayor,
investigations have shown that from the outset of the campaign this person had resigned and
was no longer a member of the staff of the Commune. This person was therefore not
irregularly placed at the disposal of the candidate by the Commune.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 3, p. 453)

The winning candidate’s campaign account shows the expenditure corresponding to the
purchasing of postage stamps from the National Assembly postal service. It is therefore not
proved that she had the benefit of any contribution in kind on the part of the National
Assembly contrary to the provisions of Article L 52-8 of the Electoral Code.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 6, p. 472)

The winning candidate repaid the Commune involved pro rata the printing and distribution
costs of the local newssheet in which the Mayor had signed an editorial calling upon readers to
vote for the candidate. This expenditure appears in her campaign account. There was
therefore no benefit of a contribution in kind conferred by the Commune and thus no failure
to comply with of Article L.52-8 of the Electoral Code.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 7, p. 472)

Although the party making the referral claims that her opponent had the benefit of the
placing at his disposal by a legal entity, contrary to the provisions of Article L52-8 of the
Electoral Code, of a natural town gas fired vehicle, said candidate has produced an invoice,
entered in his campaign account, proving the rental of said vehicle. The party making the
referral has not produced any evidence likely to call this invoice into question. The complaint
is therefore dismissed.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 7, p. 467)

Pressure, interventions, manœuvres

Nature of pressure, interventions, manœuvres

Intervention of Official Authorities

Government

The announcement of a visit of a member of the Government in support of the winning
candidate did not constitute a manœuvre such as to distort the outcome of the ballot.
(Decision no 2007-3976, November 29th 2007, A.N., Seine-Maritime, 9th constit, para 3, p. 434)

Members of the National Assembly

The party making the referral, a candidate of the party “France in Action” denounces the
discrediting of his candidacy by statements, repeated by national and regional media, made by
a Member of the National Assembly alleging the existence of links between said party and sects.
There is no need to examine the alleged defamatory nature of these statements, since, given
the very small number of votes polled by the party making the referral, they were not such as
to have affected the outcome of the ballot.
(Decision no 2007-3880, July 26th 2007, A.N., Eure, 1st constit, para 2, p. 270 ; decision no 2007-3882, July 26th

2007, A.N., Corrèze, 3rd constit, paras 3 and 4, p. 274 ; decision no 2007-3883, July 26th 2007, A.N., Eure, 5th constit,
paras 3 and 4, p. 276 ; decision no 2007-3884, July 26th 2007, A.N., Vaucluse, 3rd constit, paras 3 and 4, p. 278 ;
decision no 2007-3885, July 26th 2007, A.N., Hérault, 4th constit, paras 3 and 4, p. 280)
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Other persons holding elective office

Neither the inauguration ceremony of the canteen and boiler room of a school, nor the
holding, several weeks before the election, of the Annual Hunt Congress at the Headquarters
of the General Council in the Department, nor the sending by the President of the General
Council of a circular to the Mayors in the Department announcing his opposition to the
suppression of the school zoning system, a letter which neither mentioned the name of the
candidate nor invited people to vote for her, can, in the circumstances be considered as
demonstrating the backing of the Department of the Gers for the candidacy of the winning
candidate. Neither are they manœuvres likely to adversely affect the fairness of the ballot.
(Decision no 2007-3890, November 29th 2007, A.N., Gers, 2nd constit, para 2, p. 414)

Intervention of official authorities. Absence of manœuvres

The party making the referral for review argues that after having consulted the Prefecture, his
printer refused to print his electoral literature on the grounds that it contained libellous
material, an act which the party alleges prevented him from contesting the election on an
equal footing with other candidates. The request for referral is dismissed on the grounds that
in the absence of any manœuvres, the party making the referral has no grounds for seeking to
put forward difficulties encountered in having said circular printed.
(Decision no 2007-3605, June 28th 2007, A.N., Haut-Rhin, 4th constit, paras 1 and 2, p. 189)

The visit of the President of the National Assembly to the 9th constituency on May 2nd 2007
took place in the sole context of the campaign for the Presidential election. The party making
the referral cannot therefore usefully claim non compliance with the rules governing expen-
diture on election campaigns.
(Decision no 2007-3976, November 29th 2007, A.N., Seine-Maritime, 9th constit, para 4, p. 434)

Interventions of various bodies

Associations

The presence of the President of the Departmental Hunting Federation at a campaign
meeting of the winning candidate has no effect on the fairness of the ballot
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 4, p. 405)

The fact that various persons in the winning candidate’s support committee were also
Presidents of associations which had been given funds by the Region has in itself no effect on
the fairness of the ballot
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 11, p. 405)

Use by a candidate of an official position

Investigations have shown that between the end of March and the middle of April 2007 the
winning candidate, in his capacity as President of the Local Housing Board of C, organised
eighteen housing inauguration ceremonies in the context of a housing project under the aegis
of the National Association for Urban Renewal. These events, which he presided and attended,
included the symbolic handing over of the keys of their residence to former tenants who had
purchased the same, and were accompanied by a cocktail party to which they and their families
were invited. Although the dates of these events had been brought forward by some fifteen
days, the reoccurrence of such events within a short space of time constitutes a manœuvre
which, given the circumstances and the fact that only a small number of votes separated the
candidates, adversely affected the outcome of the ballot. The election of the winning candi-
date is therefore held to be null and void.
(Decision no 2007-3888/3967, November 29th 2007, A.N., Eure-et-Loir, 1st constit, para 2, p. 411)

The intervention of the winning candidate, in his capacity as Mayor, at the beginning of a
concert given in his Commune to mark the 20th anniversary of the TV channel M6 on the eve
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of the second round of the ballot cannot be considered as being an element of campaign
literature within the meaning of Article L. 49 of the Electoral Code nor as pressurising voters.
(Decision no 3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 3, p. 467)

The fact that the winning candidate, in his capacity as Mayor, participated in various cultural
or artistic events and commemorations during the month preceding the ballot cannot be
considered as being a manœuvre within the meaning of the Electoral Code.
(Decision no 3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 4, p. 467)

Use of the facilities of the Administration

Premises

The party making the referral denounces the unfair support given by a Local Council to the
candidate of the Communist party during the campaign for the first round of the ballot,
support which he claims deprived the candidate of the Socialist party of the possibility of
standing in the second round of the ballot against the candidate of the presidential majority.
Even were such facts proved to be true, given the number of votes polled by each candidate,
they had no effect on the designation of the candidates eligible to stand in the second round
of the ballot and hence on the outcome of the ballot.
(Decision no 2007-3894, July 26th 2007, A.N., Seine-Saint-Denis, 5th constit, para 2, p. 282)

Equipment

The winning candidate is alleged to have used chauffeur driven cars belonging to the Ministry
of Finance to make three visits of a campaigning nature. However, contrary to what is alleged,
two of these visits cannot be considered as having any electoral purpose. The third visit, which
was made in the context of the election campaign, was made with the car of a private person.
(Decision no 2007-3433, October 25th 2007, A.N., Nord, 21st constit, para 2, p. 343)

Neither the use by the candidate of a car belonging to the Town Council when visiting the
General Council to examine files concerning the Department, while registering his candidacy
in the premises of the Prefecture situated in the same building, nor the receipt by a Local
Council employee of an e-mail concerning the campaign sent by mistake to the Town Hall
suffice to prove that Town Hall facilities were used for electoral purposes
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 4, p. 437)

Use of the facilities of the Administration – no manœuvre

The candidate’s campaign account shows the expenditure corresponding to the purchasing of
postage stamps from the National Assembly postal service. It is therefore not proved that she
had the benefit of any contribution in kind on the part of the National Assembly contrary to
the provisions of Article L 52-8 of the Electoral Code.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 6, p. 472)

Pressure by intimidation or corruption

Acts of violence

The fact that a dispute broke out between activists of the two political parties of which the two
candidates standing in the second round of the ballots were members, however regrettable it
may have been, was of no effect on the outcome of the ballot in the absence of any alleged
pressure on voters.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 12, p. 405)

Insinuations likely to discredit a candidate

The party making the referral, a candidate of the party “France in Action” denounces the
discrediting of his candidacy by statements, repeated by national and regional media, made by
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a Member of the National Assembly alleging the existence of links between said party and sects.
There is no need to examine the alleged defamatory nature of these statements, since, given
the very small number of votes polled by the party making the referral, they were not such as
to have affected the outcome of the ballot.
(Decision no 2007-3880, July 26th 2007, A.N., Eure, 1st constit, para 2 et 3, p. 270 ; decision no 2007-3882, July 26th

2007, A.N., Corrèze, 3rd constit, paras 3 and 4, p. 274 ; decision no 2007-3883, July 26th 2007, A.N., Eure, 5th constit,
paras 3 and 4, p. 276 ; decision no 2007-3884, July 26th 2007, A.N., Vaucluse, 3rd constit, paras 3 and 4, p. 278 ;
decision no 2007-3885, July 26th 2007, A.N., Hérault, 4th constit, paras 3 and 4, p. 280)

Distribution or promises of money, presents, various benefits

The maintaining during the period of elections of the distribution, in the name of the
Communal Social Welfare Centre presided over by the winning candidate, of envelopes
containing 10 euros in cash to more than 800 residents of the town’s social and medical centres
aged over 60 is a regrettable incident.

The incriminated operation has however been organised for the past thirty years during
traditional events held in Spring. The number of beneficiaries and the dates of the distribution
are similar to those of previous years. Although the winning candidate participated personally
in two distributions of this kind, he did not, contrary to allegations made, take part in the third
distribution held during the official election campaign. The traditional nature of this distri-
bution, in view of the difference in the number of votes polled, cannot be deemed to be a
manœuvre likely to affect the outcome of the ballot. Neither can the distribution be consid-
ered as being special expenditure for electoral purposes and hence required to be entered in
the campaign account.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, paras 3 to 5, p. 386)

The mere fact that the Commune of S. decided, after the Parliamentary elections, to increase
grants made to senior citizens’clubs is not such as to reveal the existence of manœuvres of the
winning candidate designed to ensure that senior citizens voted for him.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 11, p. 389)

Although it is not disputed that a member of the support committee of the winning candidate
gave a customary gift to a village chief during a ceremony held two days before the second
round of the ballot, this gesture was carried out during an event traditionally held at this time
of year and, according to investigations, was not exploited for any political purposes. Neither
did the fact that the same person on polling day attended a traditional public meeting to
celebrate fathers’day have any adverse effect on the fairness of the poll.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 5, p. 397)

Handing out flowers in the markets of the Commune on mothers’day cannot be considered as
constituting pressure on voters.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 4, p. 467)

Manœuvres or interventions concerning the political situation of candidates

Membership of political parties or “ political labels”

It is an established fact that the winning candidate is a member of one of the main parties
making up the presidential majority. The fact that he made no secret of his membership of this
majority, without claiming any official endorsement by this body, was not such as to mislead
voters.
(Decision no 2007-3751-3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, para 6, p. 378)

The words “A fair France, with the Left, Democrats, Ecologists” on the ballot paper bearing the
name of the candidate for the second round of the ballot did not refer to any endorsement or
support of the party UDF-Mouvement Démocrate, likely to confuse voters. They were there-
fore not therefore such as to mislead voters.
(Decision no 2007-3891 November 22nd 2007, AN. Rhône, 7th constit, para 4, p. 392)

— 688 —



Endorsement by a political party

In the absence of any manœuvres, the Constitutional Council is not required to review the
regularity of any endorsement of a candidate by a political party with respect to the rules of said
party, nor to interfere with the internal organisation of any political party.
(Decision no 2007-3531, June 28th 2007, A.N., Bas-Rhin, 3rd constit, para 3, p. 185)

Although it is the task of the judge reviewing elections to verify the occurrence of manœuvres
likely to mislead voters as to the endorsement of a candidate by a political party, he is not
required to verify whether such endorsement complies with the rules and regulations govern-
ing the organisation of political parties.

Documents produced by the party making the referral show that the winning candidate
claimed in his electoral manifesto, not that he was officially endorsed by the Union pour la
démocratie française, but had the support of the activists of this political party, which is not
disputed. However the manifesto of the party making the referral clearly stated that he was
standing for election under the banner of this party. In the circumstances, the party making
the referral is not entitled to claim that the situation he has raised was such as to effect the
outcome of the ballot.
(Decision no 2007-3908, July 26th 2007, A.N., Pas de Calais, 9th constit, paras 2 to 4, p. 291)

The winning candidate is alleged to have used the name “Union pour la démocratie française”
in his campaign literature and on his posters. In the case in hand, and given the local notoriety
of the candidate, Mayor of the Commune of A., and the sitting Member of Parliament, this fact
alone is not such as to have given rise to confusion in the minds of voters of such a nature as to
affect the outcome of the ballot.

The use by another candidate of the names and logos “ Union pour la démocratie française-
Mouvement démocrate” whereas Mr T. was, in the constituency involved, the sole candidate
legitimately entitled to claim the endorsement of this party, was such as to confuse voters.
However in the circumstances, in view of the difference in the number of votes polled by the
candidates who came out on top in the first round of the ballot, this confusion was not
sufficiently important to have alone affected the outcome of the ballot.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd constit, paras 5 and 6, p. 339)

The presence during the first round of the ballot of a candidate claiming solely to be in alliance
with “ l’Union pour la démocratie française-Mouvement démocrate” in a constituency where
it was public knowledge that this political group had endorsed neither this candidate nor the
party making the referral, was known sufficiently in advance to the party making the referral to
allow him to inform voters of this situation. It was therefore not such as to mislead voters.
(Decision no 2007-3670/3993, November 22nd 2007, A.N., Seine-Saint-Denis, 7th constit, para 5, p. 375)

Manœuvres or interventions involving the second round of the ballot

Miscellaneous manœuvres

The pasting of stickers calling people to “vote on June 17th against VAT at 24.6 %” on
hoardings reserved for the posters of the party making the referral cannot be considered as a
manœuvre likely to vitiate the ballot. The same holds good for demonstrations outside
supermarkets claiming to illustrate the effects of the introduction of a “social VAT”.
(Decision no 2007-3891, November 22nd 2007, A.N., Rhône, 7th constit, para 1, p. 392)

Investigations have shown that the message on the Commune’s electronic notice boards showed,
successively and completely, the results obtained by the various candidates standing in the
Commune, where the winning candidate elected in the second round of the ballot polled more
than 50 % of votes in the first round, together with the results throughout the constituency.

This information, which was not in any way misleading, did not constitute a manœuvre likely
to make voters think that the candidate had won the election itself in the first round of the
ballot and dissuade them from voting in the second round. The party making the referral has
failed to prove in what manner any possible increase in the number of voters abstaining in the
second round of the ballot as a result of this message would have been such as to favour the
election of his opponent.
(Decision no 3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 5, p. 467)
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ELECTORAL OPERATIONS

Organisation of the ballot

Composition of polling stations

Constitution of polling stations

Under Articles R 44 and 45 of the Electoral Code, assessors and their substitutes designated by
the representatives of each candidate must be chosen from among voters in the Department.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 14, p. 405)

In accordance with the provisions of Article R. 46 of the Electoral Code, the Mayor had been
notified of the surname, forename, date and place of birth and address of the assessor of the
winning candidate in polling station no 1 of B and had issued a receipt for this. Therefore the
argument that this assessor failed to produce this receipt to the President of the polling station
is of no effect as to the regularity of the composition of the polling station involved.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas de Calais, 5th constit, para 7, p. 416)

The conditions in which a candidate may preside over a polling station or designate assessors
to sit in a polling station are laid down by the provisions of Articles R 42 to R44 of the Electoral
Code. The complaint that the party making the referral was unable to obtain the correspond-
ing information from the services of the Commune of Argenteuil is thus inoperative.
(Decision no 2007-3966, November 29th 2007, A.N., Val- d’Oise, 5th constit, para 9, p. 427)

The fact that no Local Councillor of the opposition party in the Commune of E presided over
a polling station is not such as to vitiate the fairness of the ballot once there was no failure to
comply with Article R. 43 of the Electoral Code which provides that Town Councillors are
designated in the order in which their names appear on the roll.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 2, p. 431)

Holding of the ballot

Record of operations

During voting to elect the President of the Republic, all the votes cast in a polling station where
the record of voting operations was not made available to voters and other persons mentioned
in Article 52 of the Electoral Code to allow them to record comments or complaints were held
to be null and void. This irregularity continued notwithstanding the observations made by the
judge delegated by the Constitutional Council.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 3, p. 116)

Providing voters with ballot papers and envelopes

Ballot papers

During voting to elect the President of the Republic, all the votes cast in two polling stations in
which ballot papers bearing the name of one of the candidates were only made available later
in the day were held to be null and void. The considerable length of time such papers were
unavailable meant that voters were prevented from freely expressing their choice of candidate.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 2, p. 116)

No statutory provision nor regulation requires that the piles of ballot papers for the various
candidates be of equal height throughout the holding of the ballot
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 4, p. 328)
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No statutory provision nor regulation provides for the order in which the piles of ballot papers
for the various candidates are to be placed in polling stations.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, para 8, p. 386)

Polling booths

During voting to elect the President of the Republic, the results of three polling stations in
which no polling booth was made available to voters were held to be null and void as infringing
the provisions of Article L 62 of the Electoral Code.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 1, p. 116)

Although a polling station where more than one thousand voters were eligible to vote was only
equipped with two polling booths, whereas Article L.62 of the Electoral Code requires that
there be one polling booth per 300 hundred registered voters or fraction thereof, this fact did
not lead to any irregularity in the ballot once it did not result in preventing voters from casting
their votes or forcing them to vote elsewhere than in the polling booth. It has not been proved
that the polling booths installed in one of the polling stations did not guarantee compliance
with the requirement of the secret ballot.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 19, p. 397)

Voting machines

The consequence of the provisions of Article L 62 of the Electoral Code is that the rule set
forth in indent 2 thereof, whereby each polling station must comprise one polling booth per
300 registered voters or fraction thereof does not apply to polling stations in which a voting
machine has been installed.
(Decision no 2007-3415/3416/3417/3421, June 28th 2007, A.N., Hauts-de-Seine, 9th constit, para 3, p. 164 ; decision
no 2007-3418/3450, June 28th 2007, A.N., Hauts-de-Seine, 8th constit, para 3, p. 166 ; decision no 2007-3606, July
12th 2007, A.N Val-de-Marne, 5th constit, para 2, p. 196 ; decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-
Denis, 10th constit, para 3, p. 247)

Dismissal, without any prior investigation audi alteram partem of a referral contesting the
working of a voting machine in a polling station. The grounds for the complaint are either
inoperative in law or not such as to have adversely affected the fairness of the ballot.
(Decision no 2007-3606, July 12th 2007, A.N., Val-de-Marne, 5th constit, paras 1 o 6, p. 196)

Although the party making the referral complains that the voting machine did not make it
possible for visually impaired voters to vote unaided, as is required by Article L 57-1 of the
Electoral Code, this situation, however unfortunate it may be, is not in itself such as to affect the
outcome of the ballot.
(Decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 4, p. 247)

The technical regulations specifying the conditions for approval of voting machines require
merely that said machines be equipped with an internal clock which the polling station can
regulate at the beginning of operations and which makes it possible to time the unfolding of
the ballot, but do not require that such regulating and timing be done on the basis of the
official time in force on that date.
(Decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 5, p. 247)

Under the final indent of Article L.63 of the Electoral Code, only one voting machine is
installed in each polling station. The installation of two machines must thus be held to be
irregular even if, in the circumstances of the case in hand, this occurrence does not cast any
doubt on the accuracy of the proclaimed results of the ballot and does not justify the
nullification of the ballot.

Investigations have not shown that the two technical incidents which occurred in a polling
station affected the computation of votes cast. Even though it might be proved that four
persons who had difficulties in using the machine were helped by other persons in conditions
not complying with the provisions of indent 1 of Article L.64 of the Electoral Code, this
occurrence did not in itself affect the outcome of the ballot.
(Decision no 2007-3872, October 4th 2007, A.N., Marne, 3rd constit, paras 1 and 2, p. 331)

The polling stations of the Commune of V. were equipped with voting machines of a kind
approved on the basis of Article L 57-1 of the Electoral Code. Between the two rounds of the
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ballot, these machines were placed under seal and stored in premises inaccessible to the
public. Investigations have shown that all the operations required by applicable regulations to
ensure the smooth working of these machines were carried out immediately before the
opening of the polling stations and did not reveal any problems with these machines. The
electronic voting process was not at the origin of the incident mentioned in the official report.
In these conditions, the refusal to authorise some assessors to carry out a trial vote, which is
provided for by no statutory provision, is not such as to vitiate the holding of the ballot. The
same holds good as regards the fact that the “voting display” of the second round of the ballot
was not sent to voters.
(Decision no 2007-3887, December 13th 2007, A.N., Val de Marne, 3rd constit, para 10, p. 456)

No statutory provision or regulations require Communes to send voters, prior to the second
round of the ballot, a copy of the “interface” of the voting machines. If persons who vote using
voting machines are thus treated differently, as regards the sending of voting material, from
voters casting their vote in the traditional manner, this different treatment is justified by an
objectively different situation.
(Decision no 3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, paras 15 and 16, p. 467)

The Decree of October 11th 2006 simplifying measures in electoral matters was not aimed at
nor results in withdrawing previous authorisations for voting machines.

Contrary to what is alleged, voting machines used in polling stations of the constituency are of
a type which was officially approved by the Minister of the Interior by a Ministerial order dated
October 19th 2005.

Although the party making the referral contends that this order was illegal since it had been
issued on the basis of a report drawn up by an inspecting body which had not, at the time said
report was made, been approved in accordance with a Ministerial order of November 17th

2003, the company involved had been officially approved by a Ministerial order dated March
8th 2005, and so the argument raised is not supported by the facts.

When vesting the Minister of the Interior with the power to approve types of voting machines,
Parliament necessarily delegated to said Minister the authority to lay down the conditions
governing the granting of such approval. The complaint based in the fact that the Ministerial
orders of November 17th 2003 were ultra vires is thus to be dismissed.

When refraining from providing for the publicising of the conformity tests carried out on
voting machines by certifying bodies approved by the Minister and the publication of “source
codes” of the software used, which are protected by industrial and commercial confidentiality,
the technical regulation laying down the conditions governing the approval of voting
machines, which itself was approved by a Ministerial order on November 17th 2003, thus
infringes neither the principle of the freedom to vote not adversely affects the fairness of the
electoral process.
(Decision no 3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, paras 8 to 14, p. 467)

Checking the identity of voters

Irregularities having no outcome on the voting process

Although the record of voting drawn up by a polling station mentions that a voter cast his vote
without showing proof of identity, this sole irregularity could not affect the outcome of the
ballot.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 5, p. 328)

The evidence of two voters concerning three of the thirteen polling stations in the territory do
not suffice to prove shortcomings in the manner in which the identity of voters was checked,
pursuant to Articles L.62 and R.58 of the Electoral Code, once no failure to comply with the
requirements of said Articles was mentioned in the official records of the voting process.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 18, p. 397)

Proof of identity

During voting to elect the President of the Republic, the results of a polling station in which,
contrary to the provisions of Article R.60 applicable to Communes with more than 5000
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inhabitants, voters were not required to show proof of identity, were held to be null and void.
This irregularity continued notwithstanding the observations made by the judge delegated by
the Constitutional Council. Such a practice constitutes a deliberate and persistent disregard
for the provisions intended to ensure that voting takes place in a fair and proper manner.
(Proclamation of the results of the Presidential election 2007, May 10th 2007, para 1, p. 134)

Tally sheets

During voting to elect the President of the Republic, all votes cast in a polling station where
voters were asked to sign the tally sheet before casting their vote, were held to be null and void
as infringing the provisions of the final indent of Article L 62 of the Electoral Code. This
irregularity continued notwithstanding the observations made by the delegate of the Consti-
tutional Council which the Mayor refused to act upon.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 4, p. 116)

During voting to elect the President of the Republic, all votes cast in a polling station where
most voters failed to sign the tally sheet as required by Article 62-1 of the Electoral Code, thus
making it impossible to monitor the fairness and regularity of the electoral process, were held
to be null and void.
(Proclamation of the results of the Presidential election 2007, May 10th 2007, para 2, p. 134)

Trifling irregularities

The differences noted by the party making the referral between the number of proxy votes
entered in the records of several Communes and the number of those recorded on the tally
sheets of the same Communes is due to the fact that the tally sheets do not contain any entries
concerning proxy votes. Investigations have not shown that this discrepancy, which is of a
purely formal nature, resulted in making it impossible to check the identity of persons holding
such proxies nor the regularity of the proxies conferred nor adversely affected the counting of
votes cast.
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para.6, p. 352)

Signatures

Investigations, in particular an inspection of the tally sheets of the polling stations involved,
have shown that the complaint based on signatures in the shape of a cross is not supported by
the facts. The alleged differences between the signature in the two rounds of the ballot are
either not convincing or else due to the fact that the proxy holder cast his vote in one of the two
rounds, or that the voter wrote successively his initials or his signature or, in the case of married
women, their maiden name or their married name. Modifications or erasures were solely
intended to rectify mistakes made by voters who signed the tally sheets in the wrong box.
Furthermore, in polling stations where the tally sheets supposedly showed one or more of the
irregularities denounced by the party making the referral, the records which were duly signed
do not contain any remarks about this matter and do not show any discrepancy between the
number of signatures ascertained by the members of the polling station and that of the ballot
papers and envelopes found in the ballot box. The complaint concerning the tally sheets must
therefore be dismissed.
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, paras 9 and 10, p. 352)

Indent 2 of Article L.64 of the Electoral Code provides : “When a voter is unable to sign, the
signing provided for by indent 3 of Article L.62-1 shall be entered by a voter of his choosing
who shall follow the signature with the following words : “ The voter cannot sign himself”.
Parliament, when introducing this formal requirement, intended to ensure the authentifica-
tion of the vote cast by a voter unable to personally sign the tally sheet. Investigations have
shown that during the ballot held on June 17th 2007, the words “ the elector cannot sign
himself” was entered opposite the names of nine voters without being accompanied by the
signature of another voter. Thus nine votes were cast in conditions which did not comply with
the requirements of Article 64 of the Electoral Code and thus should hypothetically be
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subtracted from the number of votes polled by the winning candidate and from the total of all
votes cast.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 14, p. 397)

A purely material omission

The absence of one or any part of the entries which should have appeared on the tally sheets
pursuant to Article R.76 of the Electoral Code does not suffice to raise a presumption of fraud,
once neither the official records of the voting process nor other documents or evidence show
that the checking of proxy voters gave rise to any difficulties or discrepancies.
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 6, p. 352)

Miscellaneous

Dismissal of a referral denouncing the fact that during the first round of the ballot, the
assessors of the candidate, who was moreover the Mayor of the Commune of R, had in the
polling station a further copy of the electoral tally sheet, in addition to the one destined to be
signed by voters. Even were it proved to be true, this fact could not be considered, in view of the
difference in the number of votes polled, as having adversely affected the fairness of the ballot.
(Decision no 2007-3896, July 26th 2007, A.N., Seine-Saint-Denis, 8th constit, para 2, p. 286)

The fact that the number of proxies entered in the registers provided for by Article R. 76-1 of
the Electoral Code was greater than that of the proxy holders having signed the tally sheets is
not alone sufficient to render the ballot unfair once investigations have shown that voters who
had given valid proxies were not prevented from casting their vote.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 8, p. 397)

Although employees of the Commune of A. calculated the turnout rate when the ballot was
being held, this does not infringe any statutory provision or regulation and cannot be
considered as being a manœuvre intended to affect the outcome of the ballot.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 8, p. 427)

Acts of violence or pressure during polling

Pressure on voters

The organising by the Local Council on polling days of transport facilities enabling persons
residing in retirement homes to go to polling stations does not infringe any statutory provision
or regulation, as long as the facilities made available are not accompanied by pressure or
solicitations constituting manœuvres intended to affect the outcome of the ballot. The
existence of such manœuvres in the case referred is not proved by the evidence adduced.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 10, p. 427)

Miscellaneous incidents

Although the official record of voting in two polling stations states that two voters were allowed
to cast their votes despite the fact that their proxy holder had already voted on their behalf,
these irregularities had no effect on the outcome of the ballot.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 5, p. 328)

Although the party making the referral states that the names of several dozen persons were
entered twice in the electoral register, investigations have shown that only one person was
allowed to vote twice. The irregularity led to the hypothetical subtraction of one vote from
both the number of votes polled by the winning candidate and the overall total of votes cast.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 11, p. 397)
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Special types of voting

Proxy voting

Appointing proxies

Forms

Although numerous proxies were given on the printed forms provided for prior to the coming
into effect of Decree no 2006-1244 of October 11th 2006 which amends Article R.75 of the
Electoral Code and dispenses with the sending of a separate part to the proxy holder, this fact
did not vitiate the holding of the ballot in that it neither entitled any persons to cast their votes
unduly nor prevented the checking of the regularity of said proxies and the casting of votes by
proxy holders.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 9, p. 397)

Entries on proxy forms, signatures

Although the party making the referral states that numerous proxies contained other irregu-
larities, investigations have shown that only seventeen of them could be considered as being
vitiated by major irregularities. The same applies to irregularities in the form of the absence of
the signature of the person appointing the proxy holder, when the Authority before which the
proxy was drawn up cannot attest to the impossibility of signing the same, or when said
Authority has not signed the document. These facts led to the hypothetical subtraction of
seventeen votes from the number of votes polled by the winning candidate and the overall total
of votes cast. In view of the difference of 287 votes separating the winning candidate from his
opponent, this rectification does not in itself change the outcome of the disputed ballot.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 10, p. 397)

Sending of documents

Although the party making the referral claims that proxies were blocked at the Post Office and
delivered after the ballot of June 17th 2007, no evidence is adduced to prove this allegation. It
has therefore not been proved that voters were unduly deprived of their right to cast their vote
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 7, p. 397)

Postal voting

The party making the referral cannot usefully argue that failure to send ballot papers bearing
the name of the MODEM candidate precluded postal voting since postal voting was abolished
by the Act of December 31st 1975.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 4, p. 431)

Sorting and counting of votes

Counting of votes

Organisation of sorting and counting of votes

In polling stations equipped with voting machines, the sorting and counting of votes is
governed by the provisions of the final indent of Article L.65 of the Electoral Code, together
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with those of R 66-1 of the same Code. Complaints based on non compliance with Article R.63
are thus inoperative.
(Decision no 2007-3606, July 12th 2007, A.N., Val-de-Marne, 5th constit, para 4, p. 186 ; decision no 2007-3449, July
26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 6, p. 247)

Although the provisions of Article L. 65 of the Electoral Code provide that four tellers at least
must carry out the sorting and counting of votes at each table, members of the polling station
may participate in said operations in the absence of a sufficient number of tellers. The fact that
members of certain polling stations failed to designate a sufficient number of tellers does not
suffice to prove that the actual number of tellers was fewer that than fixed by the provisions of
Article L 65. Even supposing that in these polling stations votes were sorted and counted in a
manner which fails to comply with the provisions of said Article, it has not been proved that
these irregularities were committed in order to facilitate fraud and errors in calculations.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 7, p. 328)

Under Article L.65 of the Electoral Code, envelopes, specially reserved for this purpose, are
intended to contain packets of 100 ballot papers. These envelopes containing 100 ballot
papers are sealed. They must be signed by the President of the polling station and at least 2
assessors. The sorting and counting of votes in the 14th polling station of M., where these
envelopes were neither signed nor sealed, was thus carried out contrary to the provisions of
Article L. 65 of the Electoral Code. However this irregularity was not in itself such as to
adversely affect the fairness of the ballot, since it has not been proved that it was committed in
order to facilitate fraud and errors in calculations nor resulted in so doing.
(Decision no 2007-3670/3993, November 22nd 2007, A.N., Seine-Saint-Denis, 7th constit, para 7, p. 375)

Validity of Ballot papers

Presentation

The use of blue and orange lettering on the ballot papers of the winning candidate does not
infringe any provision of the Electoral Code and did not constitute a manœuvre such as to
adversely affect the fairness of the ballot
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 3, p. 431)

Blank ballot papers

Even were it proved, a discrepancy based on the absence of a blank ballot paper in the ballot
box during sorting and counting of votes had no outcome on the ballot.
(Decision no 2007-3911 July 26th 2007, A.N., Haute-Corse, 2nd constit, para 2, p. 297)

Number of persons signing tally sheets different from number of envelopes and ballot papers
found in ballot box

An inspection of the official record of the voting process in three polling stations shows that the
number of ballot papers and envelopes found in the ballot box did not exactly correspond to
the number of signatures on the tally sheets. The difference thus ascertained between the
number of persons having signed the tally sheets and that of the number of ballot papers
found in the ballot box did not, in view of the substantial difference in the number of votes
polled for each of the candidates in the first round of the ballot, modify the order of
preference expressed by voters.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 8, p. 328)

Although the party making the referral claims that the official record of the voting process
contained mistakes as to the counting of the number of persons having signed the tally sheets,
investigations, in particular an inspection of the records and tally sheets, have shown that the
total number of signatures corresponded to the number of envelopes found in the ballot box
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 15, p. 397)

Differences in signatures between the first and second round of the ballot

Although the party making the referral claims that the signatures of numerous voters on the
tally sheets differed markedly between the first and second rounds of the ballot, investigations,
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in particular an inspection of the tally sheets, showed that in numerous cases the signatures
were in the form of initials which nothing makes it possible to state were not genuine. However
97 sets of initials which had marked differences between the first and second round of the
ballot and thus called into question the fairness of the votes thus cast. This circumstance thus
leads to the hypothetical subtraction of 97 votes from the number of votes polled by the
winning candidate and from the overall total of votes cast.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 13, p. 397)

Drawing up of official records and appendices thereof

Official records

No statutory provision or regulation requires the entry on the official record of the voting
process of the capacity of the President of the polling station as provided for by Article R.43 of
the Electoral Code.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 6, p. 328)

Although several rectifications were made to official records of the voting process in several
polling stations in the constituency, investigations, in particular an inspection of the records
involved, have shown that such rectifications were aimed solely at correcting purely material
errors and did not adversely affect the fairness of the ballot. The fact that records from some
polling stations did not bear all the signatures required by Article R 67 of the Electoral Code
is not such as to in itself adversely affect the fairness of the ballot
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 11, p. 352)

Although some official records of the sorting and counting of votes in some polling stations do
not bear the signatures of all tellers, this fact in itself is not such as to vitiate the regularity of the
ballot.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 1, p. 431)

SENATE ELECTIONS

Operations prior to the election

Declarations of candidacy

The fact that a declaration of candidacy for the second round of the ballot filed by the
substitute of the candidate after the first round of the ballot had been drawn up and signed in
advance is not such as to vitiate the electoral process not justify the nullification of the election.
(Decision no 2007-4002, October 25th 2007, Senate, Hérault, para 4, p. 357)

Electoral operations

Sorting and counting of votes

Counting of votes

Validity of ballot papers

Pursuant to Articles L.315 and R.170 of the Electoral Code, applicable to the election of
Senators, handwritten ballot papers not mentioning the name of the substitute designated by
the candidate should in principle be considered null and void.
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Investigations have however shown that during the second round of the disputed ballot, the
Presidents of the polling stations of certain sections told voters who, in the absence of printed
ballot papers, prepared to vote with handwritten ballot papers, that it was not necessary to
write down the name of the substitute. It has moreover been proved that the names of the two
candidates and their respective substitutes were posted in each polling booth. In the particular
circumstances of the case in hand, in view of the inaccurate information given and in the
absence of any doubt as to the intention of those voters who cast their votes with a ballot paper
on which they merely wrote the name of the candidate to also vote for the substitute of said
candidate, whose name they knew full well, there is no reason to invalidate the votes cast.
(Decision no 2007-4002, October 25th 2007, Senate, Hérault, paras 2 and 3, p. 357)

LITIGATION

Jurisdiction of the Constitutional Council

Generalities

Pursuant to the task vested in it by Article 59 of the Constitution of ensuring that elections for
members of the National Assembly and Senate are conducted in a proper manner, the
Constitutional Council may exceptionally rule on referrals calling into question future elec-
tions, in cases where holding referrals inadmissible might seriously undermine the effective-
ness of its monitoring of elections of members of the National Assembly and Senate, vitiate
electoral operations in general or jeopardise the proper functioning of public authorities. At
least one of these conditions is met as regards the Decree of April 24th 2007.
(Jan, May 3rd 2007, para 1, p. 132)

Matters outside the jurisdiction of the Constitutional Council

Reviewing the regularity of electoral registers

It is not the task of the Constitutional Council, in the absence of manœuvres, to rule as to the
regularity of an electoral register. The allegations of the party making the referral, which are
not accompanied by any specific details, are not such as to prove the existence of any such
manœuvres
(Decision no 2007-3748, July 26th 2007, A.N., Puy-de-Dome, 1st constit, para 2, p. 260)

The judge reviewing the election is only required to be informed of irregularities in the
electoral register when such irregularities are the result of manœuvres likely to adversely affect
the fairness and regularity of the poll. By alleging one single irregularity, the parties making
the referral do not provide any evidence to prove the existence of manœuvres in the drawing
up of the electoral registers.
(Decision no 2007-3530/3669/3750, October 4th 2007, A.N., Paris, 18th constit, para 2, p. 328)

The judge reviewing the election is only required to be informed of irregularities in the
electoral register when such irregularities are the result of manœuvres likely to adversely affect
the fairness of the poll. Although the party making the referral pinpoints various irregularities
connected with the operation of the administrative committee in charge of reviewing and
maintaining the register, entries in and removals of names from the register without justifica-
tion, and the non updating of lists on the basis of voting cards and campaign literature
envelopes which were not delivered, this party does not provide any evidence to prove the
existence of manœuvres in the drawing up of the electoral registers used for the elections held
on June 10th and 17th 2007.
(Decision no 2007-3907, November 29th 2007, A.N., Bouches-du-Rhône, 14th const, para 1, p. 419)

— 698 —



Conformity of a statute with the Constitution

The non conformity of statutory provisions with the Constitution may only be argued before
the Constitutional Council in the cases and manner defined by Article 61 of the Constitution.
It is the task of Parliament, under Article 6 of the Declaration of the Rights of Man and the
Citizen of 1789 and Article 3 and 24 of the Constitution, to modify the list of Parliamentary
constituencies referred to by Article L 125 of the Electoral Code to take into account changes
in population numbers which have occurred since the previous determination of the bound-
aries of said constituencies and the Constitutional Council, ruling in the case in hand under
Article 59 and not 61 of the Constitution, has no remit to assess the constitutionality of
statutory provisions contained in the aforementioned list.
(Jan, May 3rd 2007, para 3, p. 132 ; decision no 2007-3423 et al, June 28th 2007, A.N., distribution of constituencies,
paras 3 to 4, p. 171 ; decision no 2007-3819 et al, July 12th 2007 2007, A.N. electoral boundaries, Mrs Monique
SGARD et al. paras 3 and 4, p. 224 ; decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st

constit, para 2 et 3, p. 371)

Commencement of proceedings or imposing of criminal penalties

The submittals of the party making the referral requesting that criminal penalties be inflicted
on the winning candidate do not come under the jurisdiction of the Constitutional Council.
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 8, p. 437)

Making a referral for review

Time allotted

Premature referral

Pursuant to Article 33 of the Ordinance of November 7th 1958, no referral by a voter or a
candidate can be validly made to the Constitutional Council on grounds other than the
election of a member of the National Assembly in a given constituency. A referral involving
solely voting operations during the first round of elections which did not result in the election
of any one candidate, and without the party making the referral specifically requesting that a
given candidate be proclaimed the winner, is thus premature and hence inadmissible.
(Decision no 2007-3410, June 28th 2007, A.N., Sarthe, 5th constit, paras 1 and 2, p. 154 ; decision no 2007-3412, June
28th 2007, A.N., Guadeloupe, 2nd constit, paras 1 and 2, p. 158 ; decision no 2007-3414, June 28th 2007, A.N.,
Seine-Maritime, 3rd constit, paras 1 and 2, p. 162)

Insofar as the referral is made solely against the operations of the first round of the ballot
which was held on June 10th 2007, where no candidate was proclaimed the winner, and the
party making the referral does not request the proclamation of any candidate, this referral is
premature and thus inadmissible.
(Decision no 2007-3607, July 12th 2007, A.N., Charente-Maritime, 3rd constit, para 2, p. 198 ; decision no 2007-3614,
July 12th 2007, A.N., Oise, 1st constit, para 2, p. 200)

Pursuant to Article 33 of the Ordinance of November 7th 1958, no referral by a voter or a
candidate can be validly made to the Constitutional Council on grounds other than the
election of a member of the National Assembly in a given constituency. The referrals made
involve solely voting operations during the first round of elections held on June 2nd 2007 in
both constituencies of French Polynesia. Insofar as no candidate was proclaimed the winner
after the first round of the ballot, and the party making the referral does not request that a
given candidate be proclaimed the winner, these referrals are inadmissible.
(Decision no 2007-3902/3902bis, October 4th 2007, A.N., French Polynesia, 1st and 2nd constits, paras 2 and 3, p. 333)

Referral out of time

The results of the ballot held on June 10th 2007 were proclaimed on June 11th 2007. The ten
day period laid down by Article 33 of the Ordinance of November 7th 1958 for the making of
referrals thus expired on June 21st at midnight. The referral was registered at the Office of the
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Secretary General of the Constitutional Council after this date. It was therefore made out of
time and hence inadmissible.
(Decision no 2007-3683, July 12th 2007, A.N., Paris, 15th constit, paras 2 and 3, p. 210 ; decision no 2007-3705, July
12th 2007, A.N., Bouches-du-Rhône, 6th constit, paras 2 and 3, p. 214 ; decision no 2007-3722, July 12th 2007, A.N.,
Bouches-du-Rhône, 2nd constit, paras 2 and 3, p. 216 ; decision no 2007-3977, July 12th 2007, A.N., Moselle, 3rd
constit, paras 2 and 3, p. 229 ; decision no 2007-3879, July 26th 2007, A.N., Nord, 9th constit, paras 2 and 3, p. 268 ;
decision no 2007-3881, July 26th 2007, A.N., Cote-d’Or, 4th constit, paras 2 and 3, p. 272)

The results of the ballot held on June 17th 2007 were proclaimed on June 18th 2007. The ten
day period laid down by Article 33 of the Ordinance of November 7th 1958 for the making of
referrals thus expired on June 28th at midnight. The referral was registered at the Office of the
Secretary General of the Constitutional Council after this date. It was therefore made out of
time and hence inadmissible.
(Decision no 2007-3988, July 12th 2007, A.N., Moselle, 9th constit, paras 2 and 3, p. 231 ; decision no 2007-3994, July
12th 2007, A.N., Bouches-du-Rhône, 7th constit, paras 2 and 3, p. 233 ; decision no 2007-3995, July 12th 2007, A.N.,
Essonne, 4th constit, paras 2 and 3, p. 235 ; decision no 2007-3996, July 12th 2007, A.N., Indre, 1st constit, paras 2 and
3, p. 237 ; decision no 2007-3997, July 12th 2007, A.N., Indre, 2nd constit, paras 2 and 3, p. 239 ; decision
no 2007-3998, July 12th 2007, A.N., Indre, 3rd constit, paras 2 and 3, p. 241 ; decision no 2007-3999, July 12th 2007,
A.N., Meurthe-et-Moselle, 1st constit, paras 2 and 3, p. 243 ; decision no 2007-4000 July 12th 2007, A.N., Tarn-et-
Garonne, 1st constit, paras 2 and 3, p. 245 ; decision no 2007-3670/3993, November 22nd 2007, A.N., Seine-Saint-
Denis, 7th constit, paras 2 to 4, p. 375)

Form of referral

Signature

Article 3 of the regulations applicable to the procedure followed for referrals to the Constitu-
tional Council involving the elections of Members of the National Assembly and Senate
require that parties making such referrals sign the same. The referral made by Mrs D. is not
signed. It was not rectified despite the objection raised by Mr A. It is hence inadmissible
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd constit, para 2, p. 339)

Submittals and arguments

Submittals (admissibility)

Referral for nullification of election without foundation

Mere complaints or protests

Pursuant to Article 33 of the Ordinance of November 7th 1958, a referral which does not
contest the election of the candidate proclaimed the winner is inadmissible. Such is the case
with a referral made by a delegate of a candidate who complains that contrary to the provisions
of Article L 67 of the Electoral Code she was unable to exercise her prerogatives as delegate of
a candidate, namely monitor the counting of the votes and register comments in the official
record.
(Decision no 2007-3537, June 28th 2007, A.N., Bouches-du-Rhône, 2nd constit, paras 1 and 2, p. 187)

Pursuant to Article 33 of the Ordinance of November 7th 1958, a referral which is not intended
to contest the election of the winning candidate is inadmissible. This applies to the referral
made by a person who merely denounces the discrimination encountered by inexperienced
candidates or candidates who do have the benefit of the support of a political party or relates
the difficulties which prevented him from standing in the election.
(Decision no 2007-3668, July 12th 2007, A.N., Indre, 2nd constit, paras 1 and 2, p. 208)

Pursuant to Article 33 of the Ordinance of November 7th 1958, a referral which is not intended
to contest the election of the winning candidate but merely denounces alleged manœuvres on
the part of the losing candidate between the two rounds of the ballot is inadmissible.
(Decision no 2007-3752, July 12th 2007, A.N., Nord, 10th constit, para 2, p. 220)
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Mere referrals for rectification of results without any effect on the outcome of the election

It is the task of the Constitutional Council, when dealing with a referral petitioning for the
nullification of an election, to rectify the number of votes polled by the candidates insofar as
such rectifications are required in order to examine the complaints raised to this effect.
However it is not the task of the Council to recount the number of votes credited to said
candidate for the sole purpose of determining the nature and scope of the financial benefits
which a candidate or political group may aspire to obtain.
(Decision no 2007-3910, July 26th 2007, A.N., Val-de-Marne, 12th constit, para 2, p. 295)

Application for partial nullification

Pursuant to Article 33 of the Ordinance of November 7th 1958, a referral which does not
contest the election of the winning candidate but merely aims at having the results of one
single polling station in the constituency held to be null and void is inadmissible
(Decision no 2007-3411, June 28th 2007, A.N., Alpes-Maritimes, 7th constit, paras 1 and 2, p. 156 ; decision
no 2007-3420, June 28th 2007, A.N., Hauts-de-Seine, 4th constit, paras 1 and 2, p. 168)

Pursuant to Article 33 of the Ordinance of November 7th 1958, a referral which is not intended
to contest the election of the winning candidate but merely requests the nullification of the
results of one Commune in the constituency is inadmissible.
(Decision no 2007-3899, July 26th 2007, A.N., Pyrenées-Orientales, 2nd constit, para 2, p. 288)

Referral not involving the election itself

The referral involves solely electoral operations in the first round of the ballot held on June 9th

2007. Since no candidate was proclaimed the winner at the end of said round and the party
making the referral does not request that any candidate be proclaimed the winner, this referral
is inadmissible.
(Decision no 2007-3745, July 26th 2007, A.N., Guyane, 2nd constit, para 2, p. 258)

Referral for nullification of several elections

Pursuant to Article 33 of the Ordinance of November 7th 1958, no referral can be validly made
to the Constitutional Council for purposes other than the contesting of the election of a
member of the National Assembly in a given constituency. Submittals of referrals for the
nullification of elections held on June 10th and 17th 2007 for the elections of Members of the
National Assembly in the 16 constituencies of the Bouches-du-Rhône, 21 constituencies of
Paris and 12 constituencies of the Yvelines are thus inadmissible
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 2 and 3, p. 193)

The party making the referral, registered in the Electoral register of the 6th constituency of
Meurthe-et-Moselle, does not dispute the outcome of the elections held in this constituency.
His referral is thus inadmissible.
(Decision no 2007-3529, July 26th 2007, A.N., Meurthe-et-Moselle, 6th constit, para 2, p. 250)

Referral concerning electoral operations leading to a second round of the ballot

The referral involved solely the first round of the ballot which took place on June 10th 2007. No
candidate was proclaimed winner after the first round and the party making the referral does
not request that any candidate be proclaimed the winner. The referral is thus premature and
hence, inadmissible.
(Decision no 2007-3615, July 12th 2007, A.N., Mayotte, paras 1 and 2, p. 202)

Contesting all the results of an election. Determination of the election contested

Pursuant to Article 33 of the Ordinance of November 7th 1958 no referral may be validly made
to the Constitutional Council by a voter or candidate other than for the purpose of contesting
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the election of a candidate in a given constituency. Hence submittals requesting the nullifica-
tion of all the results of a general election are inadmissible.
(Decision no 2007-3413, June 28th 2007, A.N., all constituencies, paras 1 and 2, p. 160)

Contrary to the claims of the parties making the referral, Article 33 of the Ordinance of
November 7th 1958 which guarantees that every person has the right to lodge an appeal before
a domestic court with requisite jurisdiction in the event of infringement of rights guaranteed
by the International Covenant on Civil and Political Rights is compatible with the provisions of
Article 2 of said Covenant.

Pursuant to Article 33 of the Ordinance of November 7th 1958, no referral by a voter or a
candidate can be validly made to the Constitutional Council for purposes other than contest-
ing the election of a member of the National Assembly in a given constituency. Submittals of
referrals aimed at obtaining the nullification of the elections of June 10th and 17th 2007 for
Members of the National Assembly throughout the territory in the Constituencies of the
Bouches-du-Rhône, of Paris and of Yvelines are thus inadmissible.
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 2 and 3, p. 193)

Arguments

Fresh arguments

Complaints different from those set out in the initial referral made after the expiry of the ten
day period provided for in Article 33 of the Ordinance of November 7th 1958 have been made
out of time and hence are inadmissible.
(Decision no 2007-3748, July 26th 2007, A.N., Puy-de-Dome, 1st constit, para 4, p. 260)

The complaint that the winning candidate allegedly unfairly availed himself of the support for
his campaign of the Minister of Foreign and European Affairs was lodged after the expiry of
the ten day period provided for by Article 33 of the Ordinance of November 7th 1958 referred
to above
(Decision no 2007-3889, October 25th 2007, A.N., Saône-et-Loire, 2nd constit, para 5, p. 352)

The complaint lodged after the expiry of the time allotted is inadmissible
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 5, p. 382)

The complaint lodged after the expiry of the ten day period provided for in Article 33 of the
Ordinance of November 7th 1958 is inadmissible
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 5, p. 394)

Complaints lodged for the first time after the expiration of the time allotted are inadmissible.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 7, p. 405)

Arguments not supported by the facts

To contest the outcome of the elections held in the 6th constituency of Ille-et-Vilaine, the party
making the referral puts forward firstly the changes before the election in the name of the
political group to which the winning candidate belonged, and secondly, the attitude of the
latter as regards the President of the Republic. These facts do not constitute manœuvres likely
to have misled voters or adversely affected the fairness of the ballot.
(Decision no 2007-3906, July 26th 2007, A.N., Ille-et-Vilaine, 6th constit, paras 2 and 3, p. 289)

Contrary to what is alleged by the party making the referral, the cost of photography and the
payment of rights on pictures showing the winning candidate have been entered in the
campaign account of said candidate
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, para 4, p. 402)

The National Committee for Campaign Accounts and Political Financing has approved the
campaign account of the party making the referral. The winning candidate has not proved that
his allegations are founded and thus has no grounds for petitioning the Constitutional
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Council, pursuant to Article L.O 186-1 of the Electoral Code, to refuse to approve said
accounts and declare the party making the referral ineligible for one year.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 13, p. 427)

Although the winning candidate had the benefit of the assistance during the election cam-
paign of a person who had been previously hired by the Commune as assistant to the Mayor,
investigations have shown that from the outset of the campaign this person had resigned and
was no longer a member of the staff of the Commune. The complaint that this person was
irregularly placed at the disposal of the candidate by the Commune for the purposes of the
campaign is thus not supported by the facts.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 3, p. 453)

Arguments not sufficiently precise

The other allegations made in the referral are not accompanied by sufficiently precise details
and evidence to allow the judge reviewing the election to assess the scope thereof.
(Decision no 2007-3880, July 26th 2007, A.N., Eure, 1st constit, para 4, p. 270 ; decision no 2007-3882, July 26th

2007, A.N., Corrèze, 3rd constit, para 4, p. 274 ; decision no 2007-3883, July 26th 2007, A.N., Eure, 5th constit, para
4, p. 276 ; decision no 2007-3884, July 26th 2007, A.N., Vaucluse, 3rd constit, para 4, p. 278 ; decision no 2007-3885,
July 26th 2007, A.N., Hérault, 4th constit, para 4, p. 280)

The consequence of Article 35 of the Ordinance of November 7th 1958 is that a referral for
review must be accompanied by all evidence and precise details enabling the judge reviewing
said election to assess the scope thereof.
(Decision no 2007-3415/3416/3417/3421, June 28th 2007, A.N., Hauts-de-Seine, 9th constit, para 4, p. 164 ;
decision no 2007-3418/3450, June 28th 2007, A.N., Hauts-de-Seine, 8th constit, para 4, p. 166)

A referral containing solely allegations unaccompanied by evidence and precise details
enabling the judge reviewing said election to assess the scope thereof must be dismissed. The
same holds good in the case of a party merely basing his application on “the lack of debate,
democracy and pluralism in France, especially on TV and radio channels”.
(Decision no 2007-3424, June 28th 2007, A.N., Bas-Rhin, 9th constit, para 2, p. 179)

Pursuant to Article 35 of the Ordinance of November 7th 1958 a referral which raises no
argument to contest the regularity of an election can only be dismissed.
(Decision no 2007-3434, June 28th 2007, A.N., Calvados, 4th constit, para 2, p. 181 ; decision no 2007-3527 June 28th

2007, A.N., Eure-et-Loir, 4th constit, paras 1 and 2, p. 183 ; decision no 2007-3641, July 12th 2007, A.N., Eure-et-Loir,
3rd constit, paras 1 and 2, p. 204 ; decision no 2007-3693, July 12th 2007, A.N., Hauts-de-Seine, 4th constit, para 2,
p. 212 ; decision no 2007-3767, July 26th 2007, A.N., Landes, 1st constit, paras 1 and 2, p. 262 ; decision no 2007-
3969, July 26th 2007, A.N., Puy-de-Dome, 6th constit, paras 1 and 2, p. 301)

Allegations pertaining to electoral hoardings and the election campaign not accompanied by
sufficiently precise details and evidence to allow the judge reviewing the election to assess the
scope thereof.

Dismissal without any prior investigation audi alteram partem
(Decision no 2007-3667, July 12th 2007, A.N., Haute-Garonne, 1st constit, para 3, p. 206)

A referral which merely calls into question the electoral system and sets out complaints without
being accompanied by sufficiently precise details and evidence to allow the judge reviewing the
election to assess the scope thereof can only be dismissed.
(Decision no 2007-3673, July 26th 2007, A.N., Deux-Sèvres, 2nd constit, para 2, p. 254)

Allegations not accompanied by sufficiently precise details and evidence to allow the judge
reviewing the election to assess the scope thereof are inadmissible.
(Decision no 2007-3741, July 26th 2007, A.N., Bouches-du-Rhône, 5th constit, para 2, p. 256)

Insofar as the party making the referral does not produce any evidence making to possible to
assess the scope of his complaint, said referral can only be dismissed.
(Decision no 2007-3946, October 25th 2007, A.N., Val-de-Marne, 1st constit, para 1, p. 356)

The party making the referral has not proved by the evidence adduced the allegation that the
winning candidate had recourse to undeclared Local Council employees to distribution his
electoral leaflets. The same holds good for the complaint that persons handing out his
opponent’s electoral leaflets had been transported in vehicles belonging to the Regional
Council, contrary to Article L.52-8 of the Electoral Code.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 1, p. 405)
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The evidence adduced by the party making the referral does not prove the allegation that the
winning candidate used the Regional Council’s telephones for his election campaign.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 3, p. 405)

The evidence adduced by the party making the referral does not prove the allegation that a
letter was sent by the wining candidate to all hunting enthusiasts in the Department the two
days before the second round of the ballot, nor that such a letter was campaign literature, nor
that it even existed.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 4, p. 405)

The complaint that the winning candidate had recourse to employees or vehicles of the
Commune B or the Town Council Housing Service for putting up his posters or ripping off
those of Mrs V is not accompanied by any precise details enabling the Council to assess whether
it is founded. The same holds good for complaints concerning offences which may have been
committed during the campaign by supporters of the winning candidate.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas-de-Calais, 5th constit, para 4, p. 416)

The allegations made by the parties making the referral that the winning candidate influenced
voters, in particular by distributing food vouchers or promising remuneration, are not
accompanied by any precise details enabling the judge reviewing the election to assess the
scope thereof.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas-de-Calais, 5th constit, para 5, p. 416)

The other complaints made by the party making the referral are either not accompanied by
any precise details or evidence enabling the Constitutional Council to assess whether or not
they are founded, or not supported by the facts, or have nothing to do with the election.
(Decision no 2007-3907, November 29th 2007, A.N., Bouches-du-Rhône, 14th constit, para 3, p. 419)

Although the party making the referral makes numerous claims : that his electoral manifesto
was not sent to voters ; that a certain number of proxies had been improperly made out ; that
some ballot papers did not bear the name of the substitute candidate contrary to Article 103 of
the Electoral Code ; that some voters were prevented from voting ; that some polling stations
in the Communes of the Canton of L. were not accessible to handicapped voters, contrary to
the provisions of Article L.62-2 of the Electoral Code ; that electronic equipment had been
placed in the polling station at the Town Hall of E. contrary to the provisions of Article L.49
and L.51 of the Electoral Code ; that presidents of polling stations themselves read the names
of the candidates appearing on the ballot papers ; that no-one checked whether the number of
envelopes at the disposal of voters corresponded to the number of registered voters as
required by Article L.60 of the Electoral Code ; that the winning candidate, a Regional
Councillor, used material facilities of the Region ; that her substitute, the Mayor of E. used
those of his Commune ; that certain items of expenditure relating to the committee rooms of
the candidate, the payment of members of the cabinet and communication advisers of the
Town Hall of E. and the use of mobile phones should be entered in the campaign account of
the winning candidate, he failed to supply any precise details to support these allegations and
make it possible to assess whether or not they were founded.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 8, p. 431)

Although the party making the referral claims that expenditure incurred by the candidate for
the telephone canvassing operation, the visit of a former Prime Minister, the publication of
some campaign literature and the setting up and maintaining of the candidate’s website
should be entered or increased in the candidate’s campaign account, she does not produce
any specific evidence to back up these claims.
(Decision no 2007-3976, November 29th 2007, A.N., Seine-Maritime, 9th constit, para 5, p. 434)

Arguments not accompanied by any prima facie evidence

The party making the referral does not adduce any prima facie evidence to support his
allegations that votes were cast on behalf of deceased persons, that presidents or tellers were
absent in several polling stations and the outcome of the ballot was inverted in one polling
station. Dismissal without any prior investigation audi alteram partem.
(Decision no 2007-3667, July 12th 2007, A.N., Haute-Garonne, 1st constit, para 3, p. 206)
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Although the party making the referral claims that, in one polling station, envelopes contain-
ing the ballot paper bearing the name of the winning candidate were handed to voters before
they entered the polling booth, this fraud was not brought to the attention of the president of
the polling station, was not raised by the representative of the other candidate and is not
corroborated by any entry in the official record of voting.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 17, p. 397)

The complaint that Mr LIKUVALU personally received funding for his campaign and paid for
expenditure incurred in view of the election, contrary to indents 2 and 3 of Article L.52-4 of
the Electoral Code, is not accompanied by any precise details enabling the judge reviewing the
election to assess whether this complaint is founded.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 22, p. 397)

The party making the referral does not adduce any prima facie evidence to support his
allegations that the electoral campaign of his opponent was filmed for the purpose of being
put on his website without the corresponding expenditure being entered in his campaign
account.
(Decision no 2007-4001, November 22nd 2007, AN Bouches-du-Rhône, 16th constit, para 6, p. 405)

The complaints that expenditure incurred by the candidate in connection with his campaign,
in particular that relating to leaflets and posters, exceeded the authorised ceiling are not
accompanied by any evidence to this effect.
(Decision no 2007-3844, December 13th 2007, A.N Bouches-du-Rhône, 15th constit, para 6, p. 453)

Inoperative arguments

Although it is the task of Parliament, under Article 6 of the Declaration of the Rights of Man
and the Citizen of 1789 and Article 3 and 24 of the Constitution, to modify the list of
Parliamentary constituencies referred to by Article L 125 of the Electoral Code to take into
account changes in population numbers which have occurred since the previous determina-
tion of the boundaries of said constituencies, failure to make such changes does not in any
event affect the legality of the Decree convening elections which, when fixing the holding of
Parliamentary elections for June 10th and 17th 2007, taking into account Article L.O 121 of the
Electoral Code pertaining to the date of the expiry of the term of the previous National
Assembly and Article L.O 122 of the same Code pertaining to the time allotted for organising
Parliamentary elections, complied with the sole provisions with which it was required to
comply.
(Jan, May 3rd 2007, para 3 and 4, p. 132)

In the absence of any fraud or manœuvres, a low turn out of voters cannot have any effect on
the regularity of the contested electoral operations. The same holds good for the fact that
candidates did not place their posters on the hoardings provided for this purpose.
(Decision no 2007-3667, July 12th 2007, A.N., Haute-Garonne, 1st constit, para 2, p. 206)

Even if they were proved, the problems affecting voting machines in three polling stations
during the first round of the ballot, were not such as to adversely affect the fairness of the
ballot, in view of the difference in the number of votes separating the candidates eligible to
stand in the second round of the ballot and those not eligible to stand.
(Decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 2, p. 247)

In view of the isolated nature, the limited extent and the conditions in which they took place,
the alleged irregularities of the election campaign were not such as to adversely affect the
outcome of the ballot.
(Decision no 2007-3968, October 4th 2007, A.N., Finistère, 6th constit, para 6, p. 335)

Although the parties making the referral claim that in one of the polling stations in the
constituency a voter allegedly insulted Mrs V, this isolated incident, even were it proven, was
not such as to effect the outcome of the ballot.
(Decision no 2007-3897/3898, November 29th 2007, A.N., Pas-de-Calais, 5th constit, para 8, p. 416)

The conditions in which a candidate may preside over a polling station or designate tellers to
sit in a polling station are laid down by the provisions of Article R 42 to R44 of the Electoral
Code. The complaint that the party making the referral was unable to obtain the correspond-
ing information from the services of the Commune of A. is thus inoperative.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 9, p. 427)
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Admissibility

Allegations which are not intended to bring about the holding of the election of a Member of
the National Assembly to be null and void are inadmissible.
(Decision no 2007-3671, July 26th 2007, A.N., Paris, 8th constit, para 2, p. 252)

Judicial Investigation

General powers of investigation

Dismissal without any prior investigation audi alteram partem

Dismissal, without any prior investigation audi alteram partem, on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958, of a referral denouncing defamatory
remarks about a political group to which the candidate belonged. There is no need to examine
the supposedly defamatory nature of these remarks, since the facts alleged are not likely to
have influenced the outcome of the ballot in view of the small number of votes polled by the
party making the referral. Furthermore, the other allegations made in the referral are not
accompanied by precise details and sufficient evidence to allow the judge reviewing the
election to assess the scope thereof.
(Decision no 2007-3880, July 26th 2007, A.N., Eure, 1st constit, paras 3 and 4, p. 270 ; decision no 2007-3882, July
26th 2007, A.N., Corrèze, 3rd constit, paras 3 and 4, p. 274 ; decision no 2007-3883, July 26th 2007, A.N., Eure, 5th

constit, paras 3 and 4, p. 276 ; decision no 2007-3884, July 26th 2007, A.N., Vaucluse, 3rd constit, paras 3 and 4,
p. 278 ; decision no 2007-3885, July 26th 2007, A.N., Hérault, 4th constit, paras 3 and 4, p. 280)

Premature referral. Dismissal without any prior investigation audi alteram partem on the basis
of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3410, June 28th 2007, A.N., Sarthe, 5th constit, para 2, p. 154 ; decision no 2007-3412, June 28th

2007, A.N., Guadeloupe, 2nd constit, para 2, p. 158 ; decision no 2007-3414, June 28th 2007, A.N., Seine-Maritime,
3rd constit, para 2, p. 162)

Referral not contesting the election of the winning candidate. Dismissal with any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3411, June 28th 2007, A.N., Alpes-Maritimes, 7th constit, para 2, p. 156 ; decision no 2007-3420,
June 28th 2007, A.N., Hauts-de-Seine, 4th constit, para 2, p. 168 ; decision no 2007-3537, June 28th 2007, A.N.,
Bouches-du-Rhône, 4th constit, para 2, p. 187)

Referral requesting the nullification of all the results of a general election. Dismissal without
any prior investigation audi alteram partem on the basis of indent 2 of Article 38 of the
Ordinance of November 7th 1958
(Decision no 2007-3413, June 28th 2007, A.N., All constituencies, para 2, p. 160)

Referral containing allegations not affecting the outcome of the ballot or unaccompanied by
evidence and precise details enabling the judge reviewing said election to assess the scope
thereof. Dismissal without any prior investigation audi alteram partem on the basis of indent
2 of Article 38 of the Ordinance of November 7th 1958
(Decision no 2007-3415/3416/3417/3421, June 28th 2007, A.N., Hauts-de-Seine, 9th constit, paras 3 and 4, p. 164 ;
decision no 2007-3418/3450, June 28th 2007, A.N., Hauts-de-Seine, 8th constit, para 4, p. 166)

Referral contesting the constitutional nature of statutory provisions. Dismissal with any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3423 et al, June 28th 2007, A.N., distribution of constituencies, para 2, p. 171)

Referral containing allegations unaccompanied by evidence and precise details enabling the
judge reviewing said election to assess the scope thereof is dismissed on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958
(Decision no 2007-3424, June 28th 2007, A.N., Bas-Rhin, 9th constit, paras 1 and 2, p. 179)

Referral which contains no complaint. Dismissal without any prior investigation audi alteram
partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3434, June 28th 2007, A.N., Calvados, 4th constit, para 2, p. 181)
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Referral which contains no complaint. Dismissal without any prior investigation audi alteram
partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3527, June 28th 2007, A.N., Eure-et-Loir, 4th constit, para 2, p. 183)

Referral based on facts which do not come under the jurisdiction of the Constitutional Council
or on irregularities which do not affect the outcome of the ballot. Dismissal without any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3531, June 28th 2007, A.N., Bas-Rhin, 3rd constit, paras 3 to 5, p. 185)

Referral containing one single complaint which is manifestly unfounded. Dismissal without
any prior investigation audi alteram partem on the basis of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3605, June 28th 2007, A.N., Haut-Rhin, 4th constit, paras 1 and 2, p. 189)

A referral containing a sole complaint regarding the contents of ballot papers, which cannot
have any effect on the outcome of the ballot, is dismissed without any prior investigation audi
alteram partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3448, July 12th 2007, A.N., Alpes-Maritimes, 6th constit, para 3, p. 191)

Dismissal without any prior investigation on the grounds that, pursuant to Article 33 of the
Ordinance of November 7th 1958, no referral can be validly made to the Constitutional
Council for purposes other than the contesting of the election of a member of the National
Assembly in a given constituency. Submittals of referrals for the nullification of elections held
on June 10th and 17th 2007 for the elections of Members of the National Assembly in the 16
constituencies of the Bouches-du-Rhône, 21 constituencies of Paris and 12 constituencies of
the Yvelines are thus inadmissible

Dismissal without any prior investigation audi alteram partem of the referrals for the ballot in
a given constituency to be held null and void on the grounds that, although pursuant to the
provisions of Article 6 of the Declaration of the Rights of Man and the Citizen of 1789, Article 3
and 24 of the Constitution and Article 25 of the International Covenant on Civil and Political
Rights, it is incumbent upon Parliament to modify the list of electoral conscriptions referred
to in Article L.125 of the Electoral Code in order to take into account changes in population
which may have occurred since the last boundary changes, its failure to do has in the case in
hand, no effect on the fairness and regularity of electoral operations in each of the constitu-
encies involved
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 2 to 5, p. 193)

Dismissal, without any prior investigation audi alteram partem of a referral contesting the
working of a voting machine in a polling station. The grounds for the complaint are either
inoperative in law or not such as to have adversely affected the fairness of the ballot.
(Decision no 2007-3606, July 12th 2007, A.N., Val-de-Marne, 5th constit, para 1, p. 196)

Premature referral. Dismissal without any prior investigation audi alteram partem on the basis
of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3607, July 12th 2007, A.N., Charente-Maritime, 3rd constit, para 1, p. 198 ; decision no 2007-3614,
July 12th 2007, A.N., Oise, 1st constit, para 1, p. 200 ; decision no 2007-3615, July 12th 2007, A.N., Mayotte, paras
1and 2, p. 202)

Referral raising no argument. Dismissal without any prior investigation audi alteram partem
on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3641, July 12th 2007, A.N., Eure-et-Loir, 3rd constit, para 1, p. 204 ; decision no 2007-3693, July
12th 2007, A.N., Hauts-de-Seine, 4th constit, para 2, p. 212)

Dismissal without any prior investigation audi alteram partem of a referral containing only
inoperative arguments, insufficiently precise arguments or arguments which are unaccompa-
nied by any prima facie evidence.
(Decision no 2007-3667, July 12th 2007, A.N., Haute-Garonne, 1st constit, para 1, p. 206)

Referral not contesting the election of the winning candidate. Dismissal without any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3668, July 12th 2007, A.N., Indre, 2nd constit, para 2, p. 208)
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Referral made out of time. Dismissal without any prior investigation audi alteram partem on
the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3683, July 12th 2007, A.N., Paris 15th constit, para 1, p. 210 ; decision no 2007-3705, July 12th

2007, A.N., Bouches-du-Rhône, 6th constit, para 1, p. 214 ; decision no 2007-3722, July 12th 2007, A.N., Bouches-
du-Rhône, 2nd constit, para 1, p. 216)

Referral not contesting the election of the winning candidate. Dismissal without any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3752, July 12th 2007, A.N., Nord, 10th constit, para 2, p. 220)

A referral containing complaints concerning the contents of ballot papers not affecting the
outcome of the ballot is dismissed with no prior investigation audi alteram partem on the basis
of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3818/3948, July 12th 2007, A.N., Eure-et-Loir, 3rd constit, para 4, p. 222)

Referrals contesting the constitutionality of statutory provisions. Dismissal without any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958.
(Decision no 2007-3819 et al, July 12th 2007, A.N., electoral boundaries, para 1, p. 224)

Referral made out of time. Dismissal without any prior investigation audi alteram partem on
the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3977, July 12th 2007, A.N., Moselle, 3rd constit, para 1, p. 229 ; decision no 2007-3988, July 12th

2007, A.N., Moselle, 9th constit, para 1, p. 231 ; decision no 2007-3994, July 12th 2007, A.N., Bouches-du-Rhône, 7th

constit, para 1, p. 233 ; decision no 2007-3995, July 12th 2007, A.N., Essonne, 4th constit, para 1, p. 235 ; decision
no 2007-3996, July 12th 2007, A.N., Indre, 1st constit, para 1, p. 237 ; decision no 2007-3997, July 12th 2007, A.N.,
Indre, 2nd constit, para 1, p. 239 ; decision no 2007-3998, July 12th 2007, A.N., Indre, 3rd constit para 1, p. 241 ;
decision no 2007-3999, July 12th 2007, A.N., Meurthe-et-Moselle, 1st constit para 1, p. 243 ; decision no 2007-4000,
July 12th 2007, A.N., Tarn-et-Garonne, 1st constit, para 1, p. 245)

Dismissal without any prior investigation audi alteram partem of a referral contesting the
operation of a voting machine in a polling station. The arguments set out in the referral are
either inoperative, or not supported by the facts, or not such as to have adversely affected the
fairness of the ballot.
(Decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 1, p. 247)

The party making the referral, registered in the Electoral register of the 6th constituency of
Meurthe-et-Moselle, does not dispute the outcome of the elections held in this constituency.
Dismissal without any prior investigation audi alteram partem on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3529, July 26th 2007, A.N., Meurthe-et-Moselle, 6th constit, para 2, p. 250)

Arguments not supported by the facts or not contesting the election of a Member of the
National Assembly. Dismissal without any prior investigation audi alteram partem on the basis
of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3671, July 27th 2007, A.N., Paris, 8th constit, paras 2 and 3, p. 252)

Referral unaccompanied by evidence and precise details enabling the judge reviewing said
election to assess the scope thereof. Dismissal without any prior investigation audi alteram
partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3673, July 26th 2007, A.N., Deux-Sèvres, 2nd constit, para 2, p. 254)

Irregularities not affecting the outcome of the ballot or complaints not specified in sufficient
detail. Dismissal without any prior investigation audi alteram partem on the basis of indent 2
of Article 38 of the Ordinance of November 7th 1958
(Decision no 2007-3741, July 26th 2007, A.N., Bouches-du-Rhône, 5th constit, para 2, p. 256)

Dismissal without any prior investigation audi alteram partem of a referral involving solely
electoral operations in the first round of the ballot held on June 9th 2007. No candidate was
proclaimed the winner at the end of said round and the party making the referral does not
request that any candidate be proclaimed the winner
(Decision no 2007-3745, July 26th 2007, A.N., Guyane, 2nd constit, para 2, p. 258)

Referral containing complaints raised out of time, without any effect on the outcome of the
ballot or unaccompanied by evidence and precise details enabling the judge reviewing said
election to assess the scope thereof. Dismissal without any prior investigation audi alteram
partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958
(Decision no 2007-3748, July 26th 2007, A.N., Puy-de-Dôme, 1st constit, para 1, p. 260)
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Referral raising no argument. Dismissal without any prior investigation audi alteram partem
on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3767, July 26th 2007, A.N., Landes, 1st constit, para 1, p. 262)

Referral comprising one single complaint not affecting the outcome of the ballot. Dismissal
without any prior investigation audi alteram partem on the basis of indent 2 of Article 38 of the
Ordinance of November 7th 1958.
(Decision no 2007-3809, July 26th 2007, A.N., Nord, 20thconstit, para 1, p. 264)

Dismissal without any prior investigation audi alteram partem on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958 of a referral containing an argument
unsupported by the facts and relying on occurrences which, even if they were proved, were not
such as to adversely affect the fairness of the ballot in view of the difference in the number of
votes polled separating the candidates after the first round of the ballot.
(Decision no 2007-3814, July 26th 2007, A.N., Paris, 13th constit, paras 2 and 3, p. 266)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral made after the expiry of the 10 day period
allotted for such purposes by Article 33 of this Ordinance.
(Decision no 2007-3879, July 26th 2007, A.N., Nord, 9th constit, para 2, p. 268)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral made out of time, registered at the Office of the
Secretary General of the Constitutional Council after the expiry of the 10 day period allotted
for such purposes by Article 33 of this Ordinance.
(Decision no 2007-3881, July 26th 2007, A.N., Côte-d’Or, 4th constit, para 2, p. 272)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral based on occurrences which, even if proven,
clearly, in view of the number of votes polled by each candidate, had no effect on the number
and designation of the candidates eligible to stand in the second round of the ballot and hence
on the outcome of the ballot.
(Decision no 2007-3894, July 26th 2007, A.N., Seine-Saint-Denis, 5th constit, para 2, p. 282)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral which is based solely on an argument which has
no foundation in law
(Decision no 2007-3895, July 26th 2007, A.N., Seine-Saint-Denis, 12th constit, paras 2 and 3, p. 284)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral based on occurrences which, even if proven, had
no adverse effect on the fairness of the ballot, in view of the difference in the number of votes
polled.
(Decision no 2007-3896, July 26th 2007, A.N., Seine-Saint-Denis, 8th constit, para 2, p. 286)

Referral not contesting the election of the winning candidate. Dismissal without any prior
investigation audi alteram partem on the basis of indent 2 of Article 38 of the Ordinance of
November 7th 1958
(Decision no 2007-3899, July 26th 2007, A.N., Pyrenées-Orientales, 2nd constit, para 1, p. 288)

Dismissal without any prior investigation audi alteram partem on the basis of Article 38 of the
Ordinance of November 7th 1958 of a referral based on occurrences which do not constitute
manœuvres likely to have misled voters or adversely affected the fairness of the ballot.
(Decision no 2007-3906, July 26th 2007, A.N., Ille-et-Vilaine, 6th constit, para 3, p. 289)

Referral making allegations which do not come under the jurisdiction of the Constitutional
Council or complaining of irregularities which do not effect the outcome of the ballot.
Dismissal without any prior investigation audi alteram partem on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958 ;
(Decision no 2007-3908, July 26th 2007, A.N., Pas-de-Calais, 9th constit, para 1, p. 291)

Referral comprising one sole argument with no foundation in law. Dismissal without any prior
investigation audi alteram partem on the basis of Article 38 of the Ordinance of November 7th

1958.
(Decision no 2007-3909, July 26th 2007, A.N., Guadeloupe, 4th constit, para 1, p. 293)

Referral aimed solely at obtaining the recount of the number of votes credited to a candidate
for the sole purpose of determining the nature and scope of the financial benefits which a
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candidate or political group may aspire to obtain. Dismissal without any prior investigation
audi alteram partem on the basis of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3910, July 26th 2007, A.N., Val-de-Marne, 12th constit, para 1, p. 295)

Discrepancy having no effect on the outcome on the ballot. Dismissal without any prior
investigation audi alteram partem on the basis of Article 38 of the Ordinance of November 7th

1958.
(Decision no 2007-3911, July 26th 2007, A.N., Haute-Corse, 2nd constit, para 2, p. 297)

Referral comprising one sole argument having no effect on the outcome of the ballot.
Dismissal without any prior investigation audi alteram partem on the basis of indent 2 of
Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3949, July 26th 2007, A.N., Doubs, 1st constit, para 1, p. 299)

Referral which contains no complaint. Dismissal without any prior investigation audi alteram
partem on the basis of indent 2 of Article 38 of the Ordinance of November 7th 1958.
(Decision no 2007-3969, July 26th 2007 A.N., Puy-de-Dôme, 6th constit, para 1, p. 301)

Joining together of cases

Four referrals with respect to electoral operations in the same constituency.
(Decision no 2007-3415/3416/3417/3421, June 28th 2007, A.N., Hauts-de-Seine, 9th constit, para 1, p. 164)

Two referrals with respect to electoral operations in the same constituency.
(Decision no 2007-3418/3450, June 28th 2007, A.N., Hauts-de-Seine, 8th constit, para 1,, p. 166)

Joining together of 339 referrals raising the same issue.
(Decision no 2007-3423 et al, June 28th 2007, A.N., distribution of constituencies, para 1, p. 171)

The parties making the referral argue that the current distribution of seats of the Members of
the National Assembly between constituencies does not respect the principle of equality of
voters before suffrage guaranteed by Article 25 of the International Covenant on Civil and
Political Rights. They therefore request that all the elections be held null and void. Three of
the parties making the referral also request that the ballot held in the Department in which
they are registered in the Electoral Register also be held null and void, with, in addition, the
nullification of the election of the Member of Parliament for the constituency in which they
are voters. These referrals all deal with the same issues. They should therefore be joined
together and be the object of one single ruling.
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, para 1, p. 193)

Joining together of two referrals concerning the same election
(Decision no 2007-3818/3948, July 12th 2007, A.N., Eure-et-Loir, 3rd constit, para 1, p. 222 ; decision no 2007-
3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, para 1, p. 378 ; decision no 2007-3873/3900,
December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 1, p. 472 ; decision no 2007-3742/3947, December 20th

2007, A.N., Hauts-de-Seine, 10th constit, para 1, p. 467)

Joining together of 122 referrals dealing with the same issue.
(Decision no 2007-3819 et al, July 12th 2007, A.N., electoral boundaries, para 1, p. 224)

Procedural incidents, particular referrals, no reason for ruling

No reason for ruling

The Constitutional Council is not required to rule upon the referral made by the Keeper of the
Seals, Minister of Justice, for it to formally ascertain the automatic disqualification of a
Member of the National Assembly from holding said office once the Member involved has
resigned from said office in the meantime.
(Decision no 2007-19 D, March 22nd 2007, paras 1 and 2, p. 103)

Assessment of facts by the Constitutional Council

Irregularities not affecting the outcome of the ballot

The parties making the referral argue that the current distribution of seats of the Members of
the National Assembly between constituencies does not respect the principle of equality of
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voters before suffrage guaranteed by Article 25 of the International Covenant on Civil and
Political Rights. They petition the Court to hold the election of the Member for the constitu-
ency in which their names are on the electoral register null and void. Although, pursuant to
the provisions of Article 6 of the Declaration of the Rights of Man and the Citizen of 1789,
Article 3 and 24 of the Constitution and Article 25 of the International Covenant on Civil and
Political Rights, it is incumbent upon Parliament to modify the list of electoral conscriptions
referred to in Article L.125 of the Electoral Code in order to take into account changes in
population which may have occurred since the last boundary changes, its failure to do has in
the case in hand, no effect on the fairness and regularity of electoral operations in each of the
constituencies involved. Hence the petitions must be dismissed.
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 4 and 5, p. 193)

Irregularities not proved to have facilitated fraud

Electoral operations

Under the final indent of Article L.63 of the Electoral Code, only one voting machine is
installed in each polling station. The installation of two machines must thus be held to be
irregular even if, in the circumstances of the case in hand, this occurrence does not cast any
doubt on the accuracy of the proclaimed results of the ballot and does not justify the
nullification of the ballot.
(Decision no 2007-3872, October 4th 2007, A.N., Marne, 3rd constit, para 1, p. 331)

Irregularities which, in view of the difference in the number of votes polled, do not affect the
outcome of the ballot

The party making the referral, a candidate of the party “France in Action” denounces the
discrediting of his candidacy by statements, repeated by national and regional media, made by
a Member of the National Assembly alleging the existence of links between said party and sects.
There is no need to examine the alleged defamatory nature of these statements, since, given
the very small number of votes polled by the party making the referral, they were not such as
to have affected the outcome of the ballot.
(Decision no 2007-3880, July 26th 2007, A.N., Eure, 1st constit, paras 2 and 4, p. 270 ; decision no 2007-3882, July
26th 2007, A.N., Corrèze, 3rd constit, para 3, p. 274 ; decision no 2007-3883, July 26th 2007, A.N., Eure, 5th constit,
para 3, p. 276 ; decision no 2007-3884, July 26th 2007, A.N., Vaucluse, 3rd constit, para 3, p. 278 ; decision
no 2007-3885, July 26th 2007, A.N., Hérault, 4th constit, para 3, p. 280)

Dismissal of allegations concerning the unfolding of the campaign or the sending of campaign
literature which, were they proven, would not affect the outcome of the result of the ballot,
given the difference in the number of votes cast.
(Decision no 2007-3531, June 28th 2007, A.N., Bas-Rhin, 3rd constit, para 4, p. 185)

The party making the referral denounces the unfair support given by a Local Council to the
candidate of the Communist party during the campaign for the first round of the ballot,
support which he claims deprived the candidate of the Socialist party of the possibility of
standing in the second round of the ballot against the candidate of the presidential majority.
Even were such facts proved to be true, given the number of votes polled by each candidate,
they had no effect on the designation of the candidates eligible to stand in the second round
of the ballot and hence on the outcome of the ballot.
(Decision no 2007-3894, July 26th 2007, A.N., Seine-Saint-Denis, 5th constit, para 2, p. 282)

Although the party making the referral claims that his posters were damaged during the
election campaign and produces a witness to this fact, this does not make it possible to prove
that such occurrences, albeit regrettable, were of such a systematic and massive nature as to
effect the fairness and regularity of electoral operations in view of the difference in votes polled
by the candidates.
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, para 5, p. 421)
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Campaign literature

Even if they were proved, the alleged irregularities, arising from an inappropriate used of
campaign literature, did not affect the outcome of the ballot in view of the difference in the
number of votes polled
(Decision no 2007-3741, July 26th 2007, A.N., Bouches-du-Rhône, 5th constit, para 2, p. 256)

Having a vehicle plastered with posters of the winning candidate drive past and park near the
polling station on polling day is an irregularity. However, in view of the number of votes polled
by each of the candidates it had no effect on the designation of the candidates eligible to stand
in the second round of the ballot nor on the outcome of the second ballot. The argument
based on non compliance with Article L 51 of the Electoral Code must thus be dismissed.
(Decision no 2007-3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, paras 4 and 5, p. 378)

Although the party making the referral claims that the winning candidate stuck up posters
contrary to the provisions of Articles L. 51 and L. 165 of the Electoral Code, investigations
have not shown that the contested poster sticking, in fact of the same nature as that carried out
by the party making the referral, was massively done nor, in view of the difference in votes in
the second round of the ballot, affected the outcome of the ballot.
(Decision no 2007-3811, November 22nd 2007, A.N., Aveyron, 2nd constit, para 1, p. 382)

Offensive strips of paper or stickers concerning the candidate making the referral were
plastered over his posters in certain parts of the constituency, contrary to Article L.51 of the
Electoral Code. It was not however proved that such occurrences, however open to criticism
they may be, were of such a systematic and massive nature as to effect the fairness and regularity
of electoral operations in view of the difference in votes polled by the candidates.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 7, p. 427)

Even if they were proved, the incidents involving rival poster pasters did not affect the fairness
of electoral operations in view of the difference in the number of votes polled.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 12, p. 453)

Electoral operations

Even if they were proved, the problems affecting voting machines in polling station no 1 of B.
were not such as to adversely affect the fairness of the ballot, in view of the difference in the
number of votes polled by the candidates
(Decision no 2007-3606, July 12th 2007, A.N., Val-de-Marne, 5th constit, para 5, p. 196)

Even if they were proved, the problems affecting voting machines in three polling stations
during the first round of the ballot were not such as to adversely affect the fairness of the ballot,
in view of the difference in the number of votes separating the candidates eligible and
ineligible to stand in the second round of the ballot
(Decision no 2007-3449, July 26th 2007, A.N., Seine-Saint-Denis, 10th constit, para 2, p. 247)

Even if they were proved, the allegations that the winning candidate, unlike his opponent, had
the use of a meeting hall and that a commune, where the Mayor was the substitute of the
elected candidate, advertised a book which it had had published, were not such as to adversely
affect the fairness of the ballot in view of the substantial difference in the number of votes
polled in both first and second rounds of the ballot.
(Decision no 2007-3748, July 26th 2007, A.N., Puy-de-Dôme, 1st constit, para 3, p. 260)

Although the party making the referral presented an official report of a Bailiff indicating the
pasting of numerous posters of the winning candidate, both elsewhere than on the hoardings
reserved for such purposes by the Local Authority and on the hoarding reserved for the party
making the referral, who stood in the second round of the ballot, these occurrences, which are
contrary to the provisions of Article L.51 of the Electoral Code, did not, in view of the
difference in the number of votes cast for each candidate in the second round, have any effect
on the outcome of the ballot.
(Decision no 2007-3809, July 26th A.N., Nord, 20thconstit, para 1, p. 264)

Even if they were proved, the occurrences denounced by the party making the referral were
not such as to adversely affect the fairness of the ballot in view of the difference in the number
of votes polled separating the candidates after the first round of the ballot.
(Decision no 2007-3814, July 26th 2007, A.N., Paris, 13th constit, para 3, p. 266)
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Dismissal of a referral denouncing the fact that during the first round of the ballot, the
assessors of the candidate, who was moreover the Mayor of the Commune of R., had in the
polling station a further copy of the electoral tally sheet, in addition to the one destined to be
signed by voters. Even were it proved to be true, this fact could not be considered, in view of the
difference in the number of votes polled, as having adversely affected the fairness of the ballot.
(Decision no 2007-3896, July 26th 2007, A.N., Seine-Saint-Denis, 8th constit, para 2 and 10, p. 286)

Although the party making the referral claims that envelopes containing ballot papers and
candidates’electoral manifesto for the first round of the ballot failed to arrive at the home of
two voters, and that hoardings reserved for him were covered with offensive remarks, such
occurrences, even when proved, could not, in view of the difference in the number of votes
polled by each candidate, have affected the designation and number of candidates eligible to
stand in the second round of the ballot nor the final outcome thereof.
(Decision no 2007-3949, July 26th 2007, A.N., Doubs, 1st constit, para 1, p. 299)

Even if it were proved, the alleged irregularity consisting in the fact that a voter had two proxies
made out in France contrary to the provisions of Article L.73 of the Electoral Code had no
effect on the outcome of the ballot in view of the difference in the number of votes polled by
each of the two candidates.
(Decision no 2007-4001, November 22nd 2007, A.N., Bouches-du-Rhône, 16th constit, para 13, p. 405)

Although the party making the referral claims that there was a difference of eight between the
number of envelopes and ballot papers found in the ballot box and the number of signatures
on the tally sheets, this fact does not alone suffice to cast doubts on the outcome of the ballot
and justify the nullification of the election, in view of the difference in the number of votes
polled.
(Decision no 2007-3887, December 13th 2007, A.N., Val de Marne, 3rd constit, para 11, p. 456)

Irregularities giving rise to rectifications

Nullification of certain votes

Electoral operations

124 votes in all were subtracted from the number of votes polled by the winning candidate and
from the total number of votes cast due to irregularities affecting proxy votes and signatures on
the tally sheets. Since Mr L. was elected with 287 votes more than those cast for Mr B, the
subtraction of said votes does not change the fact that he polled more votes than his opponent.
(Decision no 2007-3901, November 22nd 2007, A.N., Wallis and Futuna, para 16, p. 397)

Nullification of the election

Eligibility

The occurrence of 18 inaugurations within a short space of time constitutes a manœuvre
which, given the circumstances and the fact that only a small number of votes separated the
candidates, adversely affected the outcome of the ballot. The election of the winning candi-
date is therefore held to be null and void, but does not lead to the ineligibility of the candidate
under Article L 52-8 of the Electoral Code
(Decision no 2007-3888/3967, November 29th 2007, A.N., Eure-et-Loir, 1st constit, paras 2 and 3, p. 411)

Campaign material

Investigations have shown that between the end of March 2007 and the middle of April 2007
the winning candidate, in his capacity as President of the Local Housing Board of C., organised
eighteen housing inauguration ceremonies in the context of a housing project under the aegis
of the National Association for Urban renovation. These events, which he presided and
attended, included the symbolic handing over of the keys of their residence to former tenants
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who had purchased the same and were accompanied by a cocktail party to which they and their
family were invited. Although the dates of these events had been brought forward by some
fifteen days, the reoccurrence of such events within a short space of time constitutes a
manœuvre which, given the circumstances and the fact that only a small number of votes
separated the candidates, adversely affected the outcome of the ballot. The election of the
winning candidate is therefore held to be null and void.
(Decision no 2007-3888/3967, November 29th 2007, A.N., Eure-et-Loir, 1st constit, para 2, p. 411)

CAMPAIGN ACCOUNTS

Filing of accounts

Conditions governing the filing of accounts

All financial transactions

Although it has been claimed that part of the cost of the election campaign of the candidate
was under-valued, there is no proof of the alleged inaccuracies which were moreover not
ascertained by the National Committee for Campaign Accounts and Political Financing
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 7, p. 437)

Funding association or financial agent

One of the rules laid down by Articles L 52-4, L 52-5 and L 52-12 of the Electoral Code requires
each candidate to designate a financial agent with the Prefecture and to present a single set of
campaign accounts retracing the entirety of revenue received and expenditure incurred for
the purpose of the campaign.

Although the Prefecture, contrary to indent 1 of Article 52-5 of the Electoral Code, issued a
receipt for the declaration of the funding association of the winning candidate without the
presentation of any written agreement of the candidate, the latter, informed of this omission,
sent the Prefecture the requisite document. The Prefecture then addressed him a receipt
acknowledging the receipt of this declaration after the date on which his candidacy was
registered, pursuant to the provisions of Article L 52-4 of the Electoral Code.

In view of the purpose of the foregoing provisions of the Electoral Code, the circumstances of
the case in hand, and the modest amount of revenue and expenditure entered in the accounts
of the funding association prior to the presentation of the candidate’s written agreement, the
National Committee for Campaign Accounts and Political Financing was right to approve the
campaign account of the winning candidate.
(Decision no 2007-3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, paras 7 to 13, p. 378)

Contents of accounts

Revenue

Revenue required to be entered in accounts

Generalities

Investigations have shown that the winning candidate, who was moreover the Mayor of P.,
published on June 7th 2007, i.e three days before the first round of the ballot, a work entitled
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“A Happy Town : a Mayor at his suburb’s bedside”. 3000 copies of this work were printed, 1000
of which were to be given to him free of charge. In view of the contents of this work, which
promoted the action of the author in his capacity as mayor, and the advertising campaign of
which it was the object in several Communes of the constituency, in particular the various
dedication sessions organised before the first round of the ballot, this publication must be
deemed have a direct connection with the election. The campaign account of the winning
candidate contains no trace of this publication, an omission which calls into question the
accuracy thereof.
(Decision no 2007-3965, November 29th 2007, A.N., Hauts-de-Seine, 12th constit, para 3, p. 424)

Donations made to a candidate by a natural person (Indent 1, Article L 52-8 of the Electoral
Code)

Amount

Contrary to the claims of the party making the referral, the campaign account filed by the
candidate shows that the latter did not receive, either directly or indirectly, any donation over
4600Q. The provisions of indent 1, Article L 52-8 of the Electoral Code were thus complied
with.
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 2, p. 345)

Donations made to a candidate by a legal entity other than political parties or groups (Indent
2 Article L 52-8 of the Electoral Code)

Even if it contained a contribution from the winning candidate, of a polemical nature, the
criticised brochure, which was published before June 1st 2006, i.e prior to the period men-
tioned in Article L 52-4 of the Electoral Code, is not in all events of an electoral nature within
the meaning of Article L 52-12 of the same Code
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, para 13, p. 371)

The first deputy of the Mayor of the Commune of F., who was also the substitute of the winning
candidate, made a written contribution to issue no 39 of the Local Council newssheet “Living
in Forbach” which appeared in May 2007. This article, which the author signed without
mentioning the fact that he was the substitute candidate, dealt solely with a local issue. It is
therefore not of an electoral nature and in not “campaign advertising” within the meaning of
indent 2 of Article L 52-1 of the Electoral Code. Neither can it be considered as being a
donation from a public person to the funding of the campaign of the winning candidate.
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, para 3, p. 402)

The organising by the winning candidate, the Mayor of A., of a Town Hall reception to
celebrate the New Year, as had been done in previous years, was not an advertising campaign
within the meaning of Article L 52-1 of the Electoral Code
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 3, p. 345)

Although the parties making the referral claim that the winning candidate was assisted in his
election campaign by two agents paid by the Commune of W, of which he is Mayor, investiga-
tions have shown that the said agents were at that time on normal holiday leave.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, para 11, p. 371)

Once a publication of the Departmental federation of the Union pour un movement popu-
laire was solely designed for internal use by said federation, and was not directly designed to
canvass voters, expenses incurred for this publication are not required to be entered in the
campaign account of the candidates supported by the federation.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, para 12, p. 371)

The fact that the Communes bear the cost at this time of the year, in accordance with local
practice, of the cost of sending their respective populations issues of the ‘Republicain
lorrain’containing publicity for these Communities cannot be considered as being an action
intended to influence voters and thus not directly connected with the campaign of the winning
candidate and his substitute. These Communes have thus have not participated in any
irregular manner within the meaning of Article L 52-8 of the Electoral Code.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, para 14, p. 371)
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The reception organised by the Commune of H on November 21st 2006 for socio-professional
deciders of the Commune during which the winning candidate dealt with issues of general
policy was neither a benefit conferred by a legal entity on the candidate within the meaning of
Article L 52-8 of the Electoral Code nor expenditure incurred on behalf of the candidate
within the meaning of Article 52-12 of the same Code. The same holds good for a ceremony,
organised by the Commune of W. on May 31st 2007 for the laying of the first stone of a Mosque,
followed by a reception attended by a hundred or so persons representing associations and
Muslims where the winning candidate was present. The same holds good for the organisation
by the Commune of H. at the end of May 2007 of the operation “Festive buildings” in certain
neighbourhoods of this Commune.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, para 15, p. 371)

Article 52-8 of the Electoral Code prohibits the participation in any form whatsoever of any
legal entity other than a political party or group in the election campaign of a candidate. If the
Commune of M. objected to the installation of new administrative services on its territory,
announced by the State in December 2006, on the grounds that it would entail a loss of tax
revenue, this objection was of a local nature quite distinct from the campaign for the
Parliamentary elections of the winning candidate. The latter did not sign any articles or leaflets
dealing with this issue and did not discuss this matter in his campaign material.
(Decision no 2007-3670/3993, November 22nd 2007, A.N., Seine-Saint-Denis, 7th constit, para 8, p. 375)

Notices in the local press during the months preceding the ballot, inviting the population of S.
to participate in patriotic, cultural or sportive events or public lectures cannot be considered,
in view of the habitual nature and the type of events involved, as being part of the campaign of
Mr V. Investigations have not shown that the abovementioned events were accompanied by
actions intended to influence voters.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 2, p. 389)

Best wishes messages sent via the press at the beginning of 2007 by the Mayor and members of
the Town Council to various communities, together with messages addressed to mothers on
mothers’day, to pupils having passed their National Certificate of Secondary Education in July
2006, are part of a tradition of the Commune and contained no allusion to either the
achievements of the Town Council nor the Parliamentary elections of 2007. The calendar
published and offered by the Commune at the beginning of 2007 was identical to that sent at
the beginning of 2006 and contained no reference to the elections. These messages and
documents cannot therefore be considered as being participations by the Commune in the
campaign of the winning candidate.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 3, p. 389)

Although the Commune of S. put together and distributed during the year preceding the
ballot a new Town Council news magazine and an in-house magazine intended for Town
Council employees, both containing brief editorials written by the Mayor, neither these
magazines, nor these editorials can be considered, in view of their contents, as being part of the
winning candidate’s election campaign.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 4, p. 389)

When deciding at the beginning of 2007 to recruit staff and introduce a new allowance for
certain Town Council agents, the Town Council of S. merely exercised its powers and cannot
be considered as having contributed to the election campaign of the winning candidate
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 5, p. 389)

Investigations have shown that the winning candidate personally paid for the cost of printing
the document setting out his achievements as Member of the National Assembly and of the
purchase of a listing of addresses and entered the same in his campaign account. Such
expenditure was therefore not a donation made by the Commune of S.
(Decision no 2007-3817, November 22nd 2007, A.N., La Réunion, 1st constit, para 6, p. 389)

When performing his duties as Mayor of A., the winning candidate presided over a “medieval
festival” organised on May 27th 2007 and three other ceremonies of laying the first stone or
inaugurating various public installations of interest to the Commune on February 10th, March
15th and April 7th 2007. Evidence supplied to support the complaint nevertheless shows that
these various events were, in the case of the first one, a traditional festival organised each year
by the Commune at that time of the year, and for the others, the normal workings of the public
service involved. Investigations did not show that these events were used to promote the
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campaign of the Mayor for election to the National Assembly. These events cannot therefore
be considered as being electioneering events designed to promote the candidacy of the Mayor
in the Parliamentary elections within the meaning of Article L 52-1 of the Electoral Code nor
as a participation by the Commune of A. to said campaign prohibited by Article L 52-8 of the
same Code
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 2, p. 427)

Evidence produced does not support the complaint that the conference held for the interna-
tional press by the winning candidate on June 7th 2007 should be regarded as being either an
advertising campaign within the meaning of the abovementioned provisions of Article L. 52-1
of the Electoral Code or a participation by the Commune of A. in the campaign of the winning
candidate prohibited by Article L 52-8 of the same Code.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 4, p. 427)

The January 2007 issue of the Local Council newssheet of E. cannot, in view of its nature and
contents, be considered to be an advertising campaign for the achievements and management
of a Community within the meaning of Article L.52-1 of the Electoral Code. Expenditure
incurred for putting together and distributing this newssheet is not therefore required to be
entered in the campaign account of the candidate pursuant to Article L 52-12 of the Electoral
Code.
(Decision no 2007-3975, November 29th 2007, A.N., Essonne, 4th constit, para 7, p. 431)

The visit of the President of the National Assembly to the 9th constituency on May 2nd 2007
took place in the sole context of the campaign for the Presidential election. The party making
the referral cannot therefore usefully claim non compliance with the rules governing expen-
diture on election campaigns.
(Decision no 2007-3976, November 29th 2007, A.N., Seine-Maritime, 9th constit, para 4, p. 434)

A publication which merely promoted farming activities in the Department and demonstrated
the support of the General Council for such activities, without referring to the forthcoming
Parliamentary election or even mentioning the name of the winning candidate, nor his
standing for election to the National Assembly cannot be considered as being campaign
advertising within the meaning of Article L.52-1 of the Electoral Code, nor as being a
participation in the campaign prohibited by the provisions of Article L 52-8 of the same Code.

The candidate who was re-elected is criticised for having during the months preceding the
ballot sent letters to certain of his constituents using material means placed at his disposal by
the National Assembly. Investigations have shown that the incriminated letters did not have
any direct connection with the fact that the sender was standing for re-election to the National
Assembly and thus cannot be considered as being assistance lent by the National Assembly
contrary to the provisions of Article L 52-8 of the Electoral Code
(Decision no 2007-3964, November 29th 2007, A.N., Loir-et-Cher, 3rd constit, paras 2 and 3, p. 421)

The various festivities and events organised during the summer of 2006 by the Town Council
of which the winning candidate is the Mayor, were of a traditional nature and cannot be
considered as being connected with the election campaign of this person.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 2, p. 453)

Although the winning candidate had the benefit of the assistance during the election cam-
paign of a person who had been previously hired by the Commune as assistant to the Mayor,
investigations have shown that from the outset of the campaign this person had resigned and
was no longer a member of the staff of the Commune. This person was therefore not
irregularly placed at the disposal of the candidate by the Commune.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 3, p. 453)

Donation or conferment of a benefit not resulting in refusal of accounts

Although the share in the funding of a newssheet coming from advertising is a contribution
made by the advertisers to the political group represented by the association “Paris 15ème”, in
view of the periodicity and regularity of this newssheet such financial assistance cannot be
considered as being intended by the persons involved to be a contribution to the funding of
the campaign of the winning candidate. Since the latter cannot be considered to have received
from said legal entities a contribution to his campaign expenditure within the meaning of
Article L 52-8 of the Electoral Code, the National Committee for Campaign Accounts and
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Political Financing was right to refuse to include the corresponding amounts in the campaign
expenditure of said candidate and not to reject the accounts on such grounds.
(Decision no 2007-3815, November 29th 2007, A.N., Paris, 12th constit, para 3, p. 409)

Donation or conferment of a benefit resulting in refusal of accounts

Investigations have shown that for the period from June 1st to November 30th 2006, the
winning candidate had installed his committee room on the public domain of the Commune
of P. without paying the latter any rental for such occupation. The benefit thus conferred
without payment must therefore be considered as being a prohibited donation within the
meaning of the provisions of Article L 52-8.
(Decision no 2007-3965, November 29th 2007, A.N., Hauts-de-Seine, 12th constit, para 2, p. 424)

Expenditure

Expenditure required to be entered in accounts

The cost of printing the letter sent by the Mayor of a Commune in the constituency inviting
citizens to vote for the winning candidate have been entered in the campaign account of said
candidate. The party making the referral fails to prove that the affirmations of the winning
candidate that the distribution of this letter was carried out by unpaid activists are not accurate.
The ceiling of permitted expenditure has not been exceeded. The allegations that the winning
candidate failed to comply with the provisions of Article L 52-11 of the Electoral Code are thus
unfounded.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 6, p. 394)

The cost of printing a leaflet distributed before the first round of the ballot has been entered
in the campaign account of the winning candidate who did not exceed the authorised ceiling
of campaign expenditure. The allegations that the winning candidate failed to comply with the
provisions of Article L 52-11 of the Electoral Code are thus unfounded.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 7, p. 394)

The leaflet criticising Mr M for the housing policy implemented by the latter in his capacity as
Chairman of the Council Housing Board until 2001 has been entered in the campaign account
of the winning candidate.
(Decision no 2007-3907, November 29th 2007, A.N., Bouches-du-Rhône, 14th constit, para 2, p. 419)

Contrary to the allegations of the party making the referral, the cost of the meeting held in the
premises of an association was borne by the winning candidate and included in his campaign
account.
(Decision no 2007-3979, November 29th 2007, A.N., Rhône, 3rd constit, para 6, p. 437)

The expenditure corresponding to the use of a commercial data file to send electronic
campaign literature to voters in the constituency has been entered in the winning candidate’s
campaign account.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 5, p. 472)

The candidate’s campaign account shows the expenditure corresponding to the purchasing of
postage stamps from the National Assembly postal service. It is therefore not proved that she
had the benefit of any contribution in kind on the part of the National Assembly contrary to
the provisions of Article L 52-8 of the Electoral Code.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 6, p. 472)

The winning candidate repaid the Commune involved pro rata the printing and distribution
costs of the local newssheet in which the Mayor had signed an editorial calling upon readers to
vote for the candidate. This expenditure appears in her campaign account.
(Decision no 2007-3873/3900, December 20th 2007, A.N., Seine-et-Marne, 8th constit, para 7, p. 472)

The expenditure incurred in handing out flowers in the markets of the Commune on
mothers’day has been entered in the accounts of the winning candidate
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 4, p. 467)
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Expenditure not required to be entered in campaign accounts

The cost of Local Council publications cannot be considered, in view of the contents thereof,
as constituting expenditure incurred for election purposes. Under the provisions of Article
L 52-12 of the Electoral Code it was therefore not required to be entered in the candidate’s
campaign accounts
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 4, p. 345)

The cost of publication in the press of an insert concerning the fiftieth anniversary of an
Intercommunal association of local authorities presided over by the winning candidate was not
required to be entered in the campaign account of the latter since this insert did not contain
any information connected with the elections.
(Decision no 2007-3751/3886, November 22nd 2007, A.N., Haute-Savoie, 2nd constit, paras 2 and 3, p. 378)

The expenditure corresponding to the leaflet distributed by the Mayor of a Commune in the
constituency which did not mention the ballots of June 10th and 17th 2007 and which did not
directly benefit the winning candidate was not required to be entered in the campaign account
of the latter.
(Decision no 2007-3812, November 22nd 2007, A.N., Seine-et-Marne, 5th constit, para 2, p. 384)

Expenditure incurred in maintaining the distribution, in the name of the Communal Social
Welfare Centre presided by the winning candidate, of envelopes containing 10 euros in cash to
more than 800 residents of the town’s social and medical centres aged over 60 cannot be
considered as being special expenditure for electoral purposes. The incriminated operation
had been organised for the past thirty years during traditional events held in Spring. The
number of beneficiaries and the dates of the distribution are similar to those of previous years.
Although the winning candidate participated personally in two distributions of this kind, he
did not, contrary to allegations made, take part in the third distribution held during the official
election campaign.
(Decision no 2007-3813, November 22nd 2007, A.N., Nord, 13th constit, paras 3 to 5, p. 386)

It has not been proved that the incriminated leaflet was put together withthe agreement of the
winning candidate. Expenditure corresponding thereto is not required to be entered in the
latter’s campaign account.
(Decision no 2007-3893, November 22nd 2007, A.N., Saône-et-Loire, 4th constit, para 8, p. 394)

Firstly, neither the articles published in the Chartres Local Council magazine, the Urban
Community magazine or that of the Local Housing Authority of C nor the organising of a study
tour in a Council Housing development in Lyon, nor the inauguration of the Chartres
mediatheque or that of a network of free buses had any direct connection with the campaign
for the Parliamentary elections. Secondly, the expenditure incurred by the Local Housing
Authority of C for the inauguration of housing cannot be considered as being expenditure
incurred as part of an election campaign. The argument based on failure to comply with
Article L 52-8 must therefore be dismissed. There is thus no need to accede to the submittals
petitioning to have the winning candidate declared ineligible.
(Decision no 2007-3888/3967, November 29th 2007, A.N., Eure-et-Loir, 1st constit, para 3, p. 411)

Expenditure incurred for receptions given by the winning candidate in his own home were not
required to be entered in his campaign accounts once they were of a private nature and devoid
of any political nature.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 4, p. 453)

The winning candidate personally bore the cost of hiring vehicles intended to transport
activists and supporters of his political group to the meeting of a candidate standing in the
presidential election. This expenditure which was incurred for the needs of the campaign
leading up to the presidential elections was not required to be entered in the accounts of the
campaign for Parliamentary elections.
(Decision no 2007-3844, December 13th 2007, A.N., Bouches-du-Rhône, 15th constit, para 5, p. 453)

Expenditure required to be reintegrated into campaign accounts

Investigations have shown that out of the 32 pages comprising a Local Council newssheet, the
equivalent of half a page was directly connected with campaign literature in favour of the
winning candidate. In view of the total cost of the printing and distribution of this publication
and the number of pages to be taken into account, the expenditure thus incurred, which
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comes under the scope of indent 1 of Article 52-12 of the Electoral Code, is estimated at 320Q

and must be reintegrated into the campaign account of the winning candidate. The expendi-
ture incurred by said candidate remains lower than the ceiling provided for by Article L52-11
of the Electoral Code.
(Decision no 2007-3447, October 25th 2007, A.N., Savoie, 1st constit, para 6, p. 345)

Principle of one single and exhaustive account.

The party making the referral claims that the winning candidate encouraged Mr S. to stand
and funded his campaign in order to weaken the position of his main opponent and that this
behaviour constituted a manœuvre enabling the winning candidate to have access to cam-
paign literature the cost of which has not been entered in his own campaign account, contrary
to the principle of one single and exhaustive account per candidate. However she merely
grounds her claim on the existence of personal and professional dealings between the two
candidates, the existence of common campaign themes or the standing down of the first one
in favour of the second for the purpose of the second round of the ballot, and adduces no
prima facie evidence to support her allegations.
(Decision no 2007-3618/3749/3874, November 22nd 2007, A.N., Moselle, 1st constit, paras 7 to 9, p. 371)

Donations from public bodies

Supplying by a public body of goods and services at normal prices

The use during the election campaign by the winning candidate of a tent installed successively
in different places in Commune A, cannot be considered as being failure to comply with
Article L52-8 of the Electoral Code. It has not been proved by the parties making the referral
that the Commune thus conferred on this candidate goods or services within the meaning of
indent 2 of said Article. Furthermore the expenditure incurred in the use of this tent was
entered in the campaign account of the candidate.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd constit, paras 9 and 10, p. 339)

Donations or benefits conferred on a candidate by a public body or a legal entity
in private law

The fact that on several items of campaign literature the winning candidate stated that they
were entirely financed by private funds is not in itself, in the absence of any evidence adduced
by the parties making the referral, sufficient to prove that his campaign financing failed to
comply with the provisions of Article L 52-8 of the Electoral Code.
(Decision no 2007-3419/3810/3892, October 25th 2007, A.N., Hauts-de-Seine, 2nd constit, para 11, p. 339)

Benefit not leading to refusal of account

Although the provisions of Article L 52-8 of the Electoral Code forbid any legal entity other
than a political party to confer benefits on or make donations to a candidate, no provision
governing the election of Members of the National Assembly implies that a campaign account
should be refused on the sole grounds that the candidate obtained a benefit or was made a
donation within the meaning of Article L 52-8. It is the task of the judge reviewing the election
to decide whether the conferment of said benefit will result in the refusal of the candidate’s
campaign account. In view of the value of the benefit conferred, the Conseil Constitutional is
not required to rule that the winning candidate is ineligible.
(Decision no 2007-3447, October 25th 2007, AN, Savoie, 1st constit, para 5, p. 345)

Benefit leading to refusal of account – Ineligibility

Investigations have shown that for the period from June 1st to November 30th 2006, the
winning candidate had installed his committee room on the public domain of the Commune
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of P. without paying the latter any rental for such occupation. The benefit thus conferred
without payment must therefore be considered as being a prohibited donation within the
meaning of the provisions of Article L 52-8.
(Decision no 2007-3965, November 29th 2007, A.N., Hauts-de-Seine, 12th constit, para 2, p. 424)

No donation or benefit

The first Deputy Mayor of the Commune of F., and substitute of the winning candidate, wrote
an article for the section “ Expression of political groups” in issue no 39 of the Local Council
newssheet “Living in Forbach” which appeared in May 2007. This article, which the writer
signed with his name without mentioning his capacity as substitute candidate, deals solely with
a Local Council issue. Hence it is not of an electoral nature and does not constitute an
“advertising campaign” within the meaning of indent 2 of Article L 52-1 of the Electoral Code.
Neither can is be considered to be a gift from a public body for the purpose of financing the
campaign of the winning candidate.
(Decision no 2007-3978, November 22nd 2007, A.N., Moselle, 6th constit, para 3, p. 402)

Although the party making the referral claims that her opponent had the benefit of the
placing at his disposal by a legal entity, contrary to the provisions of Article L52-8 of the
Electoral Code, of a natural town gas fired vehicle, said candidate has produced an invoice,
entered in his campaign account, proving the rental of said vehicle. The party making the
referral has not produced any evidence likely to call this invoice into question. The complaint
is therefore dismissed.
(Decision no 2007-3742/3947, December 20th 2007, A.N., Hauts-de-Seine, 10th constit, para 7, p. 467)

Elected candidate – Ineligibility – Nullification of election

The receipt of a prohibited donation, having regard to the nature thereof and the conditions
in which it was made, together with a lack of accuracy in the winning candidate’s account justify
the refusal of said account. Pursuant to Article L.O 128 of the Electoral Code, the Constitu-
tional Council must thus hold that said candidate is ineligible for a period of one year as from
November 29th 2007 and that the electoral operations which took place in the 12th constitu-
ency of the Department of the Hauts-de-Seine are null and void.
(Decision no 2007-3965, November 29th 2007, A.N., Hauts-de-Seine, 12th constit, paras 4 and 5, p. 424)

Unelected candidate

Auditing of accounts pursuant to Article L.O 186-1 of the Electoral Code

The National Committee for Campaign Accounts and Political Financing has approved the
campaign account of the party making the referral. The winning candidate has not proved the
truth of his allegations and has no grounds for petitioning the Constitutional Council, under
Article L.O 18-61 of the Electoral Code, to refuse this account and rule that the party making
the referral is ineligible for a year.
(Decision no 2007-3966, November 29th 2007, A.N., Val-d’Oise, 5th constit, para 13, p. 427)
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PUBLIC AND SOCIAL FINANCE

TAXES AND LEVIES

Taxes

Generalised social contribution

The generalised social contribution is one of all kinds of taxes within the meaning of Article 34
of the Constitution. The same holds good for the contribution to the repayment of the social
debt, the social levy on income from property and financial investments together with the
further contribution to the National Autonomy Fund. Including such taxes in the total of
direct taxes taken into account for the capping of direct taxation is not inappropriate for the
purpose which Parliament seeks to achieve.
(Decision no 2007-555 DC, August 16th 2007, para 25, p. 310)

FINANCE ACTS

Budgetary universality

Appropriation of revenue. Principle of no consolidation

Exceptional appropriation of revenue

Surplus revenue of which the year Finance Act and, if need be, any Finance Review Act, shall
determine the use, is revenue likely to be ascertained at the end of the financial year by
deducting from the proceeds of all taxes of whatsoever kind levied for the benefit of the State
the total provided for by the initial Finance Act.
(Decision no 2007-555 DC, August 16th 2007, para 37, p. 310)

Budgetary accuracy

It is the duty of the Government to put before Parliament a Finance Review Bill during the
financial year when the main outlines of the balancing of the budget are markedly different
from forecasts as retained by the initial Finance Act.
(Decision no 2007-555 DC, August 16th 2007, para 38, p. 310)

PRESIDENT OF THE REPUBLIC

RULES PERTAINING TO THE PRESIDENTIAL ELECTION

Categories of citizens empowered to sponsor a candidate

Extending to Territorial Councillors of Saint-Barthélemy and Saint-Martin, who will only be
elected after the Presidential elections held in April and May 2007, the right to sponsor a
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candidate and maintaining this right for the General Councillors of Saint-Pierre-et-Miquelon,
who will take the title of Territorial Councillors as from the promulgation of the Institutional
Act containing statutory and institutional provisions pertaining to overseas territories does not
infringe Article 6 of the Constitution nor the principle of equality.
(Decision no 2007-547 DC, February 15th 2007, paras 3 to 5, p. 60)

ELECTION OF THE PRESIDENT OF THE REPUBLIC

Operations prior to the election

Validity of list of candidates

Verifications carried out by the Constitutional Council

It is the task of the Constitutional Council when drawing up, pursuant to the provisions of I of
section 3 of the Act of November 6th 1962, the list of candidates standing in the presidential
election, to verify the number and validity of sponsors, to ensure the compliance with
requirements of all candidatures and the proper consent of those standing for election, to
ascertain the depositing of the requisite sealed envelope containing details of each candidate’s
patrimony, and to record the undertaking of each candidate to make a new declaration in the
event of his/her being elected. The procedure introduced by Article 8 of the Decree of March
8th 2001, which entitles any person putting forward a list of sponsors to lodge a complaint as
regards the drawing up of the list of candidates standing in said election, is designed solely to
allow persons who feel they have valid grounds for doing so, to contest the validity of the
decision taken with respect to the conditions set forth hereinabove.

Even were they to be proved, the various forms of pressure brought to bear on persons likely,
in their official capacity, to sponsor the candidacy of the person lodging the complaint, would
have no effect on the legality of the decision whereby the Constitutional Council determined
the list of candidates eligible to stand in the presidential election.
(Nekkaz, March 22nd 2007, paras 2 and 3, p. 105)

Review of the legality of decisions pertaining to the election.

Decree convening elections

Pursuant to the task vested in it by Article 58 of the Constitution of ensuring that the election
of the President of the Republic is conducted in a proper manner, the Constitutional Council
may exceptionally rule on referrals calling into question future elections, in cases where
holding referrals inadmissible might seriously undermine the effectiveness of its monitoring
of said election, vitiate electoral operations in general or jeopardise the proper functioning of
public authorities. At least one of these conditions is met as regards the Decree of February 21st

2007 convening the election.
(Galland, April 19th 2007, para 1, p. 111)

In view of the date of expiry of the term of office of the President of the Republic currently in
office, the allotted times and dates provided for the electing of the new President of the
Republic by Article 6 of the Constitution and Section 3 of the Act of November 6th 1962
pertaining to the election of the President of the Republic by universal suffrage, the Decree
convening said election, when fixing the dates of the 2007 presidential election on April 22nd

and May 6th, complied with the sole requirements pertaining thereto.

The allegations of Mr G., who had contemplated standing for election as President, concern-
ing the delay on the part of the National Committee for Campaign Accounts and Political
Financing in issuing the numbered receipt forms to be used by the financial agents of
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candidates standing for election to attest contributions to their campaign accounts made by
natural persons thus do not effect the legality of this Decree.
(Galland, April 19th 2007, paras 2 to 4, p. 111)

Decision of the National Election Monitoring Committee

Pursuant to the task vested in it by Article 58 of the Constitution of ensuring that the election
of the President of the Republic is conducted in a proper manner, the Constitutional Council
may exceptionally rule on referrals calling into question future elections, in cases where
holding referrals inadmissible might seriously undermine the effectiveness of its monitoring
of said election, vitiate electoral operations in general or jeopardise the proper functioning of
public authorities.

None of these conditions is met in the case of a decision of the National Monitoring
Committee concerning campaign advertising.
(Schivardi, April 5th 2007, para 1, p. 109)

Drawing up the list of candidates

Referrals to the Constitutional Council

List of candidates qualified to stand in the first round of voting.

Complaints as to the drawing up of the list of candidates eligible to stand for election as
President of the Republic lodged by persons who have not provided a list of sponsors are
inadmissible.
(Cloître et al, March 22nd 2007, paras 1 and 2, p. 107)

The party making the referral, having obtained thirteen sponsorships, could validly contest
the drawing up of the list of candidates qualified to stand for election as President of the
Republic.
(Nekkaz, March 22nd 2007, para 1, p. 105)

Electoral operations

Delegates of the Constitutional Council

Observations not acted upon

During voting to elect the President of the Republic, all votes cast in a polling station where
voters were asked to sign the tally sheet before casting their vote, were held to be null and void
as infringing the provisions of the final indent of Article L 62 of the Electoral Code. This
irregularity continued notwithstanding the observations made by the delegate of the Consti-
tutional Council which the Mayor refused to act upon.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 4, p. 116)

During voting to elect the President of the Republic, the results of a polling station in which,
contrary to the provisions of Article R.60 applicable to Communes with more than 5000
inhabitants, voters were not required to show proof of identity, were held to be null and void.
This irregularity continued notwithstanding the observations made by the judge delegated by
the Constitutional Council. Such a practice constitutes a deliberate and persistent disregard
for the provisions intended to ensure that voting takes place in a fair and proper manner.
(Proclamation of the results of the Presidential election 2007, May 10th 2007, para 1, p. 134)
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Organisation of the ballot

Checking the identity of voters

During voting to elect the President of the Republic, the results of a polling station in which,
contrary to the provisions of Article R. 60 applicable to Communes with more than 5000
inhabitants, voters were not required to show proof of identity, were held to be null and void.
This irregularity continued notwithstanding the observations made by the judge delegated by
the Constitutional Council. Such a practice constitutes a deliberate and persistent disregard
for the provisions intended to ensure that voting takes place in a fair and proper manner.
(Proclamation of the results of the Presidential election 2007, May 10th 2007, para 1, p. 134)

Miscellaneous irregularities

During voting to elect the President of the Republic, the results of three polling stations in
which no polling booth was made available to voters were held to be null and void as infringing
the provisions of Article L 62 of the Electoral Code..
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 1, p. 116)

During voting to elect the President of the Republic, all the votes cast in two polling stations in
which ballot papers bearing the name of one of the candidates were only made available later
in the day were held to be null and void. The considerable length of time such papers were
unavailable meant that voters were prevented from freely expressing their choice of candidate.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 2, p. 116)

During voting to elect the President of the Republic, all the votes cast in a polling station where
the record of voting operations was not made available to voters and other persons mentioned
in Article 52 of the Electoral Code to allow them to record comments or complaints were held
to be null and void. This irregularity continued notwithstanding the observations made by
delegate of the Constitutional Council.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 3, p. 116)

During voting to elect the President of the Republic, all votes cast in a polling station where
voters were asked to sign the tally sheet before casting their vote, were held to be null and void
as infringing the provisions of the final indent of Article L. 62 of the Electoral Code. This
irregularity continued notwithstanding the observations made by the delegate of the Consti-
tutional Council which the Mayor refused to act upon.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 4, p. 116)

During voting to elect the President of the Republic, all votes cast in a polling station where
most voters failed to sign the tally sheet as required by Article 62-1 of the Electoral Code, thus
making it impossible to monitor the fairness and regularity of the electoral process, were held
to be null and void
(Proclamation of the results of the Presidential election 2007, May 10th 2007, para 2, p. 134)

Sorting and counting of votes cast

Number of persons having signed tally sheets different from the number of ballot papers and
envelopes placed in the ballot box

In polling stations where the number of persons having signed the tally sheets was fewer than
the number of ballot papers and envelopes placed in the ballot box, a Verification Committee
deducted from the number of votes obtained by the candidate coming out top at national level
a number equal to the difference ascertained. This operation, which was ultra vires the powers
of the Committee resulted in fifteen votes being declared null and void. Given the slight
discrepancies noted and in the absence of fraud, the Constitutional Council rectified the
results as found by the Committee and increased by fifteen votes the number of votes cast in
favour of the candidate who has been deprived of the benefit of the total number of votes cast.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 6, p. 116)
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Other discrepancies

Nullification of all votes cast in a polling station where the Departmental Verification Com-
mittee found considerable and inexplicable discrepancies between the figures of the official
records showing the results and those entered on the counting sheets. The Constitutional
Council was unable to exercise its supervisory jurisdiction over the regularity of the votes cast.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 7, p. 116)

In certain polling stations a verification Committee deducted from votes cast in favour of the
candidate coming out on top those votes which it felt had been improperly cast, but which it
was not possible to credit to the score of any given candidate. This operation was ultra vires the
powers of said Committee as set out in indent 1 of Article 28 of the Decree of March 8th 2001.
Due to the slightness of the discrepancies ascertained and in the absence of fraud, due account
should be taken of the number of votes actually cast in these polling stations and the results as
proclaimed by the Committee rectified by adding to the score of each candidate the number
of votes of which the decision of the Committee had deprived said candidate.
(Proclamation of the results of the first round of voting in the Presidential election 2007, April 25th 2007, para 5, p. 116)

REVISION OF THE CONSTITUTION

PREROGATIVES OF THE CONSTITUENT POWER

Application

Parliament when passing an Institutional Act encroaches upon the constituent power when
requiring prior revision of the Constitution in order for a part of the territory of the Republic
to cease to be a part of the latter
(Decision no 2007-547 DC, February 15th 2007, para 13, p. 60)

DECENTRALISED ORGANISATION OF THE REPUBLIC

GENERAL PRINCIPLES

Belonging to the Republic – Indivisibility of the Republic

Self-determination

Indent 3 of Article 53 of the Constitution provides : “No ceding, exchanging or acquiring of
territory shall be valid without the consent of the population concerned”.

Indent 2 of Article L.O 6111-1 of the General Code of Territorial Communities provides :
“Mayotte is part of the Republic. It shall not cease to be part of the Republic without the
consent of its population and a revision of the Constitution”. Parliament when passing an
Institutional Act intended to recall that, by the constitutional revision of March 28th 2003, the
Constituent power included Mayotte in the list of Territorial Communities of the Republic. It
also wished to emphasise that the Constitution requires that the consent of the population of
Mayotte is an indispensable condition for this Community to become independent. It was not
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however at liberty, without encroaching on the Constituent power, to add a condition
requiring revision of the Constitution. Hence the words “ and without a revision of the
Constitution” appearing in Article L.O 6111-1 are unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, paras 12 and 13, p. 60)

Self- government of Territorial communities

Section 9 of the Act on Social Dialogue and the Continuity of the Public Service in Regular
Public Land-based Passenger Transport provides that in the event of failure to implement the
suitable transport plan or the passenger information plan, the transport organising authority
shall require the company ensuring the transport, when it is directly responsible for said
failure, to refund in their entirety passengers’tickets on the basis of the length of time such
plans have failed to be put into effect. These provisions merely implement the principle of
responsibility which derives from Article 4 of the Declaration of 1789. They do not infringe the
self-government of territorial communities.
(Decision no 2007-556 DC, August 16th 2007, paras 37 and 40, p. 319)

Territorial Public Establishment

The public establishment managing the La Defense business district, which brings together a
Department and two communes for the purpose of managing installations and services in an
urban area, belongs, both by its specificity and its territorial attachment, to the category of
public establishments of mixed syndicates as defined by Articles L 5721-1 and following of the
General Code of Territorial Communities. It does not therefore constitute a new category of
public establishment.

The compulsory adhesion of three communities to a mixed syndicate adversely affects their
freedom of administration and thus could only derive from a statute. Parliament is therefore
required to specify clearly the obligations imposed upon these communities as regards both
scope and purpose, which it has done in the case in hand.
(Decision no 2007-548 DC, February 22nd 2007, paras 11 and 15, p. 76)

Local democracy

Local Referendum

The provisions of the Institutional Act pertaining to Overseas Territorial Communities provide
that deliberations of the Deliberative Assemblies of overseas Departments and Regions to
exercise the powers vested in them by indents 2 and 3 of Article 73 of the Constitution cannot
be submitted to a local referendum nor to any consultation of the electorate.

Such restrictions come fall within the list of conditions and qualifications which the Institu-
tional Act may provide for pursuant to indent 6 of Article 73 of the Constitution.
(Decision no 2007-547 DC, February 15th 2007, para 35, p. 60)

Cooperation of Territorial Communities

Community acting as leader and prohibition on exercising administrative control over another
Community (Article 72, paragraph 5)

Prohibition on exercising administrative control

The provisions of section 11 of the Institutional Act designed to enhance the stability of the
Institutions and the transparency of political life in French Polynesia, deriving from the fourth
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paragraph of Article 74 of the Constitution, provide that “the criteria for the granting by
French Polynesia of financial assistance to Communes are set out in an instrument provided
for in section 140 and called a “law of the land”.

To comply with the requirements of the principle of equality, the criteria for the granting by
French Polynesia of financial assistance to Communes, to be determined by the Assembly of
French Polynesia under the supervision of the Council of State, must be objective and rational.
In order to comply with the fifth paragraph of Article 72 of the Constitution, they must not
result in introducing a form of administrative control of the Communes by French Polynesia.
Triple qualification
(Decision no 2007-559 DC, December 6th 2007, paras 6, 7 and 9, p. 439)

Role of the State

Review of legality

The provisions of the Institutional Act pertaining to Overseas Territorial Communities provide
that deliberations of the Deliberative Assemblies of Overseas Departments and Regions to
exercise the powers vested in them by indents 2 and 3 of Article 73 of the Constitution shall be
transmitted to the State representative in the Department or Region concerned, who may in
turn submit them to the Council of State.

Parliament thus laid down provisions intended to ensure compliance with the final indent of
Article 72 of the Constitution whereby the State representative “ shall ne responsible for
national interests, administrative supervision and compliance with the law”.
(Decision no 2007-547 DC, February 15th 2007, para 34, p. 60)

Power of the Prefect to substitute for the State

Under the final paragraph of Article 72 of the Constitution : “In the Territorial Communities
of the Republic, the State representative, representing each of the members of the Govern-
ment, shall be responsible for national interests, administrative supervision and compliance
with the law”. It is thus the task of Parliament to provide for the intervention of the State
representative to remedy, under judicial supervision, difficulties arising from the failure by the
competent decentralised authorities to take decisions by substituting for the latter when such
a failure to take a decision is liable to adversely affect the operating of public services and the
application of the law.
(Decision no 2007-556 DC, August 16th 2007, para 24, p. 319)

Under the final paragraph of Article 72 of the Constitution, it is the task of Parliament to
provide for the intervention of the representative of the State to remedy, under judicial
control, difficulties arising from the absence of any decision taken by competent decentralised
Authorities by substituting for the latter when such an absence is likely to compromise the
operation of public services and the enforcement of the law. The conditions laid down for the
excising of these powers of substitution by the representative of the Government shall be
defined as regards their purpose and scope.
(Decision no 2007-559 DC, December 6th 2007, para 18, p. 439)

FINANCES OF TERRITORIAL COMMUNITIES

Revenue (Article 72-2, paragraphs 2 and 3)

Contributions from the State and other Communities

The provisions of section 11 of the Institutional Act designed to enhance the stability of the
Institutions and the transparency of political life in French Polynesia, deriving from the fourth
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paragraph of Article 74 of the Constitution, provide that “the criteria for the granting by
French Polynesia of financial assistance to Communes are set out in an instrument provided
for in section 140 and called a “law of the land”. To comply with the requirements of the
principle of equality, the criteria for the granting by French Polynesia of financial assistance to
Communes, to be determined by the Assembly of French Polynesia under the supervision of
the Council of State, must be objective and rational. In order to comply with the fifth
paragraph of Article 72 of the Constitution, they must not result in introducing a form of
administrative control of the Communes by French Polynesia. Triple qualification
(Decision no 2007-559 DC, December 6th 2007 paras 6, 7 and 9, p. 439)

Transfer, creation and extension of powers (Article 72-2, indent 4)

Transfer of powers

Under Article L.O 6271-4 of the General Code of Territorial Communities : “Any net increase
in expenditure resulting from the transfer of powers between the State, the Region or the
Department of Guadeloupe or the Commune of Saint-Barthélemy and the Community of
Saint-Barthélemy shall be accompanied by the concomitant transfer of revenue needed to
exercise these powers in a normal manner”.

Article L.O 6371-4 contains the same provisions as regards the Community of Saint-Martin.

Moreover, pursuant to 1° of I of Article L.O 6214-3 and 6314-3 of the same Code, the
Communities of Saint-Barthélemy and Saint-Martin shall receive the proceeds of taxes which
they levy on their territory..

Furthermore, under new Articles L.O 6271-5 for Saint-Barthélemy and L.O 6371-5 for Saint-
Martin, the net increase in expenditure is set-off in particular by a transfer of taxes assessed on
the basis of “ the total amount of the proceeds of taxes collected and levied on the territory of
the Commune... to the benefit of the Commune, the Department, the Region and the State,
the year before that preceding the coming into effect of the Institutional Act”.

The calculation of the set-off provided for by Indent 4 of Article 72-2 of the Constitution
resulting from transfers of powers between the State and the Communities of Saint-
Barthélemy and Saint-Martin, which receive the proceeds of taxes which they levy on their
territory, shall necessarily take into account the amount of revenue which the State should
have received the penultimate year preceding the coming into effect of the Institutional Act.
Any other interpretation would run counter to the principle of equality before public burden
sharing.
(Decision no 2007-547 DC, February 15th 2007, paras 21 to 26, p. 60)

ORGANISATION OF TERRITORIAL COMMUNITIES
OF THE REPUBLIC

Overseas Departments and Regions (Article 73)

Common Rules

Principle of adapting of legislation (Article 73 indents 1 and 2)

The Institutional Act pertaining to overseas communities provides that provisions adopted by
Deliberative Assemblies of Overseas Departments and Regions in order to exercise the powers
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vested in them by indent 2 and 3 of Article 73 of the Constitution may only be amended by a
subsequent statute or regulation when said indents “expressly” provide for this.

This specification which is designed to ensure greater legal certainty, in not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 36, p. 60)

The Institutional Act pertaining to overseas communities provides that the authorisation
conferred upon the Deliberative Assemblies of Overseas Departments and Regions to exercise
the powers vested in them under indents 2 and 3 thereof “ is conferred by statute law”

Having regard to the general economy of Article 73 of the Constitution, Parliament when
passing the Institutional Act intended that the conferring of such an authorisation be the sole
preserve of statute law, thus excluding Ordinances issued on the basis of Article 38 of the
Constitution.

With this qualification, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 37, p. 60)

Power to intervene in fields normally reserved for statue law (Article 73 indents 3 to 6).

The Institutional Act pertaining to overseas communities provides that provisions adopted by
Deliberative Assemblies of Overseas Departments and Regions in order to exercise the powers
vested in them by indent 2 and 3 of Article 73 of the Constitution may only be amended by a
subsequent statute or regulation when said indents “expressly” provide for this.

This specification which is designed to ensure greater legal certainty, in not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 36, p. 60)

The Institutional Act pertaining to overseas communities provides that the authorisation
conferred upon the Deliberative Assemblies of Overseas Departments and Regions to exercise
the powers vested in them under indents 2 and 3 thereof “ is conferred by statute law”

Having regard to the general economy of Article 73 of the Constitution, Parliament when
passing the Institutional Act intended that the conferring of such an authorisation be the sole
preserve of statute law, thus excluding Ordinances issued on the basis of Article 38 of the
Constitution.

With this qualification, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 37, p. 60)

Change over from the status deriving from Article 73 to that of Article 74 (Article 72-4)

Articles L.O 62-11 and L.O 6311 of the General Code of Territorial Communities create,
pursuant to Article 72-4 of the Constitution, the Communities of saint-Barthelémy and Saint-
Martin, governed by Article 74 of the Constitution. Said Communities thus replace, on their
respective territories, the Communes of Saint-Barthelémy and Saint-Martin, and the Depart-
ment and Region of Guadeloupe governed by Article 73 of the Constitution.

By Decrees dated October 29th 2003, the President of the Republic decided, on the recom-
mendation of the Government, to consult the electors of the islands of Saint-Martin and
Saint-Barthelémy concerning the creation, in each of said islands, of an overseas community
governed by Article 74 of the Constitution. On November 7th 2003, the Government made a
statement followed by a debate in each House of Parliament. On December 7th 2003 a majority
of voters of each of the two islands approved this creation. Articles L.O 6211-1 and L.O 6311-1
were passed in compliance with the provisions of Article 72-4 of the Constitution.
(Decision no 2007-547 DC, February 15th 2007, paras 27 to 29, p. 60)
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Overseas Communities governed by Article 74

Common rules

Principle of legislative speciality (Article 74, indent 3)

Articles L.O 6213-1 and L.O 6313-1 of the General Code of Territorial Communities provides,
in particular, that statutes and regulations pertaining to the entry and staying of Foreign
Nationals and the right of asylum shall only apply to Saint-Barthélemy and Saint-Martin “ when
expressly provided for”. This provisions only apply the principle of legislative speciality for the
future. They do not call into question the law existing at the date of promulgation of the
Institutional Act. With this qualification they are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 40, p. 60)

Under Articles L.O 6161-2, L.O 6251-5, L.O 6351-5 and L.O 6461-5 of the General Code of
Territorial Communities, the communities of Mayotte, Saint-Barthélemy, Saint-Martin and
Saint-Pierre-et-Miquelon, governed by Article 74 of the Constitution, may avail themselves of
the faculty granted by Article 74 of the Constitution to Overseas Departments and Regions to
adapt statutes and regulations. Said Articles provide that the authorization granted to their
Assemblies “ is conferred by statute law”. Parliament when passing the Institutional Act merely
wish to ensure that such an authorization be the sole preserve of statute law, thus, excluding
Ordinances issued on the basis of Article 38 of the Constitution.

With the same qualification as that applicable to the impossibility of having recourse to the
procedure provided for by Article 38 of the Constitution to confer requisite authorisation on
overseas Departments and Regions, these provisions are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, para 41, p. 60)

Section 4-1 of Act no 61-814 of July 29th 1961 conferring on the Wallis and Futuna Islands the
status of an Overseas territory and pertaining to the means of coming into local force of
statutes and regulations, provides that “ statutes, when published in the Journal officiel of the
French Republic and administrative acts shall come into force on the specified date or, failing
that, on the tenth day following publication in the Journal officiel of the French Republic..”
Section 8 of Institutional Act no 2004-192 of February 27th 2004 conferring on French
Polynesia the status of a self-governing territory contains the same provisions for this commu-
nity. The ten day delay shall not apply to statutes and other texts which, by reason of the
purpose thereof, are necessarily intended to govern the entire territory of the Republic and
which, unless otherwise stated, come into effect the day after their publication. Qualification.
(Decision no 2007-547 DC, February 15th 2007, para 42, p. 60)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia, deriving from the third paragraph of
Article 74 of the Constitution, whereby “any other statutory or regulatory provision which, in
view of the purpose thereof, is necessarily designed to apply throughout the territory of the
Republic” is automatically applicable comply with the qualified interpretation given in para-
graph 18 of the decision of the Constitutional Council dated February 12th 2004.

The other provisions, deriving from the same source, which modify the matters listed in
section 7 of the Institutional Act of February 24th 2004, where statutes and regulations are
automatically applicable in French Polynesia do not require any examination as to their
constitutionality.
(Decision no 2007-559 DC, December 6th 2007, paras 3 to 5, p. 439)

Sharing of powers (Article 74 indent 4)

The provisions of the Institutional Act pertaining to overseas territories and concerning the
apportionment of powers in tax matters between the French State and the communities of
Saint-Martin and Saint-Pierre-et-Miquelon preclude the State, except in cases of aviation safety
and electronic communications, from having at its disposal, by means of taxes, a part of the
revenue necessary to perform the tasks for which it remains responsible on the territories of
said communities. The cost of performing such tasks could therefore only be borne by
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taxpayers residing elsewhere than in said communities. This would lead, in the case in hand, to
a patent infringement of the principle of equality before public burden sharing. Partial
censure
(Decision no 2007-547 DC, February 15th 2007, paras 45 to 48, p. 60)

The provisions of the Institutional Act pertaining to overseas territories and concerning the
apportionment of powers in tax matters between the French State and the communities of
Saint-Martin and Saint-Pierre-et-Miquelon provides that the means of application of the
provisions pertaining to residence for tax purposes ‘are specified as need be by an agreement
entered into between the State and the community... in particular in order to preclude tax
avoidance and double taxation and define the obligations of the territory in matters of
communication of information for tax purposes”. Neither the purpose nor the consequence
of these provisions is to restrict the exercising of the powers conferred on Parliament when
passing Institutional Acts by Article 74 of the Constitution, in particular in cases when such an
agreement would not make it possible to combat tax evasion in an effective fashion. Qualifi-
cation
(Decision no 2007-547 DC, February 15th 2007, paras 45 and 49, p. 60)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia, deriving from the fourth paragraph of
Article 74 of the Constitution, whereby the Authorities of French Polynesia are competent in
all matters which have not been transferred to Communes “pursuant to the statutes and
regulations applicable in French Polynesia” and no longer “under the present Institutional
Act” comply with the qualified interpretation given in paragraph 29 of the decision of the
Constitutional Council dated February 12th 2004.
(Decision no 2007-559 DC, December 6th 2007, paras 6 and 8, p. 439)

The Institutional Act of February 27th 2004 granting French Polynesia the status of a self-
governing territory should not be construed as precluding the French state from introducing
taxes to be paid for the carrying out of missions of general interest by the State in the
framework of its powers in French Polynesia. If such a construction were to prevail it would
imply that the cost of such missions would only be borne by tax payers residing outside French
Polynesia, thus constituting a patent infringement of the principle of equality before public
burden sharing.

When ratifying the Ordinance of April 28th 2006 extending in part to French Polynesia the tax
instituted by Article 1609 quatervicies of the General Tax Code, allocated to ensuring the safety
of airports and levying said tax on all public air transport concerns on the basis of the number
of passengers boarding and the volume of freight loaded on board aircraft in airports in
French Polynesia belonging to the State and having air traffic greater than 400 000 units, 29°
of I of Section 20 of the Act of February 21st 2007, is designed to enable the State to have at its
disposal part of the revenue necessary for performing the task of policing and securising
airports for which it has sole responsibility and to ensure the equality of citizens before public
burden sharing. Parliament did not therefore interfere in a matter coming under the powers
of French Polynesia.
(Decision no 2007-1 LOM, May 3rd 2007, paras 5 and 6, p. 129)

Rules governing organisation and operation (Article 74 indent 5)

Sections 7 and 8 of the Institutional Act pertaining to overseas communities which lay down
the rules applicable to the system of elections of members to the Deliberative Assemblies of
Mayotte, Saint-Barthelémy, Saint-Martin, Saint-Pierre-et-Miquelon and the Assembly of
French Polynesia are not unconstitutional.
(Decision no 2007-547 DC, February 15th 2007, paras 54 to 56, p. 60)

By the terms employed, Parliament intended that delegations conferred by the Assembly of
French Polynesia on Ministers of the government of this Community for decisions involving
persons should prevail over those coming from the Executive. In these conditions section 16 of
the Institutional Act designed to enhance the stability of the Institutions and the transparency
of political life in French Polynesia is not unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, para 22, p. 439)

— 732 —



Although Parliament is free, when laying down rules governing elections, to determine the
means to favour the constitution of a stable and coherent majority, any rule which, to achieve
this purpose, might affect the equality of voters to a disproportionate extent would infringe the
principle of the pluralism of schools of thought and opinion, which is one of the foundations
of democracy.

Section 3 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia amends sections 105 of the Institutional Act
of 27 February 2004 pertaining to the system for electing the Assembly of this Community. It
introduces a two round ballot system with proportional list representation under the rule of
the largest average between the lists polling at least 5 % of votes cast. If no list obtains the
absolute majority of votes cast during the first round of the ballot, a second round takes place
where only those lists polling at least 12.5 % of votes cast are eligible to stand in the second
round or, failing that, the two lists coming out top in the first round. In the second round of the
ballot, the composition of lists may be modified to include candidates appearing on other lists
during the first round, on condition that said other lists do not stand in the second round or
obtained at least 5 % of votes cast in the first round. This system does not have a patently
excessive adverse affect on the pluralism of schools of thought and opinion as regards the
purpose sought to be achieved.
(Decision no 2007-559 DC, December 6th 2007, paras 12 and 13, p. 439)

When passing an Institutional Act, Parliament, vested by Article 74 of the Constitution with the
power to determine the term of office of the Assembly of French Polynesia, may modify this
term in the general interest and subject to compliance with rules and principles of constitu-
tional status. The Constitutional Council is not vested with any general power of appreciation
and decision-making similar to that conferred upon Parliament. It is therefore not incumbent
upon the Council to seek whether the purpose fixed by Parliament could be achieved by other
means, once the means retained are not patently inappropriate for the attainment of the
purpose it is sought to achieve.

Section 36 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia terminates the current term of office of the
members of this Assembly and provides for the full renewal of the latter after new elections the
first round of which shall be held in January 2008. The decision to immediately apply the new
electoral system is not patently inappropriate for the attainment of the purpose Parliament
seeks to achieve, namely to remedy in the shortest possible time the lack of stability in the
operation of the institutions of French Polynesia. These provisions are thus not unconstitu-
tional.
(Decision no 2007-559 DC, December 6th 2007, paras 14 and 15, p. 439)

When passing an Institutional Act, Parliament, vested by Article 74 of the Constitution with the
power to determine the term of office of the Assembly of French Polynesia, may modify this
term in the general interest and subject to compliance with rules and principles of constitu-
tional status. The Constitutional Council is not vested with any general power of appreciation
and decision-making similar to that conferred upon Parliament. It is therefore not incumbent
upon the Council to seek whether the purpose fixed by Parliament could be achieved by other
means, once the means retained are not patently inappropriate for the attainment of the
purpose it is sought to achieve.

The provisions of section 36 of the Institutional Act designed to enhance the stability of the
Institutions and the transparency of political life in French Polynesia which prolong until June
15th 2013 at the latest the term of office of the members of the new Assembly to be elected in
January 2008, introduce a departure from the period of five years provided for by section 104
of the Institutional Act of February 27th 2004, this departure is limited and of an exceptional
and transitory nature. These provisions are thus not unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, paras 14 and 16, p. 439)

Distribution of powers between Institutional bodies.

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia whereby the decentralised cooperation
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agreements which the President of French Polynesia may negotiate and sign with other
Territorial Communities, whether French or foreign, within the scope of the powers vested in
French Polynesia, must be submitted, after the signing thereof, to the Deliberative Assembly
when they concern a matter coming under the scope of the powers vested in said Assembly,
comply with the qualified interpretation given in paragraph 29 of the decision of the
Constitutional Council dated February 12th 2004.
(Decision no 2007-559 DC, December 6th 2007, para 20, p. 439)

When providing that Ministers shall exercise their individual powers pursuant to a delegation
conferred by the President of French Polynesia and in compliance with decisions taken
collectively by the Government “without prejudice” to the individual powers vested in them by
the “laws of the land” and the deliberations of the Assembly of French Polynesia, Parliament,
when using such terms, intended that delegations conferred by the Assembly should prevail
over those coming from the Executive.
(Decision no 2007-559 DC, December 6th 2007, para 22, p. 439)

Administrative, financial and budgetary control

Under the final paragraph of Article 72 of the Constitution, it is the task of Parliament to
provide for the intervention of the representative of the State to remedy, under judicial
control, difficulties arising from the absence of any decision taken by competent decentralised
Authorities by substituting for the latter when such an absence is likely to compromise the
operation of public services and the enforcement of the law. The conditions laid down for the
excising of these powers of substitution by the representative of the Government shall be
defined as regards their purpose and scope.

The conditions in which the High Commissioner of the Republic may, in cases of urgency and
after having formally required in vain that necessary measures be taken to ensure the safety of
the population and the normal operation of public services, or to put an end to a serious and
patent infringement of the provisions of the Institutional Act pertaining to the operation of
the Institutions when the Authorities of French Polynesia have not taken the decisions
required of them by the Act, are clearly and precisely defined.
(Decision no 2007-559 DC, December 6th 2007, paras 17 to 19, p. 439)

When allowing any representative of the Assembly of French Polynesia, when petitioning an
Administrative court or the Council of State to hold an instrument of French Polynesia to be
null and void, to accompany this petition by a request for the suspension of the challenged
instrument without proving that such a measure is justified by being a matter of urgency,
Parliament introduced a difference in treatment between these representatives and other
citizens having recourse to the law which is not justified for the purpose of judicial review of
acts of the Administration. It thus infringed the principle of equality before the law.
(Decision no 2007-559 DC, December 6th 2007, paras 23 to 27, p. 439)

Consultation procédure (Article 74, paragraph 6)

The Assembly of French Polynesia shall be consulted on all Bills containing from the outset
provisions concerning the specific organisation of the Community before the Council of State
gives its opinion with respect to the same.
(Decision no 2007-559 DC, December 6th 2007, paras 1 and 32, p. 439)

The Presidents of the two Houses may require the High Commissioner to consult the Assembly
of French Polynesia on Private Members’Bills. This provision conforms to the Constitution by
reason of the terms of the final paragraph of Article 72, which entrust the State representative
in the Territorial Communities of the Republic with the task of ensuring “compliance with the
law” and the sixth paragraph of Article 74, which empowers the Institutional Act to determine
“the conditions” in which the Institutions of French Polynesia are consulted on Government
and Private Members’Bills which include provisions relating specifically to the Community.

However, such a provision cannot result in permitting the President of the National Assembly
or the Senate to require the High Commissioner to declare a state of urgency under Section 9
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of the Institutional Act of February 27th 2004 in order to reduce the time allotted for
consultation from one month to fifteen days.
(Decision no 2007-559 DC, December 6th 2007, paras 33 to 35, p. 439)

Specific rules governing Communities vested with powers of self-government

Instruments subject to specific judicial review (Article 74, paragraph 8)

The departure from the appeal procedure applicable to “laws of the land” pertaining to taxes
and levies, pursuant to paragraph 8 of Article 7 of the Constitution, is justified by the purpose
of the instruments involved and not unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, paras 36 and 37, p. 439)

The provisions of the Institutional Act designed to enhance the stability of the Institutions and
the transparency of political life in French Polynesia replace the first 18 indents of section 140
of the Institutional Act of February 27th 2004 pertaining to French Polynesia by an indent
worded as follows : “ The instruments of the Assembly of French Polynesia, known as “laws of
the land”, over which the Council of State has specific powers of judicial review, are those
which, coming under the scope of statute law, come under the powers of French Polynesia
under section 13, or are adopted by French Polynesia in the framework of its participation in
the exercising of the powers of the State as provided for in sections 31 to 36” are not
unconstitutional.
(Decision no 2007-559 DC, December 6th 2007, para 38, p. 439)

Procedure of downgrading by the Constitutional Council (Article 74 Indent 9)

Articles L.O 6213-5 and L.O 6313-5 of the General Code Of Territorial Communities, which
determines the rules applicable to the procedure allowing the Constitutional Council, as
provided for in indent 9 of Article 74 of the Constitution, to ascertain that a statute promul-
gated after the coming into effect of the new status of Saint-Barthelémy and Saint-Martin has
intervened in a field within the powers of one of the communities, does not run counter to the
Constitution and in particular Article 63 thereof.
(Decision no 2007-547 DC, February 15th 2007, para 15, p. 60)

Section 12 of the Institutional Act of February 27th 2004 granting French Polynesia the status
of a self-governing community provides : “When the Constitutional Council has ascertained
that a statute promulgated after the coming into effect of the present Institutional Act has
intervened in a field within the powers of French Polynesia, and to the extent that it applies to
the latter, said statute may be modified or repealed by the Assembly of French Polynesia”. The
President of French Polynesia asked the Constitutional Council to find that 29° of I of
Section 20 of the Act of February 21st 2007 containing statutory and regulatory provisions
pertaining to overseas communities ratifying the Ordinance of April 26th 2006 extending in
part to French Polynesia the tax instituted by Article 1609 quatervicies of the General Tax Code,
allocated to ensuring the safety of airports intervened in a field within the powers of said
territorial community. The Constitutional Council found that Parliament had not intervened
in a field within the powers of French Polynesia.
(Decision no 2007-1 LOM, May 3rd 2007, paras 1, 2 and 7, p. 129)

Measures justified by local requirements in favour of the population (Article 74, Indent 10)

Article L.O 6214-7 of the General Code of Territorial Communities allows the Community of
Saint-Barthélemy to make transfers of ownership of real estate inter vivos subject to declaration
and to exercise a right of pre-emption “for the purpose of preserving the social cohesion of
Saint-Barthélemy, of guaranteeing the effective right to housing of its inhabitants and safe-
guarding or enhancing natural areas”. Article L.O of same Code contains the same provisions
for the Community of Saint-Martin.

Parliament when passing the Institutional Act was at liberty to exclude from the property
transfer declaration procedure those transfers to the benefit of “ persons of proving a sufficient
period of time as residents” on the territory of the community involved or “persons proving a

— 735 —



sufficient period of time as regards marriage, cohabitation or civil partnership agreement with
another person” proving a sufficient period of time as residents. It will however be incumbent
upon the Territorial Council to determine a period of time which shall not exceed that strictly
necessary to achieve the purposes of general interest involved. It shall furthermore respect the
European obligations and international commitments entered into by France.
(Decision no 2007-547 DC, February 15th 2007, paras 60 and 61, p. 60)

Participation in the exercising of the powers of the State (Article 74, paragraph 11)

Section 12 of the Institutional Act designed to enhance the stability of the Institutions and the
transparency of political life in French Polynesia, inspired by the 11th paragraph of Article 74
of the Constitution, amends the final indent of I of section 32 of the Institutional Act of
February 27th 2004 by providing that Decrees approving a Government or Private Member’s
Bill for a “ law of the land” in matters where French Polynesia is only authorised to participate
in exercising the powers of the State “cannot come into effect before ratification by statute”.
Given the general economy of the abovementioned provisions, by providing that these
Decrees must be “ratified by statute”, Parliament when passing the Institutional Act merely
intended to reserve such ratification for Parliament, and to exclude Ordinances issued under
Article 38 of the Constitution. Qualification.
(Decision no 2007-559 DC, December 6th 2007, paras 40 and 41, p. 439)

TRANSITIONAL PROVISIONS PERTAINING TO NEW CALEDONIA
(ARTICLE 77)

Organisation

Principal of legislative speciality

Section 6-1 of Institutional Act no 99-209 of March 19th 1999 pertaining to New Caldonia and
concerning to the means of coming into local force of statutes and regulations, provides that
“ statutes, when published in the Journal officiel of the French Republic and administrative
acts shall come into force on the specified date or, failing that, on the tenth day following
publication in the Journal officiel of the French Republic.” The ten day delay shall not apply to
statutes which, by reason of the purpose thereof, are necessarily intended to govern the entire
territory of the Republic and which, unless otherwise stated, come into effect the day after
their publication. Qualification.
(Decision no 2007-547 DC, February 15th 2007, paras 63 and 64, p. 60)

Provisions of an institutional nature

When they relate to the exercising of the powers of the State and the institutions of New
Caledonia, the conditions in which statutes and regulations shall apply to New Caledonia are
a means of implementing the Noumea Agreement within the meaning of Article 77 of the
Constitution.
(Decision no 2007-547 DC, February 15th 2007, para 63, p. 60)
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INTERNATIONAL TREATIES AND AGREEMENTS –
INTERNATIONAL AND EUROPEAN COMMUNITY LAW

INCORPORATION OF TREATIES AND AGREEMENTS INTO DOMESTIC LAW

Referral to the Constitutional Council

Norms of reference taken into account for review of conformity of Treaties

In the Preamble to the Constitution of 1958 the French people solemnly proclaimed “its
attachment to the Rights of Man and the principles of National Sovereignty as defined by the
Declaration of 1789, confirmed and complemented by the Preamble to the Constitution of
1946”

Article 3 of the Declaration of the Rights of Man and the Citizen proclaims that “ the principle
of any Sovereignty lies primarily in the Nation”. Article 3 of the Constitution of 1958 provides
in the first paragraph that “National Sovereignty shall vest in the people, who shall exercise it
through their representatives and by means of referendum” ;

The Preamble to the Constitution of 1946 proclaims in paragraph 14 that the French Republic
shall “respect the rules of public international law” and in paragraph 15 that “subject to
reciprocity, France shall consent to the limitations of sovereignty necessary for the organisa-
tion and preservation of peace”.

In Article 53, the Constitution of 1958 formally establishes, as does Article 27 of the Constitu-
tion of 1946, the existence of “Treaties or Agreements pertaining to international organisa-
tion” ; such Treaties or Agreements may only be ratified or approved by the President pursuant
to a statute

The conditions in which the French Republic participates in the European Communities and
the European Union are specified by the provisions of Title XV of the Constitution currently
in force, with the exception of those of paragraph 2 of Article 88-1 pertaining to the Treaty
establishing a Constitution for Europe which has not been ratified. Under paragraph 1 of
Article 88-1 of the Constitution “The Republic shall participate in the European Communities
and in the European Union constituted by States which have freely chosen, by virtue of the
treaties that established them, to exercise some of their powers in common”. The constituent
power thus recognised the existence of a Community legal order integrated into domestic law
and distinct from international law.

While confirming the place of the Constitution at the summit of the domestic legal order,
these constitutional provisions enable France to participate in the creation and development
of a permanent European organisation vested with a separate legal personality and decision-
taking powers by reason of the transfer of powers agreed to by the Member States.

When however undertakings entered into for this purpose contain a clause running counter to
the Constitution, call into question constitutionally guaranteed rights and freedoms or
adversely affect the fundamental conditions of the exercising of national sovereignty, autho-
risation to ratify such measures requires prior revision of the Constitution.
(Decision no 2007-560 DC, December 20th 2007, paras 3 to 10, p. 459)

Refusal to take into account when reviewing the conformity of the Treaty of Lisbon paragraph
2 of Article 88-1 of the Constitution pertaining to the Treaty establishing a Constitution for
Europe, which has not been ratified.
(Decision no 2007-560 DC, December 20th 2007 para 7, p. 459)
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No res judicata opposition

Refusal to oppose the principle of res judicata deriving from Council decision no 2004-505 DC
of November 19th 2004 to the provisions of the Treaty of Lisbon which reiterate those of the
Treaty establishing a Constitution for Europe since said Treaty has not been ratified. (Comp.
Decision no 97-394 of December 31st 1997, para 27)
(Decision no 2007-560 DC, December 20th 2007 para 7, p. 459)

Need for revision of the Constitution

Transfer of powers

The clauses of the Treaty which transfer to the European Union powers concerning the
fundamental conditions of the exercising of national sovereignty in areas or in a manner other
than those provided for by the Treaties referred to in Article 88-2 of the Constitution as
worded subsequent to the revisions of the Constitution dated June 25th 1992, January 25th 1999
and March 25th 2003 require a revision of the Constitution. The same applies to the provisions
of the Treaty of Lisbon which notwithstanding the principle of subsidiarity, transfer to the
European Union under the ‘ordinary legislative procedure’whereby legislative acts shall be
adopted, unless otherwise provided for, on a recommendation by the Commission and the
Council of Ministers, ruling by a qualified majority, and by the European Parliament, powers
inherent in the exercising of national sovereignty, particularly as regards the fight against
trafficking in human beings, border controls, judicial cooperation in civil or criminal matters.
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 18, p. 459)

The provisions of the Treaty of Lisbon which notwithstanding the principle of subsidiarity,
transfer to the European Union powers inherent in the exercising of national sovereignty in
areas or in a manner other than those provided for by the Treaties referred to in Article 88-2
of the Constitution as worded subsequent to the revisions of the Constitution dated June 25th

1992, January 25th 1999 and March 25th 2003 require a revision of the Constitution. This also
holds good as regards the provision which firstly provides that the Council may unanimously
establish the office of European Public Prosecutor duly empowered to prosecute offenders
committing acts detrimental to the financial interests of the Union and to institute criminal
proceedings in connection with such offences before French courts and secondly sets out the
means whereby, failing unanimous agreement by the Member States, such an office may
nevertheless be brought into being.
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 16 and 19, p. 459)

Passage to qualified majoring voting

The provisions of the Treaty of Lisbon which notwithstanding the principle of subsidiarity,
transfer to the European Union powers inherent in the exercising of national sovereignty in
areas or in a manner other than those provided for by the Treaties referred to in Article 88-2
of the Constitution as worded subsequent to the revisions of the Constitution dated June 25th

1992, January 25th 1999 and March 25th 2003 require a revision of the Constitution. This also
holds good as regards any provision of the Treaty which, in a matter inherent to the exercising
of national sovereignty already coming under the jurisdiction of the Union or the Community,
modifies rules applicable to decision taking, by substituting a qualified majority for a unani-
mous decision of the Council, thus depriving France of any power to oppose a decision.
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 16, 20 and 21, p. 459)

The provisions of 3 of Article 81 of the Treaty on the Functioning of the European Union, as
derived from the Treaty of Lisbon, which enable the Council, by a unanimous decision and
barring opposition by a National Parliament, to submit certain aspects of family law which have
cross-border ramifications to ordinary legislative procedure also require a revision of the
Constitution.
(Decision no 2007-560 DC, December 20th 2007, para 25, p. 459)
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Decision-taking role of the European Parliament

The provisions of the Treaty of Lisbon which notwithstanding the principle of subsidiarity,
transfer to the European Union powers inherent in the exercising of national sovereignty in
areas or in a manner other than those provided for by the Treaties referred to in Article 88-2
of the Constitution as worded subsequent to the revisions of the Constitution dated June 25th

1992, January 25th 1999 and March 25th 2003 require a revision of the Constitution. This also
holds good as regards any provision of the Treaty which, in a matter inherent to the exercising
of national sovereignty already coming under the jurisdiction of the Union or the Community,
modifies rules applicable to decision taking, by conferring decision-taking power on the
European Parliament.
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 16, 20 and 21, p. 459)

Indent v of a of 6 of Article 218 of the Treaty on the Functioning of the European Union
which extends the field of agreements which the Council may only approve after obtaining the
consent of the European Parliament also requires a revision of the Constitution
(Decision no 2007-560 DC, December 20th 2007, para 22, p. 459)

Prerogatives of National Parliaments

It is necessary to decide whether the prerogatives recognised as vested in national Parliaments
by the Treaty modifying the Treaty on European Union and the Treaty establishing the
European Communities may be exercised within the framework of the current provisions of
the Constitution.

The recognised right of the French Parliament to oppose the implementation of a procedure
of simplified revision of the Treaties or to oppose the subjecting to ordinary legislative
procedure of certain aspects of family law requires a revision of the Constitution in order to
allow for the excising of this prerogative. The same holds good for the new means conferred
upon Parliament, if need be according to procedures specific to each of its two Houses, to
ensure compliance with the principle of subsidiarity in the framework of ordinary legislative
procedure.
(Decision no 2007-560 DC, December 20th 2007, paras 28 to 32, p. 459)

Power of Initiative

The provisions of the Treaty of Lisbon which notwithstanding the principle of subsidiarity,
transfer to the European Union powers inherent in the exercising of national sovereignty in
areas or in a manner other than those provided for by the Treaties referred to in Article 88-2
of the Constitution as worded subsequent to the revisions of the Constitution dated June 25th

1992, January 25th 1999 and March 25th 2003 require a revision of the Constitution. This also
holds good as regards any provision of the Treaty which, in a matter inherent to the exercising
of national sovereignty already coming under the jurisdiction of the Union or the Community,
modifies rules applicable to decision taking, by substituting a qualified majority for a unani-
mous decision of the Council, thus depriving France of any power to oppose a decision
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 16, 20 and 21, p. 459)

Escalator clauses

The provisions of the Treaty of Lisbon which notwithstanding the principle of subsidiarity,
transfer to the European Union powers inherent in the exercising of national sovereignty in
areas or in a manner other than those provided for by the Treaties referred to in Article 88-2
of the Constitution as worded subsequent to the revisions of the Constitution dated June 25th

1992, January 25th 1999 and March 25th 2003 require a revision of the Constitution. This also
holds good as regards any provision of the Treaty which, in a matter inherent to the exercising
of national sovereignty, makes it possible, even when the measure involved is dependent upon
a unanimous decision of the European Council or Council of Ministers, to substitute in the
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Council of Ministers a majority decision for the rule that a decision be taken unanimously.
Such changes will, when the time comes, require no national ratification or approval such as to
allow for a review of the constitutional nature thereof on the basis or Article 54 or 61,
paragraph 2, of the Constitution.
(Decision no 2007-560 DC, December 20th 2007, paras 14 to 16, 23 and 24, p. 459)

No need for a revision of the Constitution

Charter of Fundamental Rights

Except for the change in numbering, the provisions of the Charter of Fundamental Rights of
the European Union of December 7th 2000 as adopted on December 12th 2007 in Strasbourg,
recognised as having the same legal standing as the Treaties, are identical to those examined
by the Constitutional Council in its decision of November 19th 2004. On the same grounds as
those set forth in said decision, the Charter does not require any revision of the Constitution,
either as regards the contents of the Articles thereof or the effects of said Charter on the
exercising of national sovereignty
(Decision no 2007-560 DC, December 20th 2007, paras 11 and 12, p. 459)

Extent of review

Respect for the principal of national sovereignty and its constituent elements

Respect for the principal

Guarantees of rights and liberties of citizens

Under Indent 2 of Article 6 of the Treaty on European Union, “The Union shall respect
fundamental rights, as guaranteed by the European Convention for the Protection of Human
Rights and Fundamental Freedoms...” However indent 8 of Article 218 on the Functioning of
the European Union, deriving from 173) of Article 2 of the Treaty of Lisbon, provides that the
decision pertaining to the adhesion of the Union to said Convention shall come into effect
after approval by Member States in accordance with their respective constitutional require-
ments. The latter provision thus requires, where France is concerned, the statutory authori-
sation provided for by Article 53 of the Constitution
(Decision no 2007-560 DC, December 20th 2007, para 13, p. 459)

SCOPE OF TREATIES INCORPORATED INTO DOMESTIC LAW

Indisputable nature of Treaties incorporated into Domestic law

General principle

Those provisions of a Treaty which merely reiterate undertakings already entered into by
France are excluded from any review as to their conformity with the Constitution
(Decision no 2007-560 DC, December 20th 2007, para 10, p. 459)
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Authority of Treaties as regards statute law and administrative acts

Treaties and judge reviewing the election

The parties making the referral argue that the current distribution of seats of the Members of
the National Assembly between constituencies does not respect the principle of equality of
voters before suffrage guaranteed by Article 25 of the International Covenant on Civil and
Political Rights. They petition the Court to hold the election of the Member for the constitu-
ency in which their names are on the electoral register null and void.

Contrary to the claims of the parties making the referral, Article 33 of the Ordinance of
November 7th 1958 which guarantees all persons the right to bring proceedings before any
national court having jurisdiction in the event of the infringement of rigts guaranteed by said
Covenant is compatible with the provisions of Article 2 of said Covenant.

Although, pursuant to the provisions of Article 6 of the Declaration of the Rights of Man and
the Citizen of 1789, Article 3 and 24 of the Constitution and Article 25 of the International
Covenant on Civil and Political Rights, it is incumbent upon Parliament to modify the list of
electoral conscriptions referred to in Article L.125 of the Electoral Code in order to take into
account changes in population which may have occurred since the last boundary changes, its
failure to do has in the case in hand, no effect on the fairness and regularity of electoral
operations in each of the constituencies involved.
(Decision no 2007-3451/3452/3535/3536, July 12th 2007, A.N., Bouches-du-Rhône et al, paras 2 to 5, p. 193)

PRIVATE INTERNATIONAL LAW

Article 1 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims : “Men are
born and remain free and equal in rights”.

The provisions of section 13 of the Act relating to the control of immigration, integration and
asylum, dealing with the conditions in which an foreign visa applicant may prove filiation when
he is not able to do so by presenting a civil status document shall only applicable subject to the
provisions of international agreements which determine the law applicable to filiation. It can
be seen clearly from Parliamentary debate that Parliament did not intend to derogate from
conflict of law rules as defined by Article 311-14 of the Civil Code, which subject in principle
the filiation of the child to the personal law of the mother. The provisions referred are not
aimed at and cannot not result in, without infringing Article 1 of the Declaration of 1789,
introducing in the case of children applying for visas, specific rules of filiation which might
lead to not recognising a legally established bond of filiation within the meaning of the law
applicable to such children. Thus the proof of such filiation by means of the “de facto
enjoyment of a status as defined in Article 311-1 of the Civil Code” could only be accepted if,
under the applicable law, a comparable means of proof were admissible. Furthermore, these
provisions cannot deprive a foreigner of the possibility of proving a bond of filiation by other
admissible means of proof under the applicable law.
(Decision no 2007-557 DC, November 15th 2007, paras 7 and 9, p. 360)
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GLOSSARY

Avocats généraux : Public Prosecutors attached to Courts of Appeal and the Cour de Cassation,
deputies of Chief Public Prosecutors.

Conseil d’État (Council of State) : The highest Administrative Court, vested with both judicial
and administrative powers

Conseil Supérieur de l’Audiovisuel (Broadcasting Authority) : An independent administrative
authority in charge of regulating public and private audiovisual broadcasting.

Cour de cassation : The highest Court of Law in civil and criminal matters.
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