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NOTE TO THE READER

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the
French Constitutional Council. The abstracts of the decisions are listed under 15 headings.
Reference is not necessarily made to each of the headings each year.

Decisions are identified in different ways depending on the nature of the review :

1 – Decisions reviewing presidential elections or referendums bear the date on which they were
delivered without any other specific indication.

2 – Decisions on cases arising from parliamentary elections are referred to by chamber – AN
(Assemblée Nationale) or Senate – department and constituency, e.g. AN, Bouches-du-Rhône,
Constituency 2.

3 – Constitutional review cases are referenced in the following manner : 90-273 DC, 4 May
1990, where the numbers represent the year of registration (90) and the order of registration
on the court docket (273), and the abbreviation designates the type of referral :

DC – Constitutional review ;

LP – Law of the country : Following the constitutional revision of 20 June 1998 reintroducing
a Title XIII in the Constitution on transitional provisions relating to New Caledonia, Parlia-
ment enacted an Institutional Act on 19 March 1999 ; section 104 provides that a “loi du pays”
(law of the country) may be referred to the Constitutional Council prior to promulgation.
Decisions relating to them are classified under “LP” (loi du pays) ;

FNR or L – Decision relating to the separation of powers, i.e. to the executive or to the
legislature ;

I or D – Decision relating to the situation of a member of Parliament (incompatibility,
ineligibility or disqualification).

Other abbreviations occasionally used are :

Ass. CE – Judgment given by the full senate of the Council of State (Conseil d’État).

Cass – Judgment given by the Court of Cassation

ECJ – Judgment given by the Court of Justice of the European Communities.

A number of expressions in the abstracts have been left in French and italicised, usually
because no suitable English equivalent exits. These are elucidated in the Glossary.
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PARLIAMENTARY ASSEMBLIES

STATUS OF MEMBERS

Conditions of eligibility

Ascertainment of automatic disqualification from holding office

The Constitutional Council is not required to rule upon the request made by the Keeper of the
Seals, Minister of Justice, for it to formally ascertain the automatic disqualification of a
Member of the National Assembly from holding said office, once the competent court of law
has lifted the ban provided for by Article L7 of the Electoral Code on the inclusion of the
Member involved on the electoral role resulting from the criminal conviction handed down
against him, a ban which would have led to his being ineligible for a period of 10 years pursuant
to Article L.O of the Electoral Code
(Decision no 2006-17 D, March 16th 2006, cons.2, p. 48)

The Constitutional Council is not required to rule upon the request made by the Keeper of the
Seals, Minister of Justice, for it to formerly ascertain the automatic disqualification of a
Member of the National Assembly from holding office once the Member involved has resigned
in the meantime.
(Decision no 2006-18 D, June 29th 2006, cons.2, p. 71)

Incompatibilities

Procedure

General procedural rules

If a Member of Parliament resigns from the position on which the Bureau of the Assembly
involved has asked the Council to rule as regards its compatibility with his electoral office, and
such resignation becomes effective before the Council makes its ruling, there are no grounds
for proceeding with the referral for review.
(Decision no 2006-22 I, October 26th 2006, cons. 3, p. 109)

Holding elected office concurrently with private activities

Companies receiving benefits from a public entity (LO 146 1°)

Companies referred to in article 1° of Article L.O 146 of the Electoral Code may not be
profit-making entities as is shown a contrario by the terms of 4° of the same Article, which,
regarding another case of incompatibility, expressly mentions those sole “companies or
enterprises operating with a view to profit”. The considerations which justify the incompatibil-
ity set out in 3° of Article L.O 146 do not imply that the activities referred to are necessarily
carried on in a profit-making company.
(Decision no 2006-22 I, October 26th 2006, cons. 5, p. 109)

The holding of managerial positions in a company comes under the scope of 1° of Article L.O
146 of the Electoral Code once the company involved receives subsidies from the State and
territorial units for the events which it organizes without said subsidies resulting from any
automatic application of statute law or a general regulation.
(Decision no 2006-22 I, October 26th 2006, cons. 6 and 7, p. 109)
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Companies working on behalf of or under the control of a public entity (L0 146 3°)

Companies referred to in 3° of Article L.O 146 of the Electoral Code may not be profit-making
entities as is shown a contrario by the terms of 4° of the same Article, which, regarding another
case of incompatibility, expressly mentions those sole “companies or enterprises operating
with a view to profit”. The considerations which justify the incompatibility set out in 3° of
Article L.O 146 do not imply that the activities referred to are necessarily carried on in a
profit-making company.
(Decision no 2006-20/21 I, July 20th 2006, cons. 3, p. 85)

The holding of managerial positions in a company referred to in 3° of Article L.O 146 of the
Electoral Code comes under the scope of the aforesaid Article once the main business of said
company consists in carrying out work or supplying goods or services for the account of or
under the control of the State, a territorial unit, a national company or a foreign State.

In the case in hand, it is shown by the Memorandum and Articles of this entity, by its
intervention in a competitive framework via the supply of intellectual services for which it bills
its clients, and its being subject to Vat and Corporation tax, that the Association involved must
be deemed to be a company whose main business is supplying services on behalf of territorial
units.
(Decision no 2006-20/21 I, July 20th 2006, cons.4 to 6, p. 85)

The fact that Members of Parliament are not paid for the work they do will not suffice to defeat
the application of 3° of L.O 146 of the Electoral Code once the incompatibility defined by the
latter is not connected with the payment for the holding of the office referred to. The office
held by said Members of Parliament, in their capacity as Co-Chairman, thus comes under the
scope of such incompatibility.
(Decision no 2006-20/21 I, July 20th 2006, cons.7, p. 85)

Companies referred to in 3° of Article L.O 146 of the Electoral Code may not be profit-making
entities as is shown a contrario by the terms of 4° of the same Article, which, regarding another
case of incompatibility, expressly mentions those sole “companies or enterprises operating
with a view to profit”. The considerations which justify the incompatibility set out in 3° of
Article L.O 146 do not imply that the activities referred to are necessarily carried on in a
profit-making company.
(Decision no 2006-22 I, October 26th 2006, cons.5, p. 109)

The holding of managerial positions in a company referred to in 3° of Article L.O 146 of the
Electoral Code comes under the scope of the aforesaid Article once the main business of said
company consists in carrying out work or supplying goods or services for the account of or
under the control of the State, a territorial unit, a national company or a foreign State.

In the case in hand, the company involved is an association of territorial units whose activity
consists in coordinating professional networks in the field of development, environment and
local planning and in organising technical meetings or events on these topics. It intervenes in
a competitive framework and supplies services which are billed either by the unit or on a
subscription basis. More than half is budget is composed of the monies it receives from
territorial units or their public establishments. It is subject to payment of Vat and corporation
tax. It must therefore be considered, at the time this decision is handed down, as being a
company whose main business is supplying services on behalf of territorial units.
(Decision no 2006-22 I, October 26th 2006, cons.7 to 9, p. 109)

Specific case of Directors (LO 147)

The Members of Parliament involved were appointed or renewed as Members of the Boards of
Directors of the Association concerned at a date subsequent to their re-election as Deputy or
Senator. In such circumstances, they are to be deemed to have agreed to assume a position
during their term of elected office within the meaning of Article L.O 147 of the Electoral Code.
Their office as Members of the Boards of Directors in an Association coming under the scope
of L.O Article 147 must therefore be deemed, pursuant to Article L.O 147, to be incompatible
with their holding office as an elected Member of Parliament.
(Decision no 2006-20/21 I, July 20th 2006, cons. 9 to 11, p. 85)
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ORGANISATION OF PARLIAMENTARY ASSEMBLIES

Groups

Political Statement

Article 1 of the Resolution inserts in Article 19 of the Rules of the National Assembly pertain-
ing to the constitution of groups a new indent worded as follows : “ The Chairman of the group
shall deliver to the Presidency a statement specifying whether his group belongs to the majority
or the opposition. In the event of any disagreement by the chairman of a group, the Bureau
shall decide this issue ; when deliberating on this issue the Bureau shall be completed by group
Chairmen.” III of Article 2 and Articles 6 and 7, which amend Articles 86, 140-1 and 145 of the
Rules enable groups which have stated that they belong to the opposition to automatically
obtain for their members the presentation of reports on the coming into force of laws and the
office of chairman or rapporteur of Committees of inquiry or fact-finding committees.
Article 8 provides that these provisions shall come into effect “ at the beginning of the XIIIth
legislature”.

By requiring groups to declare whether they belong to the majority or the opposition and by
vesting the Bureau of the National Assembly, in the event of any disagreement, with power to
decide such an issue, the means chosen by the resolution run counter to indent 1 of Article 4
of the Constitution and, in view of the consequences which arise under Articles 2-III, 6 and 7,
result in introducing an unjustified difference of treatment between the various groups.

Article 1, III of Article 2 and Articles 6 to 8 of the resolution amending the rules of the
National Assembly are therefore unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 12 to 14, p. 67)

Special Committees and Standing Committees

Role of Standing Committees

Imparting information

The amendments to the rules of the National Assembly redefine the list and contents of the
information and documents to be appended to reports on Government Bills or Private
Member’s Bills and authorise the Chairmen’s Conference to examine certain tasks set out in
the second part of the Finance Bill “as a main issue without any vote being taken, during a joint
meeting of the Finance, General Economy and Planning Committee and any other Commit-
tees whose opinion has been sought”

These provisions are intended to enhance the information given to Deputies as to the
consequences of texts submitted to them and improve the conditions in which they examine
the second part of a Finance Bill at the Committee stage. They are not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 2 to 4, p. 67)

Rules for the operation of Committees

Sending to Committees of Government Bills and Private Member’s Bills

The amendments to the rules of the National Assembly authorise the Chairmen’s Conference
to examine certain tasks set out in the second part of the Finance Bill “as a main issue without
any vote being taken, during a joint meeting of the Finance, General Economy and Planning
Committee and any other Committees whose opinion has been sought”
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These provisions are intended to improve the conditions in which Deputies examine the
second part of a Finance Bill at the Committee stage. They are not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 2 to 4, p. 67)

Other Committees

Extended Committees

The amendments to the rules of the National Assembly authorise the Chairmen’s Conference
to examine certain tasks set out in the second part of the Finance Bill “as a main issue without
any vote being taken, during a joint meeting of the Finance, General Economy and Planning
Committee and any other Committees whose opinion has been sought”

These provisions are intended to improve the conditions in which Deputies examine the
second part of a Finance Bill at the Committee stage. They are not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 3 and 4, p. 67)

LEGISLATIVE PROCEEDINGS

Consultation procedures

Consultation of the Council of State with regard to Government Bills

Indent 2 of Article 39 of the Constitution only requires consultation of the Council of State
and deliberation in the Council of Ministers in the case of Government Bills before they are
presented to the first House called upon to examine them. This does not apply to amend-
ments.
(Decision no 2006-535 DC, March 30th 2006, cons.8, p. 50)

Initiation of legislation – review of admissibility

Review of admissibility in financial matters

Body responsible for making rulings.

The question of the financial admissibility of amendments of parliamentary origin must have
been raised before the first House before which they were tabled in order for the Constitu-
tional Council to examine their conformity with Article 40 of the Constitution.

This condition is however subject, in each House, to the implementation of an effective and
systematic system of checking admissibility when such amendments are tabled. Such a system
has not been introduced in the Senate.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

Procedural Motions

Request for a preliminary ruling

The request for a preliminary ruling is intended, in accordance with the provisions of
Article 91 of the rules of the National Assembly “to decide that there is no need for debate”. It
does not stem from any requirement of a constitutional nature.
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Article 3 of the resolution amending the rules of the National Assembly which reduces, for first
readings, from one hour and thirty minutes to thirty minutes the time allotted for interven-
tions supporting such a motion is not therefore contrary to the Constitution.
(Decision no 2006-537 DC, June 22nd 2006, cons. 5 to 7, p. 67)

Challenge to admissibility

The amendment to Article 91 of the rules of the National Assembly reduces from one hour
and thirty minutes to thirty minutes at the first reading stage the time allotted for an
intervention in support of a challenge to admissibility intended to “establish that the proposed
Bill is contrary to one or more constitutional provisions”.

This amendment concerns solely the length of the intervention. It preserves the possibility for
Deputies to argue that provisions of a Bill are unconstitutional.

In these conditions, Article 3 of the resolution is not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 5 to 7, p. 67)

Motion to refer a Bill back to the committee stage

The motion to refer a Bill back to the Committee asked to rule on the entire text under debate
does not correspond to any constitutional requirement. Article 3 of the resolution amending
the rules of the National Assembly and reducing the time allotted for an intervention in favour
of such a motion from one hour and thirty minutes to thirty minutes is not therefore
unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 5 to 7, p. 67)

Motion for a referendum

The resolution amends Article 122 of the rules of the National Assembly to limit to thirty
minutes the time allotted for an intervention in support of a motion to submit a Bill to a
referendum.

This amendment concerns solely the length of the intervention. It in no way calls into question
the right of members of the National Assembly to recommend that certain Bills be submitted
to a referendum as provided for by Article 11 of the Constitution.

In these conditions Article 3 of the resolution is not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 5 to 7, p. 67)

Right of amendment

Members right of amendment

A Parliamentary Assembly when called upon to debate a Government Bill or a Private
Member’s Bill is always free not to pass a clause when the latter is put to the vote, including
when this clause has already been the object of an amendment. However the withdrawal by the
Government of a clause which had already been amended in order to replace it by a different
provision via a fresh amendment containing a further clause is likely to adversely affect the
effective exercising of the right of amendment guaranteed to all Members of Parliament by
indent 1 of Article 44 of the Constitution.
(Decision no 2006-540 DC, July 27th 2006, cons.3, p. 88)

Rules as to admissibility and debate

Provisions in the rules of Parliamentary Assemblies concerning amendments

The combined use of the various provisions provided for by Senate regulations to organise the
exercise of the right of amendment cannot render legislative proceedings unconstitutional.
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Although it is argued that certain amendments or sub-amendments were set aside without any
proper justification, such an happening, even if it were to be shown to have taken place, was
not of a substantial nature vitiating the legislative proceedings in view of the contents of the
amendments or sub-amendments involved and the general conditions in which debate took
place.
(Decision no 2006-535 DC, March 30th 2006, cons.10, p. 50)

The resolution amending the rules of the National Assembly provides that “Amendments to
texts serving as the basis for debate may, unless otherwise decided by the Chairmen’s
Conference, be tabled by Deputies not later than 5 p.m on the eve of the day when such texts
are to be debated”.

Firstly, this time frame applicable to amendments tabled by Deputies does not preclude the
subsequent tabling of sub-amendments.

Secondly, fixing such time frames is necessary to ensure the clarity and sincerity of Parliamen-
tary debate, failing which neither the rule laid down by Article 6 of the Declaration of the
Rights of Man and the Citizen of 1789, whereby “The law is the expression of the general will”,
nor that arising from indent 1 of Article 3 of the Constitution whereby “ National Sovereignty
shall belong to the people who shall exercise it through their representatives” would be
guaranteed.

In these conditions, Article 4 of the resolution is not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 8 to 11, p. 67)

The question of the financial admissibility of amendments of parliamentary origin must have
been raised before the first House before which they were tabled in order for the Constitu-
tional Council to examine their conformity with Article 40 of the Constitution.

This condition is however subject, in each House, to the implementation of an effective and
systematic system of checking admissibility when such amendments are tabled. Such a system
has not been introduced in the Senate.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

Clause withdrawn then re-introduced

A Parliamentary Assembly when called upon to debate a Government Bill or Private Member’s
Bill is always free not to pass a clause when the latter is put to the vote, including when this
clause has already been the object of an amendment. However the withdrawal by the Govern-
ment of a clause which had already been amended in order to replace it by a different provision
via a fresh amendment containing a further clause is likely to adversely affect the effective
exercising of the right of amendment guaranteed to all Members of Parliament by indent 1 of
Article 44 of the Constitution.

The withdrawal by the Government of Clause 1 of the Bill pertaining to copyright and related
rights, of which the National Assembly was informed during the sitting on March 6th 2006, was
irregular. However insofar as this clause was subsequently re-introduced in the wording as
amended prior to its withdrawal and was re-introduced before the Deputies passed any other
provision of the Bill under debate, the previous irregularity had no effect on the sequence of
voting. The manner of proceeding did therefore not vitiate legislative proceedings.
(Decision no 2006-540 DC, July 27th 2006, cons. 3 to 5, p. 88)

Government’s right of amendment

Although Article 38 of the Constitution provides that the Government alone may ask Parlia-
ment for the authorisation to take measures by ordinance which are normally a matter for
statute law, it may do this by tabling either a Bill or an amendment to a Bill under debate.
(Decision no 2006-534 DC, March 16th 2006, cons. 4 and 5, p. 44)

Neither Article 38 of the Constitution nor any other provision thereof provides that an
amendment authorising the Government to take measures by ordinance which are normally a
matter for statute law may not be tabled immediately before the Second House to which it is
submitted, even when this is done immediately before the meeting of the Joint Committee.
(Decision no 2006-534 DC, March 16th 2006, cons. 8, p. 44)

— 236 —



Indent 2 of Article 39 of the Constitution only requires the consultation of the Council of State
and discussion in the Council of Ministers for Government Bills before their tabling before the
Bureau of the first Assembly called upon to examine them. This requirement does not concern
amendments.
(Decision no 2006-535 DC, March 30th 2006, cons. 8, p. 50)

The resolution amending the rules of the National Assembly provides that “Amendments
made by Deputies to texts serving as the basis for debate may, unless otherwise decided by the
Chairmen’s Conference, be tabled not later than 5 p.m on the eve of the day when such texts
are to be debated”

This time frame, which concerns amendments tabled by Deputies, does not preclude the
subsequent tabling of sub-amendments.
(Decision no 2006-537 DC, June 22nd 2006, cons. 8 and 9, p. 67)

The specific procedural obligations laid down by Articles 39 and 47-1 of the Constitution
require that amendments tabled by the Government which introduce new measures in a Social
Security Financing Act must first be submitted to the National Assembly.
(Decision no 2006-544 DC, December 14th 2006, cons. 5 and 6, p. 129)

Members’right of amendment

The resolution amending the rules of the National Assembly provides that “Amendments
made by Deputies to texts serving as the basis for debate may, unless otherwise decided by the
Chairmen’s Conference, be tabled not later than 5 p.m on the eve of the day when such texts
are to be debated”.

Firstly, this time frame applicable to amendments tabled by Deputies does not preclude the
subsequent tabling of sub-amendments.

Secondly, fixing such time frames is necessary to ensure the clarity and sincerity of Parliamen-
tary debate, failing which neither the rule laid down by Article 6 of the Declaration of the
Rights of Man and the Citizen of 1789, whereby “The law is the expression of the general will”,
nor that arising from indent 1 of Article 3 of the Constitution whereby “ National Sovereignty
shall belong to the people who shall exercise it through their representatives” would be
guaranteed.

In these conditions, Article 4 of the resolution is not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 8 to 11, p. 67)

A Parliamentary Assembly when called upon to debate a Government Bill or Private Member’s
Bill is always free not to pass a clause when the latter is put to the vote, including when this
clause has already been the object of an amendment. However the withdrawal by the Govern-
ment of a clause which had already been amended in order to replace it by a different provision
via a fresh amendment containing a further clause is likely to adversely affect the effective
exercising of the right of amendment guaranteed to all Members of Parliament by indent 1 of
Article 44 of the Constitution.

The withdrawal by the Government of Clause 1 of the Bill pertaining to copyright and related
rights, of which the National Assembly was informed during the sitting on March 6th 2006, was
irregular. However insofar as this clause was subsequently re-introduced in the wording as
amended prior to its withdrawal and was re-introduced before the Deputies passed any other
provision of the Bill under debate, the previous irregularity had no effect on the sequence of
voting. The manner of proceeding did therefore not vitiate legislative proceedings.
(Decision no 2006-540 DC, July 27th 2006, cons. 3 to 5, p. 88)

The specific procedural obligations laid down by Articles 39 and 47-1 of the Constitution
require that amendments tabled by the Government which introduce new measures in a Social
Security Financing Act must first be submitted to the National Assembly.
(Decision no 2006-544 DC, December 14th 2006, cons. 5 and 6, p. 129)
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The question of the financial admissibility of amendments of parliamentary origin must have
been raised before the first House before which they were tabled in order for the Constitu-
tional Council to examine their conformity with Article 40 of the Constitution.

This condition is however subject, in each House, to the implementation of an effective and
systematic system of checking admissibility when such amendments are tabled.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

Time allotted for tabling amendments

The resolution amending the rules of the National Assembly provides that “Amendments
made by Deputies to texts serving as the basis for debate may, unless otherwise decided by the
Chairmen’s Conference, be tabled not later than 5 p.m on the eve of the day when such texts
are to be debated”

Firstly, this time frame applicable to amendments tabled by Deputies does not preclude the
subsequent tabling of sub-amendments.

Secondly, fixing such time frames is necessary to ensure the clarity and sincerity of Parliamen-
tary debate, failing which neither the rule laid down by Article 6 of the Declaration of the
Rights of Man and the Citizen of 1789, whereby “The law is the expression of the general will”,
nor that arising from indent 1 of Article 3 of the Constitution whereby “ National Sovereignty
shall belong to the people who shall exercise it through their representatives” would be
guaranteed.

In these conditions, Article 4 of the resolution is not unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 8 to 11, p. 67)

Additional clauses

A Parliamentary Assembly when called upon to debate a Government Bill or Private Member’s
Bill is always free not to pass a clause when the latter is put to the vote, including when this
clause has already been the object of an amendment. However the withdrawal by the Govern-
ment of a clause which had already been amended in order to replace it by a different provision
via a fresh amendment containing a further clause is likely to adversely affect the effective
exercising of the right of amendment guaranteed to all Members of Parliament by indent 1 of
Article 44 of the Constitution.

The withdrawal by the Government of Clause 1 of the Bill pertaining to copyright and related
rights, of which the National Assembly was informed during the sitting on March 6th 2006, was
irregular. However insofar as this clause was subsequently re-introduced in the wording as
amended prior to its withdrawal and was re-introduced before the Deputies passed any other
provision of the Bill under debate, the previous irregularity had no effect on the sequence of
voting. The manner of proceeding did therefore not vitiate legislative proceedings.
(Decision no 2006-540 DC, July 27th 2006, cons. 3 to 5, p. 88)

Admissibility of amendments to Social Security Financing Bills

The specific procedural obligations laid down by Articles 39 and 47-1 of the Constitution
require that amendments tabled by the Government which introduce new measures in a Social
Security Financing Act must first be submitted to the National Assembly.
(Decision no 2006-544 DC, December 14th 2006, cons. 5 and 6, p. 129)

Amendments coming under the scope of the text under debate or not

Principles

The combined effect of Article 6 of the Declaration of the Rights of Man and the Citizen and
Articles 34, 39, 40, 41, 44, 45, 47 and 47-1 of the Constitution is that the right of Members of
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Parliament and the Government to amend Bills must be able to be exercised fully during the
first reading of Bills and Private Member’s Bills by both Houses. This right may only be limited
at this stage in the proceedings and with due respect for the requirements of clarity and
sincerity of Parliamentary debate, by the rules governing admissibility and the requirement
that an amendment be not devoid of any connection with the text tabled before the first House
called upon to debate it.
(Decision no 2005-532 DC, January 19th 2006, cons. 24 and 25, p. 31 ; decision no 2006-533 DC, March 16th 2006,
cons.4 and 5, p. 39 ; decision no 2006-534 DC, March 16th 2006, cons. 6 and 7, p. 44)
No provision may be introduced by way of amendment when it is unconnected with the
purpose of the text tabled before the first House called upon to debate it.
(Decision no 2006-534 DC, March 16th 2006, cons. 13, p. 44 ; decision no 2006-535 DC, March 30th 2006, cons. 31,
p. 50)
The combined effect of Article 6 of the Declaration of the Rights of Man and the Citizen and
Articles 34, 39, 40, 41, 44, 45, 47 and 47-1 of the Constitution is that the right of Members of
Parliament and the Government to amend Bills must be able to be exercised fully during the
first reading of Bills and Private Member’s Bills by both Houses. This right may only be limited
at this stage in the proceedings and with due respect for the requirements of clarity and
sincerity of Parliamentary debate, by the rules governing admissibility and the requirement
that an amendment be not devoid of any connection with the text tabled before the first House
called upon to debate it.
(Decision no 2006-535 DC, March 30th 2006, cons. 5 and 6, p. 50)

Applications

Connection with the Bill under debate – Existence

The amendment containing the disputed provision, which authorised the Government to
introduce by ordinance a contract of professional retraining, was not devoid of any connection
with the initial purpose of the Bill on getting people back to work and the rights and duties of
persons receiving welfare benefits.
(Decision no 2006-534 DC, March 16th 2006, cons. 9, p. 44)
The amendment at the origin of Section 8 of the Act on equality of opportunity, which
authorises employers to conclude in companies having more than 20 employees a contract of
employment known as a “first job contract” when hiring a young person aged under twenty-six,
was not devoid of any connection with a Bill which, when tabled before the National Assembly,
the first House to which it was submitted, already included provisions intended to make it
easier for young people to secure employment.
(Decision no 2006-535 DC, March 30th 2006, cons. 7, p. 50)

Connection with the Bill under debate – absence

The provisions involved, originating from an amendment passed on the first reading, pertain-
ing to Trade Union representation of civil servants belonging to the National Police Force on
competent Joint Administrative Committees, are devoid of any connection with a Bill which,
when tabled before the first House called upon to debate it, consisted solely of measures
relating to the fight against terrorism, security and border controls. Section 19 of the Act
pertaining to the fight against terrorism containing various provisions relating to security and
border controls was thus passed in proceedings which run counter to the Constitution.
(Decision no 2005-532 DC, January 19th 2006, cons. 28 to 30, p. 31)
The amendment at the origin of Section 30 of the Act concerning equal wages for women and
men, which authorises the National Cinematographic Centre to hire non-tenured staff under
contracts of unlimited duration, was devoid of any connection with a Bill which, when it was
tabled before the National Assembly, the first House to which it was submitted, consisted solely
of measures pertaining to professional equality between women and men. Section 30 was thus
passed in proceedings when run counter to the Constitution.
(Decision no 2006-533 DC, March 16th 2006, cons. 8, p. 39)
The amendment at the origin of section 31 of the Act on getting people back to work and the
rights and duties of persons receiving welfare benefits, which fixes the overtime system in
companies with a maximum of 20 employees, was devoid of any connection with a Bill which,
when tabled before the National Assembly, the first House to which it was submitted, consisted
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solely of measures pertaining to the return to work of persons receiving welfare benefits.
Section 31 was thus passed in proceedings which run counter to the Constitution.
(Decision no 2006-534 DC, March 16th 2006, cons.14, p. 44)
Section 21 of the statute referred for review, which is designed to exclude from calculations of
the number of employees working for a company persons working for a sub-contractor,
originates from an amendment which was devoid of any connection with a Bill entitled “For
equality of opportunity” which, when tabled before the National Assembly, the first House to
which it was submitted, consisted solely of measures relating to apprenticeships, the employ-
ment of young people, urban tax-free zones, the fight against incivilities and a voluntary civil
service. Section 21 was thus passed in proceedings which run counter to the Constitution.
(Decision no 2006-535 DC, March 30th 2006, cons.32, p. 50)
Section 22 of the statute referred for review, which makes the new definition of hours worked
used to calculate reductions in social security contributions provided for by Act no 2003-47 of
January 17th 2003 applicable from January 1st 2003 rather than January 1st 2006, originates
from an amendment devoid of any connection with a Bill entitled “For equality of opportu-
nity” which when tabled before the National Assembly, the first House to which it was
submitted, consisted solely of measures relating to apprenticeships, the employment of young
people, urban tax-free zones, the fight against incivilities and a voluntary civil service.
Section 22 was thus passed in proceedings which run counter to the Constitution.
(Decision no 2006-535 DC, March 30th 2006, cons. 33, p. 50)

Extent and scope

The right of amendment must be able to be fully exercised during the first reading of Bills and
Private Member’s Bills by each of the two Parliamentary Assemblies. This right may only be
limited at this stage in the proceedings and with due respect for the requirements of clarity and
sincerity of Parliamentary debate, by the rules governing admissibility and the requirement
that an amendment be not devoid of any connection with the text tabled before the first House
called upon to debate it.

The argument whereby the provisions of Section 8 of the Act on equality of opportunity,
originating from an amendment passed during the sole reading preceding the meeting of the
Joint Committee should have been included in the original Bill in view of their scope, cannot
thus be usefully raised.
(Decision no 2006-535 DC, March 30th 2006, cons. 6 and 7, p. 50)

Requirement of a direct connection for amendments introduced after the first reading

Principle

The wording of Article 45 of the Constitution, and in particular the terms used in indent 1
thereof, requires that the additions or amendments which may be made to a Bill or Private
Member’s Bill by Members of Parliament or the Government after the first reading must be
directly connected with the provision remaining to be debated. However amendments
designed to ensure compliance with the Constitution, coordination with texts under debate or
rectify any material error are not subject to such a requirement.
(Decision no 2005-532 DC, January 19th 2006, cons. 26, p. 31 ; decision no 2006-533 DC, March 16th 2006, cons. 6,
p. 39)

Applications

The amendment at the origin of Section 14 of the Act on equal wages for women and men,
intended to enable people with a contract of employment to undertake temporary employ-
ment in another company, was passed on the second reading. This addition was not, at that
stage of proceedings, directly connected with a provision remaining to be debated. Neither
was it designed to ensure compliance with the Constitution, coordination with texts under
debate or rectify any material error. It was thus passed in proceedings which run counter to the
Constitution.
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The same reasons explain why Sections 9, 18 and 31 of the same statute have been held
unconstitutional.
(Decision no 2006-533 DC, March 16th 2006, cons. 9 and 10, p. 39)

Voting on Government Bills and Private Member’s Bills

Voting on clauses

A Parliamentary Assembly when called upon to debate a Government Bill or Private Member’s
Bill is always free not to pass a clause when the latter is put to the vote, including when this
clause has already been the object of an amendment
(Decision no 2006-540 DC, July 27th 2006, cons. 3, p. 88)

Voting on ordinary Government Bills and Private Member’s Bills

Concurrent application of procedural rules

The fact that various procedural rules provided for by the Constitution have been applied
concurrently to hasten the examination of the statute referred is not in itself sufficient to
render the whole of the legislative proceedings leading to the passing of the statute unconsti-
tutional.
(Decision no 95-370 DC of December 30th 1995, cons. 13, Rec. p. 269 and decision no 2006-535 DC, March 30th 2006,
cons. 9, p. 50)

Voting on institutional Government Bills and Private Member’s Bills

General Procedural Rules

The Institutional Act referred for review by the Constitutional Council, which amends the Acts
of November 6th 1962 and January 31st 1976 pertaining to the election of the President of the
Republic was passed on the basis of indent 2 of Article 6 of the Constitution and in compliance
with the rules of procedure provided for by Article 46 thereof. It is therefore in conformity
with the Constitution.
(Decision no 2006-536 DC, April 5th 2006, cons. 1, p. 61)

Second and subsequent readings – Procedure of the Joint Committee

Text of the Joint Committee only relating to provisions still under debate

Additions or amendments made to the Bill pertaining to copyright and related rights by the
Joint Committee which met on June 22nd 2006 were directly connected with provisions still
under debate. The rule laid down by indent 2 of Article 45 of the Constitution whereby the
Joint Committee, composed of an equal number of members from each House, is “required to
propose a text on the provisions still under debate” was therefore not infringed.
(Decision no 2006-540 DC, July 27th 2006, cons. 6, p. 88)
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PARLIAMENTARY REVIEW

Scrutiny and Guidance of Government Action

Committees’means of obtaining information

Fact- finding committees

Article 1 of the Resolution inserts in Article 19 of the Rules of the National Assembly pertain-
ing to the constitution of groups a new indent worded as follows : “ The Chairman of the group
shall deliver to the Presidency a statement specifying whether his group belongs to the majority
or the opposition. In the event of any disagreement by the chairman of a group, the Bureau
shall decide this issue ; when deliberating on this issue the Bureau shall be completed by group
Chairmen.” III of Article 2 and Articles 6 and 7, which amend Articles 86, 140-1 and 145 of the
Rules enable groups which have stated that they belong to the opposition to automatically
obtain for their members the presentation of reports on the coming into force of laws and the
office of chairman or rapporteur of Committees of inquiry or fact-finding committees.
Article 8 provides that these provisions shall come into effect “ at the beginning of the XIIIth
legislature”.

By requiring groups to declare whether they belong to the majority or the opposition and by
vesting the Bureau of the National Assembly, in the event of any disagreement, with power to
decide such an issue, the means chosen by the resolution run counter to indent 1 of Article 4
of the Constitution and, in view of the consequences which arise under Articles 2-III, 6 and 7,
result in introducing an unjustified difference of treatment between the various groups.
(Decision no 2006-537 DC, June 22nd 2006, cons. 12 to 14, p. 67)

Committees of Inquiry

Composition – Bureau

Article 1 of the Resolution inserts in Article 19 of the Rules of the National Assembly pertain-
ing to the constitution of groups a new indent worded as follows : “The Chairman of the group
shall deliver to the Presidency a statement specifying whether his group belongs to the majority
or the opposition. In the event of any disagreement by the chairman of a group, the Bureau
shall decide this issue ; when deliberating on this issue the Bureau shall be completed by group
Chairmen.” III of Article 2 and Articles 6 and 7, which amend Articles 86, 140-1 and 145 of the
Rules enable groups which have stated that they belong to the opposition to automatically
obtain for their members the presentation of reports on the coming into force of laws and the
office of chairman or rapporteur of Committees of inquiry or fact-finding committees.
Article 8 provides that these provisions shall come into effect “ at the beginning of the XIIIth
legislature”.

By requiring groups to declare whether they belong to the majority or the opposition and by
vesting the Bureau of the National Assembly, in the event of any disagreement, with power to
decide such an issue, the means chosen by the resolution run counter to indent 1 of Article 4
of the Constitution and, in view of the consequences which arise under Articles 2-III, 6 and 7,
result in introducing an unjustified difference of treatment between the various groups.
(Decision no 2006-537 DC, June 22nd 2006, cons. 12 to 14, p. 67)
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JUDICIAL AUTHORITY AND THE COURTS

STATUS OF THE JUDICIARY

Constitutional guarantees

Independence of the Judicial Authority

Insofar as they carry out their duties on a part-time basis and for a predetermined length of
time in a specialized court, the Conseillers prud’hommes (who sit on Employment Tribunals)
are not governed by the rules applicable to the Judiciary as set out in Article 64 of the
Constitution. They do not have the same status as members of the Judiciary. The argument
raised against a modification of the manner in which they are paid, based on the failure to
comply with Article 64 of the Constitution, is thus inoperative.
(Decision no 2006-545 DC, December 28th 2006, cons. 21, p. 138)

Meaning of the term Judiciary

The Conseillers prud’hommes do not belong to the body of the Judiciary governed by the status
applicable to the members thereof under Article 64 of the Constitution.
(Decision no 2006-545 DC, December 28th 2006, cons. 21, p. 138)

COURTS

Independence of Courts

Administrative Courts

A provision which rectifies the effects of a court’s ruling, without adversely affecting the
holding thereof or failing to take the grounds thereof into account, is not contrary to the
principle of the separation of powers. Section 15 of the Financing Act for 2007 provides, in the
hotel, café and restaurant sector, that overtime and rest periods for hours worked between the
thirty-sixth and thirty-ninth hour will take the form of additional days off. This Section was not
considered as censuring the ruling of the Council of State dated October 18th 2006 which had
set aside a Decree fixing the hourly length of the working week as being the equivalent of the
statutory length while failing to take into account Article L 212-4 of the Employment Code.
(Decision no 2006-544 DC, December 14th 2006, cons. 20, p. 129)

Courts of law

It is incumbent upon the body vested with the power to make regulations, under the control of
the Administrative judge, to fix the terms of payment of Conseillers prud’hommes in the
interests of good administration of justice and the best use of public funds, which derive from
Articles 14 and 15 of the Declaration of 1789, without infringing the impartiality and indepen-
dence of courts of law as guaranteed by Article 16 of said Declaration.
(Decision no 2006-545 DC, December 28th 2006, cons. 24 p. 138)

Separation of Powers

The technical connection data which Section 8 of the Act concerning the fight against
terrorism empowers the Police and Gendarmerie to requisition may already be obtained
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under the provisions of the Criminal Code in the framework of police operations designed to
detect the commission of criminal offences, to collect evidence or apprehend offenders. The
data requisitions permitted by these new provisions are purely administrative police measures ;
they are not placed under the supervision of the Judicial authorities but under the sole
authority of the Executive. They cannot therefore have any other purpose than to ensure
public order and prevent the commission of offences. Thus, by stating that these provisions are
designed not only to prevent acts of terrorism but also to punish the same, Parliament has
infringed the principle of the separation of powers.
(Decision no 2005-532 DC, January 19th 2006, cons. 2, 3 and 5, p. 31)
The device allowing automatic collection of data relating to vehicles introduced by Section 8
of the statute may be used for operations of both administrative and criminal law enforcement.
It is placed under the supervision of the judicial authorities when the criminal law is involved.
Thus, by vesting this device with the task of simplifying the punishment of offenders, Section 8
does not infringe the principle of the separation of powers.
(Decision no 2005-532 DC, January 19th 2006, cons. 14 and 17, p. 31)
Parliament has not infringed the principle of the separation of powers when inserting a new
article 41-1 into the Code of Criminal Procedure which provides that the Mayor of a Commune
may propose to a person committing certain minor offences which have caused damage or loss
to the Commune an arrangement whereby no prosecution will be brought, since the Mayor
may only implement this measure if no prosecution is underway and the judicial authority,
which approves the agreement entered into between the Mayor and the offender, is not bound
by the Mayor’s proposal or by the acceptance thereof by the offender.
(Decision no 2006-535 DC, March 30th 2006, cons. 39 and 42, p. 50)
The principle of the separation of powers is not infringed by the provision of new Article 41-1
of the Code of Criminal Procedure which, when minor offences are committed on the
territory of a Commune without causing damage to said Commune, merely allows the Mayor
the possibility of proposing to the Public Prosecutor alternatives to prosecution, without in any
way affecting the freedom of choice of the Public Prosecutor to bring a prosecution, to adopt
such measures or to decide not to bring charges.
(Decision no 2006-535 DC, March 30th 2006, cons. 44, p. 50)

POWER TO ENACT LAWS AND MAKE REGULATIONS

GENERALITIES

Scope and limits of power to enact laws

Failure to exercise full powers

Case of failure to exercise full powers

Intellectual Property

Parliament has defined in a sufficiently precise manner the rules governing the reconciliation
of technological protection measures and exceptions to copyright and related rights and
hence has not failed to comply with Article 34 of the Constitution nor the constitutional
requirement that the law be intelligible.
(Decision no 2006-540 DC, July 27th 2006, cons. 50, p. 88)

Right of Foreign Nationals

Section 7 of the Act relating to the verification of the validity of marriages which in II
introduces a procedure for verifying foreign civil status documents presented in support of an
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application for the issuing of a document or permit is not vitiated by any failure to exercise full
powers available.
(Decision no 2006-542 DC, November 9th 2006, cons. 14, 16 and 17, p. 112)

Social Law

By listing restrictively the number of Articles of the Employment Code which shall not apply
during the first two years of the “first job contract” introduced by the Act on equality of
opportunity and by providing for specific rules governing breach of the contract of employ-
ment during this period, Parliament defined in a sufficiently precise manner the legal
framework applicable to the first two years of the “first job contract” and did not fail to exercise
its powers.
(Decision no 2006-535 DC, March 30th 2006, cons. 13, p. 50)

Clarity of statute law and conformity with the Constitution

Any possible incompatibility between Section 8 of the Act on equality of opportunity which
introduces the “first job contract” and France’s EC and international commitments is not, in
any case, likely to adversely affect the clarity or intelligibility of the law.
(Decision no 2006-535 DC, March 30th 2006, cons. 14, p. 50)
The notion of clarity of statute law is abandoned (implied solution). It is replaced by a
reference to the Constitution and in particular to Article 34 thereof which requires Parliament
to exercise fully the powers vested in it. The requirement that the law be intelligible is
reaffirmed.
(Decision no 2006-540 DC, July 27th 2006, cons.9, p. 88)

Intelligibility of statute law and conformity with the Constitution

Parliament has defined in a sufficiently precise manner the rules governing the reconciliation
of technological protection measures and exceptions to copyright and related rights and
hence has not failed to comply with Article 34 of the Constitution nor the constitutional
requirement that the law be intelligible.
(Decision no 2006-540 DC, July 27th 2006, cons. 50, p. 88)

Methods of exercising the power to make regulations

Compliance with constitutional requirements

Article 37 of the Constitution, whereby “Matters other than those which fall within the ambit
of statute law shall be matters for regulation”, does not exempt those in charge of making
regulations from compliance with constitutional requirements.
(Decision no 2006-545 DC, December 28th 2006, cons. 24, p. 138)

Favourable opinion of certain bodies

Under Article 21 of the Constitution and subject to Article 13 thereof, the Prime Minister
exercises the power to make regulations at national level. These provisions do not preclude
Parliament from entrusting another Authority or body of the State than the Prime Minister
with the task of laying down standards making it possible to put a statute into effect once such
a task merely concerns measures the extent of which is restricted both by their scope and
contents. They do not however allow Parliament to make the exercise by the Prime Minister of
his power to make regulations dependent upon the favourable opinion of such other body or
Authority. Censure of the word “ favourable” in the provision of the Social Security Financing
Act for 2007 which provided that a Decree from the Council of State would be issued after “ a
favourable opinion” from the National Commission on Data Processing and Freedoms.
(Decision no 2006-544 DC, December 14th 2006, cons. 35 to 38, p. 129)
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Independent Administrative Authorities

Principles

Under Article 21 of the Constitution and subject to Article 13 thereof, the Prime Minister
exercises the power to make regulations at national level. These provisions do not preclude
Parliament from entrusting another Authority or body of the State than the Prime Minister
with the task of laying down standards making it possible to put a statute into effect once such
a task merely concerns measures the extent of which is restricted both by their scope and
contents. They do not however allow Parliament to make the exercise by the Prime Minister of
his power to make regulations dependent upon the favourable opinion of such other body or
Authority
(Decision no 2006-544 DC, December 14th 2006, cons. 36 and 37, p. 129)

Applications

National Commission on Data Processing and Freedoms

The word “ favourable” in the provision of the Social Security Financing Act for 2007 which
provided that a Decree would be issued by the Council of State after a “favourable opinion”
from the National Commission on Data Processing and Freedoms is unconstitutional.
(Decision no 2006-544 DC, December 14th 2006, cons. 35 to 38, p. 129)

Governmental and Administrative Organisation

Distribution of the powers of the State between various Authorities

Principle of power to make regulations

Distribution of powers between the President of the Republic and the Prime Minister

The provision whereby a decree fixing the rules for application of a statute must be issued in
the Council of Ministers does not call into question any of the fundamental principles or rules
which the Constitution reserves for statute law. Hence the words “in the Council of Ministers”
found in Article L 442-18 of the Education Code are of a regulatory nature.
(Decision no 2006-204 L, June 15th 2006, cons. 1, p. 65)
A provision whereby a Decree fixing the rules for the coming into force of a statute must be
issued in the Council of Ministers does not call into question any fundamental principle nor
any rule which the Constitution reserves for statute law. Hence the words “in the Council of
Ministers” appearing in Article L.9 of the Electoral Code are of a regulatory nature as long as
they have not been made applicable by Article L. 388 of the same Code to certain elections in
New Caledonia, French Polynesia, and the islands of Wallis and Futuna.
(Decision no 2006-205 L, October 26th 2006, cons. 1, p. 106)

Authority of the Government to take by Ordinance measures
coming under statute law

Initiative

Although Article 38 of the Constitution provides that the Government alone may ask Parlia-
ment for authorisation to take by ordinance measures normally reserved for statute law, this
may be done either by tabling a Government Bill or by way of an amendment to a text under
debate.
(Decision no 2006-534 DC, March 16th 2006, cons. 4 and 5, p. 44)
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Presentation of and voting on an Enabling Bill

Obligations of the Government – Informing Parliament

Although Article 38 of the Constitution requires the Government to give Parliament, in
support of its request, a precise statement of the purpose of the measures which it proposes to
take by ordinance and their scope, it does not require the Government to inform Parliament
of the content of the ordinances to be issued under such enabling legislation.
(Decision no 2006-534 DC, March 16th 2006, cons.10, p. 44)

CONDITIONS GOVERNING THE IMPLEMENTATION
OF ARTICLE 37, INDENT 2, AND ARTICLE 41

OF THE CONSTITUTION.

Conditions governing the implementation of Article 37, indent 2

Texts likely to be referred for review by the Constitutional Council

Need for a downgrading by the Constitutional Council of a provision of a statute prior to 1958
insofar as the same was extended to overseas territories after 1958. (Cf decision no 93-175 L of
September 22nd 1993 ; Council of State, Assembly, February 9th 1990, Municipal elections in
Lifou)
(Decision no 2006-205 L, October 26th 2006, cons. 1, p. 106)
Only statutory provisions dating after the coming into effect of the Constitution of 1958 may be
referred to the Constitutional Council for downgrading. This is not the case with provisions
which originate from a non-ratified Government Decree of January 4th 1955, in a Decree
issued in the Council of Ministers on January 7th 1959 or in an Ordinance of March 23rd 2006
not yet ratified (implied solution).
(Decision no 2006-207 L, November 23rd 2006, cons. 1, p. 117)
Only statutory provisions dating after the coming into effect of the Constitution of 1958 may be
referred to the Constitutional Council for downgrading. This is not the case with the
provisions of Article L. 781-1 of the Code of Administrative Justice which originate from an
Ordinance of June 8th 2005 not yet ratified. (implied solution)
(Decision no 2006-208 L, November 30th 2006, cons. 1, p. 119)

Withdrawal of referral for review

There is no need to rule on a request for downgrading withdrawn by the Prime Minister.
(Decision no 2006-206 L, October 26th 2006, cons. 1, p. 108)

DISTRIBUTION OF POWERS IN SPECIFIC MATTERS

Civic rights, guarantees of civil liberties

Guarantees relating to courts

The term “commissaire du gouvernement” used in administrative courts does not call into
question any fundamental principle nor any rule which the Constitution reserves for statute
law. Hence it is of a regulatory nature.
(Decision no 2006-208 L, November 30th 2006, cons. 1, p. 119)
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Types of courts – Status of Judges

Neither the listing of those activities of the Employment Tribunal which authorise the granting
of leave of absence nor the means of indemnifying such activities nor the refunding of travel
expenses call into question the rules concerning the setting up of new courts of law or the
status of judges within the meaning of Article 34 of the Constitution.
(Decision no 2006-545 DC, December 28th 2006, cons. 22 and 23, p. 138)

Nationalisations – Transfer of ownership of companies
in the public sector to the private sector

Transfer of ownership of companies in the public sector to the private sector

Indent 9 of the Preamble to the Constitution of 1946 proclaims : “ All property and all
enterprises which have or acquire the characteristics of a national public service or a de facto
monopoly, shall become the property of Society”. Article 34 of the Constitution confers on
Parliament competence to fix “the rules governing...transfers of ownership of companies from
the public to the private sector”.

Although the necessity of certain national public services derives from principles or rules of
constitutional status, it is left to Parliament or the regulatory authority, as the case may be, to
determine which other activities enter into the scope of this definition, by deciding their
organisation at national level and entrusting them to a single company. The fact that an activity
may have been deemed to be a national public service without any constitutional requirement
to this effect does not constitute any impediment to the transfer to the private sector of the
company involved. Such a transfer does however imply that Parliament strips the company in
question of the characteristics which made of it a national public service.
(Decision no 2006-543 DC, November 30th 2006, cons. 14, p. 120)

Education

Power to make regulations

The contents of school syllabuses are not one of the “fundamental principles... of education”
which Article 34 of the Constitution reserves for statute law, nor any other principle or rule
which the Constitution places in this category. Indent 2 of section 4 of the Act of February 23rd

2005 which provides that “school syllabuses shall acknowledge in particular the positive role of
the French presence overseas” is thus of a regulatory nature.
(Decision no 2006-203 L, January 31st 2006, cons.2, p. 37)

Property – rights in rem – civil and commercial obligations.

Fundamental principles of the laws of property and obligations

Law of property

The provisions of Article 2428 of the Civil Code which, originating in an Act of April 6th 1998,
specify the contents of the form to be filed with the Registrar of Mortgages in order to register
mortgages and charges on land derive neither from “fundamental principles... of the law of
property, of rights in rem” which Article 34 of the Constitution reserves for statute law nor any
other principle or rule which the Constitution holds to be the preserve of statute law. They are
thus of a regulatory nature.
(Decision no 2006-207 L, November 23rd 2006, cons 1, p. 117)
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Employment Law – Trade Union Law

Collective bargaining

Although indent 8 of the Preamble of 1946 proclaims that “ All workers shall, through the
intermediary of their representatives, participate in the collective determination of their
working conditions and in the management of companies”, Article 34 of the Constitution
reserves for statute law the determination of the fundamental principles of Employment law.
It is thus left to Parliament to determine, in compliance with the principle set out in indent 8
of the Preamble, said conditions and the guarantees of their implementation.

On the basis of these provisions, Parliament is free, after having defined the rights and
obligations concerning working conditions and employment relations, to leave it to employers
and employees, or their representative organisations, to specify, in particular though collective
bargaining, the practical means of applying the standards which it lays down. Parliament may
in particular leave it to Trade Unions and management to determine, in the framework which
it has laid down, the interplay of the various collective bargaining agreements entered into at
inter-professional, branch or company level. However when Parliament allows a collective
agreement to derogate from a rule which it has itself laid down and which it intends to give a
public policy status, it must define in precise terms the purpose and conditions of such a
derogation.
(Decision no 2006-545 DC, December 28th 2006, cons. 4 and 5, p. 138)

Miscellaneous

Neither the listing of those activities of the Employment Tribunal which authorise the granting
of leave of absence nor the means of indemnifying such activities nor the refunding of travel
expenses call into question the rules concerning the setting up of new courts of law or the
status of judges within the meaning of Article 34 of the Constitution.
(Decision no 2006-545 DC, December 28th 2006, cons. 22 and 23, p. 138)

CONSTITUTIONAL COUNCIL AND REVIEW
OF CONSTITUTIONALITY

SCOPE OF THE POWER OF THE CONSTITUTIONAL COUNCIL
TO REVIEW CONSTITUTIONALITY

Scope of the jurisdiction of the Constitutional Council

Examination of uncontested provisions of a statute referred for review

The wording of Article 45 of the Constitution, and in particular the terms used in indent 1
thereof, requires that the additions or amendments which may be made to a Government Bill
or Private Member’s Bill by Members of Parliament or the Government after the first reading
must be directly connected with the provision remaining to be debated. However amendments
designed to ensure compliance with the Constitution, coordination with texts under debate or
rectify any material error are not subject to such a requirement.
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Sections 9, 18 and 31 of the Act on equal wages for women and men are thus unconstitutional.
(Decision no 2006-533 DC, March 16th 2006, cons. 6 and 10, p. 39)

The provisions of the Act on equal wages for women and men requiring compliance with a
predetermined proportion of women and men on the Boards of Directors and Surveillance of
companies in the public sector, on Works Committees, among workers’representatives, on lists
of candidates for the Conseil de prud’hommes and on joint civil service bodies are automati-
cally found to infringe the principle of equality before the law.
(Decision no 2006-533 DC, March 16th 2006, cons. 16, p. 39)

On condition that they do not result in making gender prevail over ability, the provisions of
Title IV of the Act on equal wages for women and men which are designed to favour equal
access for women and men to the various professional training and apprenticeship courses, by
inviting Regions to take this objective into account when establishing regional development
plans for professional training or drawing up contracts laying down the purposes of the
development of initial and continued professional training programmes, are, as a matter of
course, found not to infringe the constitutional requirements arising from Articles 1 and 6 of
the Declaration of the Rights of Man and the Citizen of 1789, indents 3 and 13 of the Preamble
to the Constitution of 1846 and Articles 1 and 3 of the Constitution of 1958.
(Decision no 2006-533 DC, March 16th 2006, cons. 18, p. 39)

No provision may be introduced by way of amendment when it is unconnected with the
purpose of the text tabled before the first House called upon to debate it. The amendment at
the origin of section 31 of the Act on getting people back to work and the rights and duties of
persons receiving welfare benefits, which fixes the overtime system in companies with a
maximum of 20 employees, was devoid of any connection with a Bill which, when tabled before
the National Assembly, the first House to which it was submitted, consisted solely of measures
pertaining to the return to work of persons receiving welfare benefits. Section 31 has been
found to have been passed in proceedings which are unconstitutional.
(Decision no 2006-534 DC, March 16th 2006, cons. 13 and 14, p. 44)

Section 22 of the statute referred for review, which makes the new definition of hours worked
used to calculate reductions in social security contributions provided for by Act no 2003-47 of
January 17th 2003 applicable from January 1st 2003 rather than from January 1st 2006,
originates from an amendment devoid of any connection with a Bill entitled “ For equality of
opportunity” which when tabled before the National Assembly, the first House to which it was
submitted, consisted solely of measures relating to apprenticeships, the employment of young
people, urban tax-free zones, the fight against incivilities and a voluntary civil service.
Section 22 has been found to have been passed in proceedings which are unconstitutional.
(Decision no 2006-535 DC, March 30th 2006, cons 31 and 33, p. 50)

Case of statutes promulgated

Case law arising from decision 85-187 DC

The conformity with the Constitution of the terms of a statute promulgated can only be
contested when statutory provisions which amend the contents thereof, complete it or affect its
scope of application are under examination.

In the case in hand, firstly the contested Supplementary Appropriations Decrees were ratified
by Section 20 of the Supplementary Finance Act for 2005, promulgated on December 30th

2005. Secondly, insofar as it merely retraces the amounts of the appropriations allowed by
Supplementary Appropriations Decrees, the Finance Review Act for 2005 neither amends nor
completes the Initial and Supplementary Finance Acts for 2005. Neither does it affect the
scope of their application. The conditions in which the conformity with the Constitution of
these two Finance Acts could be usefully contested are not found in the case in hand.
(Decision no 2006-538 DC, July 13th 2006, cons. 11 to 13, p. 73)
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REFERRAL TO THE CONSTITUTIONAL COUNCIL – CONDITIONS OF
ADMISSIBILITY – NO CASE TO ANSWER – INOPERATIVE ARGUMENT OR

ARGUMENT NOT SUPPORTED BY THE FACTS

Capacity of the parties making the referral

Local Law

Under indent 1 of Section 104 of the Institutional Act of March 19th 1999, a Local law which
has been debated a second time by the Congress pursuant to Section 103 may be referred to
the Constitutional Council by eighteen members of the New Caledonian Congress. A referral
signed by only fifteen of such members is thus not admissible.
(Decision no 2006-2 LP, April 5th 2006, cons. 1 and 2, p. 63)

Admissibility of certain arguments

Inadmissibility based on Article 40 of the Constitution

The question of the financial admissibility of amendments of parliamentary origin must have
been raised before the first House before which they were tabled in order for the Constitu-
tional Council to examine their conformity with Article 40 of the Constitution.

This condition is however subject, in each House, to the implementation of an effective and
systematic system of checking admissibility when such amendments are tabled.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

Inoperative argument or argument not supported by the facts

Inoperative argument

Indent 1 of Article 88-1 of the Constitution provides that “ The Republic shall participate in the
European Communities and the European Union composed of States which have freely
chosen, by virtue of the Treaties which established them, to exercise some of their powers in
common”. Thus, transposing a Community Directive into domestic law complies with a
constitutional requirement. Arguments raised against statutory provisions which merely draw
the necessary conclusions from the unconditional and precise provisions of a Directive and
upon which it is not the task of the Constitutional Council to rule are thus inoperative.
(Decision no 2006-540 DC, July 27th 2006, cons. 17, 32, 34 and 35, p. 88)

Argument not supported by the facts

Although Section 57 of the Immigration Act introduces new rules governing litigation before
the Administrative Tribunal against refusals to grant residence permits accompanied by an
obligation to leave French territory specifying the country of destination, this does not amend
the current rules of the Administrative Justice Code concerning the principle of collegial
benches of judges in trial courts and the exceptions to said principle. The arguments based on
the abandoning of said principle thus are not supported by the facts.
(Decision no 2006-539 DC, July 20th 2006, cons. 28 and 29, p. 79)
Contrary to the argument raised by the parties making the referral, the provisions designed to
make the effective benefit of exceptions dependent upon “lawful access” to the work, phono-
gram, video recording or programme, and upon respect for the legitimate interests of
rightholders will not compel beneficiaries of these exceptions to decide for themselves
whether their access has been lawful or unlawful. When indicating in the second indent of
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Article L 331-9 that it is “ to the extent to which technology so permits” that the benefit of
exceptions may be made dependent upon lawful access, Parliament merely authorised the use
of devices aimed at and resulting in making unlawful access technologically impossible. The
arguments based on an infringement of the right to privacy and the rights of the defence are
not supported by the facts.

The provisions involved cannot be challenged for not having provided for the effects of
resorting to technical protection measures on the apportionment of payment for copies
intended for private use. The final indent of Article L 311-4 of the Intellectual Property Code,
as drafted pursuant to Section 9 of the statute referred for review, provides that the amount of
payment for making copies for private use “shall take into account the degree of utilisation of
the technological measures as defined in Article L 331-5 and their effect on the uses coming
under the exception covering copies made for private use”.
(Decision no 2006-540 DC, July 27th 2006, cons. 51 and 52, p. 88)

NORMS OF REFERENCE FOR REVIEW OF CONSTITUTIONALITY

Applicable norms of reference

Declaration of the Rights of Man and the Citizen

The freedom proclaimed by Article 2 of the Declaration of the Rights of Man and the Citizen.

The right to privacy is protected by Article 2 of the Declaration of the Rights of Man and the
Citizen
(Decision no 2005-532 DC, January 19th 2006, cons. 9, p. 31)

Property (Article 2)

Article 2 of the Declaration of 1789 includes the right to property among the rights of Man.
Article 17 proclaims : “ Since the right to property is inviolable and sacred, no one may be
deprived thereof, unless public necessity, legally ascertained, obviously requires it, and just and
prior indemnity has been paid”. The purposes and conditions for exercising the right to
property have since 1789 undergone changes in the form of an extension of the scope thereof
to new fields : among the latter are to be found in particular intellectual property rights and
related rights.
(Decision no 2006-540 DC, July 27th 2006, cons. 14 and 15, p. 88)

The freedom proclaimed by Article 4 of the Declaration of the Rights of Man and the Citizen.

Freedom of enterprise is protected by Article 4 of the Declaration of the Rights of Man and the
Citizen of 1789.
(Decision no 2005-532 DC, January 19th 2006, cons. 9, p. 31)

Parliament may, in the general interest, derogate from the principle of freedom of contract
which derives from Article 4 of the Declaration of the Rights of Man and the Citizen of 1789.
(Decision no 2006-543 DC, November 30th 2006, cons. 29, p. 120)

Equality (Article 6)

Article 6 of the Declaration of the Rights of Man and the Citizen proclaims that “The Law must
be the same for all, whether it protects or punishes.” The principle of equality does not
preclude Parliament from treating different situations in different ways, nor from derogating
from the principle of equality in the general interest provided that in each case the resulting
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difference of treatment is directly related to the purpose of the statute providing for such
different treatment.
(Decision no 2006-540 DC, July 27th 2006, cons. 12 and 13, p. 88)
Article 6 of the Declaration of the Rights of Man and the Citizen proclaims that “ The Law is
the expression of the general will. All citizens have the right to take part, personally or through
their representatives, in its making. It must be the same for all, whether it protects or
punishes.” Although generally speaking the principle of equality requires that persons in the
same situation be treated in the same manner, it does not however impose any duty to treat
differently persons in different situations.
(Decision no 2006-541 DC, September 28th 2006, cons. 9, p. 102 ; cf decision no 2003-489 DC, December 29th 2003,
cons. 37, Collected decisions p. 487)

The Law is the expression of the general will (Article 6)

Clarity and sincerity of Parliamentary debate

It is necessary to ensure the clarity and sincerity of Parliamentary debate, failing which neither
the rule laid down by Article 6 of the Declaration of the Rights of Man and the Citizen of 1789,
whereby “The law is the expression of the general will”, nor that arising from indent 1 of
Article 3 of the Constitution whereby “ National Sovereignty shall belong to the people who
shall exercise it through their representatives” would be guaranteed.
(Decision no 2006-537 DC, June 22nd 2006, cons. 10, p. 67)

Legality of offences and punishments (Article 8)

Article 8 of the Declaration of the Rights of Man and the Citizen 1789 proclaims : “The law
must prescribe only the punishments that are strictly and evidently necessary ; and no one may
be punished except under a law laid down and promulgated before the commission of the
offence and applied in accordance with the law”. Article 34 of the Constitution provides
“Statutes shall determine the rules pertaining to...the determination of serious crimes and
other indictable offences together with the penalties applicable thereto..” These provisions
show that Parliament is required itself to determine the scope of the application of criminal
law and to define crimes and indictable offences in sufficiently clear and precise terms. This
requirement exists not only to ensure the absence of arbitrary decisions when inflicting
penalties but also to avoid unnecessary harshness when seeking out offenders.
(Decision no 2006-540 DC, July 27th 2006, cons. 10, p. 88)

Monitoring the use of money raised by taxation (Article 14)

Article 14 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims : “All
citizens have the right to ascertain, by themselves or through their representatives, the need
for a public tax, to consent to it freely, to watch over its use, and to determine its proportion,
basis, collection and duration”. Article 15 proclaims : “Society has the right to ask a public
official for an accounting of his administration”. The consequence of such provisions is that
the revenue and expenditure of the State must be presented in a true and fair manner.
Section 32 of the Institutional Act of August 1st 2001 pertaining to Finance Acts reiterates this
principle.
(Decision no 2006-538 DC, July 13th 2006, cons. 2 and 3, p. 73)

Monitoring and responsibility of Public Officials (Article 15)

Article 14 of the Declaration of the Rights of Man and the Citizen of 1789 proclaims : “All
citizens have the right to ascertain, by themselves or through their representatives, the need
for a public tax, to consent to it freely, to watch over its use, and to determine its proportion,
basis, collection and duration”. Article 15 proclaims : “ Society has the right to ask a public
official for an accounting of his administration”. The consequence of such provisions is that
the revenue and expenditure of the State must be presented in a true and fair manner.
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Section 32 of the Institutional Act of August 1st 2001 pertaining to Finance Acts reiterates this
principle.
(Decision no 2006-538 DC, July 13th 2006, cons. 2 and 3, p. 73)

Guaranteeing of Rights (Article 16)

The principle of the rights of the defence stems from Article 16 of the Declaration of 1789.
(Decision no 2006-535 DC, March 30th 2006, cons. 24, p. 50)

Article 16 of the Declaration of 1789 proclaims : “Any society in which no provision is made for
guaranteeing rights or for the separation of powers, has no Constitution”. This provision
guarantees the right of persons concerned to effective redress, the right to a fair trial, together
with the rights of the defence when a penalty designed to act as a punishment is involved.”
(Decision no 2006-540 DC, July 27th 2006, cons. 11, p. 88)

Separation of powers (Article 16)

Parliament may retrospectively modify a legal rule or validate an administrative act on
condition that by do doing it acts sufficiently in the general interest and respects both res
judicata decisions of the courts and the principle of no retrospectiveness of offences and
punishments. Furthermore the act modified or validated must not infringe any rule or
principle of constitutional status, unless the end sought to be achieved is itself of constitutional
status. Lastly, the scope of the modification or validation must be strictly defined.
(Decision no 2006-544 DC, December 14th 2006, cons. 18 and 19, p. 129 ; decision no 2006-545 DC, December 28th

2006, cons. 34 and 35, p. 138)

Right of Redress (Article 16)

The consequence of Article 16 of the Declaration of the Rights of Man and the Citizen is that
the right of persons concerned to effective redress before a court of law must not be the object
of any serious impediment.
(Decision no 2005-532 DC, January 19th 2006, cons. 11, p. 31)

Article 16 of the Declaration of 1789 proclaims : “Any society in which no provision is made for
guaranteeing rights or for the separation of powers, has no Constitution”. This provision
guarantees the right of persons concerned to effective redress, the right to a fair trial, together
with the rights of the defence when a penalty designed to act as a punishment is involved.”
(Decision no 2006-540 DC, July 27th 2006, cons. 11, p. 88)

The right of effective redress before a court derives from Article 16 of the Declaration of 1789.
(Decision no 2006-545 DC, December 28th 2006, cons. 36, p. 138)

Other principles deriving from Article 16

The impartiality and independence of Conseil de prud’hommes (Employment Tribunals) are
guaranteed by Article 16 of the Declaration of 1789.
(Decision no 2006-545 DC, December 28th 2006, cons 24, p. 138)

Right to Property (Articles 2 and 17)

Article 2 of the Declaration of 1789 includes the right to property among the rights of Man.
Article 17 proclaims : “Since the right to property is inviolable and sacred, no one may be
deprived thereof, unless public necessity, legally ascertained, obviously requires it, and just and
prior indemnity has been paid”. The purposes and conditions for exercising the right to
property have since 1789 undergone changes in the form of an extension of the scope thereof
to new fields ; among the latter are to be found in particular intellectual property rights and
related rights.
(Decision no 2006-540 DC, July 27th 2006, cons. 14 and 15, p. 88)
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Freedom to marry (Articles 2 and 4)

Freedom to marry is an element of personal freedom protected by Articles 2 and 4 of the
Declaration of the Rights of Man and the Citizen of 1789. This does not however preclude
Parliament from taking steps to prevent or combat marriages entered into for purposes other
than the living together in the bonds of matrimony.
(Decision no 2006-542 DC, November 9th 2006, cons. 4, p. 112)

Principles affirmed by the Preamble to the Constitution of October 27th 1946

Implementation of certain principles

Dignity of the Human Being (Indent 1)

The provision which merely modifies the categories of foreigners automatically holding a
temporary residence permit stamped with the words “private and family life” does not as such
infringe the principle of the dignity of the human being enshrined in the Preamble to the
Constitution of October 27th 1946.
(Decision no 2006-539 DC, July 20th 2006, cons. 3 and 5, p. 79)

Right to work (Indent 5)

It is the task of Parliament, competent under Article 34 of the Constitution to determine the
fundamental principles of employment law, to lay down rules for ensuring, in accordance with
Indent 5 of the Preamble to the Constitution of 1946, the right of every person to obtain
employment while enabling the greatest number of persons to exercise said right and, if need
be, to take measures to remedy the lack of job security.
(Decision no 2006-535 DC, March 30th 2006, cons. 19, p. 50)
Indent 5 of the Preamble to the Constitution of 1946 proclaims : “ Each person has the duty to
work and the right to employment...” Article 34 of the Constitution provides : “ Statute law
shall determine the fundamental principles... of employment law”. It is therefore incumbent
upon Parliament to lay down rules such as to ensure the right of all to obtain employment
while enabling the greatest number of persons to avail themselves of this right.

The “mobility leave” introduced by Section 48 of the Act for the development of participation
and employee shareholding in order to “encourage the return to stable employment by
measures of accompaniment, training schemes and periods of employment” far from failing to
comply with the requirement deriving from indent 5 of the Preamble of 1946, constitutes a
means of ensuring compliance therewith.
(Decision no 2006-545 DC, December 28th 2006, cons. 12 to 16, p. 138)

Collective determination of working conditions (Indent 8)

Although indent 8 of the Preamble of 1946 proclaims that “All workers shall, through the
intermediary of their representatives, participate in the collective determination of their
working conditions and in the management of companies”, Article 34 of the Constitution
reserves for statute law the determination of the fundamental principles of Employment law.
It is thus left to Parliament to determine, in compliance with the principle set out in indent 8
of the Preamble, said conditions and the guarantees of their implementation.
(Decision no 2006-545 DC, December 28th 2006, cons. 4, p. 138)

Conditions necessary for the development of the individual and the family (Indent 10)

Indent 10 of the Preamble of the Constitution of 1946 provides “ The Nation shall provide the
individual and the family with the conditions necessary for their development”. The conse-
quence of this provision is that foreigners who live in France in a stable and permanent
manner are entitled, just as are French nationals, to lead a normal family life.

It is however the task of Parliament to reconcile the safeguarding of public order and public
health, which is an objective of constitutional status, and the right to lead a normal family life.
(Decision no 2006-539 DC, July 20th 2006, cons. 13, p. 79)
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Indent 10 of the Preamble of 1946 proclaims that “The Nation shall provide the individual and
the family with the conditions necessary for their development”. The right to lead a normal
family life originates from this provision.
(Decision no 2006-542 DC, November 9th 2006, cons. 5, p. 112)

Nationalisations and transfers of ownership of companies in the public sector to the private
sector

Indent 9 of the Preamble to the Constitution of 1946 proclaims : “ All property and all
enterprises which have or acquire the characteristics of a national public service or a de facto
monopoly, shall become the property of Society” Article 34 of the Constitution confers on
Parliament the power to determine “the rules concerning... transfers of ownership of compa-
nies from the public to the private sector”.

Although the necessity of certain national public services derives from principles or rules of
constitutional status, it is left to Parliament or the regulatory authority, as the case may be, to
determine which other activities enter into the scope of this definition, by deciding their
organisation at national level and entrusting them to a single company. The fact that an activity
may have been deemed to be a national public service without any constitutional requirement
to this effect does not constitute any impediment to the transfer to the private sector of the
company involved. Such a transfer does however imply that Parliament strips the company in
question off the characteristics which made of it a national public service.

The law pertaining to the energy sector, which puts an end to the exclusivity enjoyed by Gaz de
France for the supply of natural gas to private individuals as from July 1st 2007, strips this
company off its status of national public service. Its actual transfer to the private sector can thus
take place.
(Decision no 2006-543 DC, November 30th 2006, cons. 13 to 20 and 26, p. 120)
The concept of de facto monopoly mentioned in indent 9 of the Preamble of 1946 should be
interpreted against the background of the whole home market on which companies do
business, together with the competition they encounter on this market from all other compa-
nies. Privileged positions which such and such a company may enjoy at a given time or as
regards production which only represents part of its activities should not be taken into
account.
(Decision no 2006-543 DC, November 30th 2006, cons. 21, p. 120)

Principles of constitutional status stated in Articles of the Constitution

Principle whereby statute law should promote equal access (political elections)

Although Indent 5 of Article 3 of the Constitution provides “ Statutes shall promote equal
access by women and men to elective offices and positions”, it clearly emerges from parliamen-
tary debate that this Indent applies solely to elections to political office and positions.
(Decision no 2006-533 DC, March 16th 2006, cons. 14, p. 39)

Freedom of political parties and groups

By requiring groups to declare whether they belong to the majority or the opposition and by
vesting the Bureau of the National Assembly, in the event of any disagreement, with power to
decide such an issue, the means chosen by the resolution run counter to Indent 1 of Article 4
of the Constitution which guarantees the freedom of political parties and groups.
(Decision no 2006-537 DC, June 22nd 2006, cons. 12 to 14, p. 67)

Self-government of territorial units

Although Parliament may, on the basis of Articles 34 and 72 of the Constitution, impose
obligations on territorial units or groupings thereof, these obligations must serve a purpose in
the general interest.
(Decision no 2006-543 DC, November 30th 2006, cons. 29, p. 120)
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French language

Article 1 of the Agreement on the application of Article 65 of the Convention on the grant of
European patents (“the London Agreement”) provides that for States parties to the agreement
whose official language is German, English or French, the official languages of the European
patent Office, only the “claims” part of the patent shall be translated into their national
language. The sole effect of this Article is to have France waive the possibility of requiring the
applicant for or holder of a European patent to supply a full translation into French. This is
part of the relations of private law between the holder of a European brevet and interested
third parties. In the national legal order it is neither aimed at nor results in forcing legal
entities of public law or persons of private law carrying out a public service task to use any
language other than French. Neither does in confer on private individuals, in their dealings
with French administrations and public services, in particular the National Institute of
Industrial Property, the right to use another language than French.

More generally speaking, the only public body called upon to act on the basis of a text drafted
in a language other than French in order to give legal effects to a European patent is the
European Patent Office, which is not part of the national French legal order and against which
Article 2 of the Constitution, whereby “The language of the Republic shall be French” is not
assertable. No failure to respect Article 2 of the Constitution.
(Decision no 2006-541 DC, September 28th 2006, cons. 2, 5 to 7, p. 102)

Principle whereby national sovereignty shall belong to the people (Article 3)

It is necessary to ensure the clarity and sincerity of Parliamentary debate, failing which neither
the rule laid down by Article 6 of the Declaration of the Rights of Man and the Citizen of 1789,
whereby “The law is the expression of the general will”, nor that arising from indent 1 of
Article 3 of the Constitution whereby “National Sovereignty shall belong to the people who
shall exercise it through their representatives” would be guaranteed.
(Decision no 2006-537 DC, June 22nd 2006, cons. 10, p. 67)

Article 88-1 : Participation of the Republic in the European Communities and European
Union

If the transposing into domestic law of a Community Directive complies with a constitutional
requirement laid down by article 88-1 of the Constitution, it is not the task of the Constitu-
tional Council, when a statute is referred to it under Article 61 of the Constitution, to examine
the compatibility of a statute with the provisions of a Community Directive which it is not
designed to transpose into domestic law.
(Decision no 2006-535 DC, March 30th 2006, cons. 28, p. 50)
Under Article 88-1 of the Constitution, the transposing of a Community Directive into
domestic law complies with a constitutional requirement. It is therefore the task of the
Constitutional Council, when, under Article 61 of the Constitution, a statute designed to
transpose a Community Directive into domestic law is referred for review to ensure compli-
ance with said requirement. The review it carries out to this end is however subject to a two fold
limitation.

Firstly, the transposing of a Community Directive cannot run counter to a rule or principle
inherent in the constitutional identity of France, unless the constituent authority has given its
consent thereto.

Secondly, required to give its ruling before the promulgation of a statute within the time
allotted by Article 61 of the Constitution, the Constitutional Council cannot request a prelimi-
nary ruling from the Court of Justice of the European Communities under Article 234 of the
Treaty creating the European Community. It may therefore only rule that a statutory provision
clearly incompatible with the Directive which it is designed to transpose is unconstitutional. In
all events it is the task of national Courts, if need be, to make a request for a preliminary ruling
from the Court of Justice of the European Communities.
(Decision no 2006-540 DC, July 27th 2006, cons. 17 to 20, p. 88)
Indent 1 of Article 88-1 of the Constitution provides : “The Republic shall participate in the
European Communities and the European Union, composed of States which have freely
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chosen, by virtue of the treaties which established them, to exercise some of their powers in
common.” Thus the transposing into domestic law a Community Directive complies with a
constitutional requirement.
(Decision no 2006-543 DC, November 30th 2006, cons. 4, p. 120)

Institutional Act to which the Constitution refers

The constitutionality of a Finance Act is to be determined taking into consideration the rules
which the Constitution has itself laid down or to which it expressly refers.
(Decision no 2006-538 DC, July 13th 2006, cons. 8, p. 73)

Objectives of Constitutional Status

Objectives retained

Accessibility and intelligibility of the law

Parliament must exercise to the full the powers vested in it by the Constitution, and in
particular by Article 34 thereof. The full exercise of these powers, and in particular the
constitutional objective that the law be intelligible and accessible, which derives from
Articles 4, 5, 6 and 16 of the declaration of the Rights of Man and the Citizen of 1789, place it
under a duty to enact provisions which are sufficiently precise and unequivocal. Protection
must be afforded to all from interpretations which run counter to the Constitution or from the
risk of arbitrary decisions, without leaving it to Courts of law or Administrative authorities to fix
rules which the Constitutional provides should be the sole preserve of statute law.
(Decision no 2006-540 DC, July 27th 2006, cons. 9, p. 88)
The argument of non compliance with the constitutional objective that statutes be accessible
and intelligible cannot be usefully raised concerning proof of title such as a patent.
(Decision no 2006-541 DC, September 28th 2006, cons. 8, p. 102)

Good use of public funds

The good use of public funds is a constitutional objective which derives from Articles 14 and 15
of the Declaration of 1789.
(Decision no 2006-545 DC, December 28th 2006, cons. 24, p. 138)

Good administration of justice

The good administration of justice is a constitutional objective which derives from Articles 14
and 15 of the Declaration of 1789.
(Decision no 2006-545 DC, December 28th 2006, cons. 24, p. 138)

Principles deriving from more than one provision

Principle of continuity of public services

The principle of the continuity of public services is not infringed by Section 39 of the Act
pertaining to the energy sector. The various obligations set out by Parliament, concerning in
particular the “continuity of the supply of gas”, the “security of supply”, the “safety of persons
and installations upstream of the connection to final consumers”, the “balanced development
of the territory” and the “supply of natural gas at the special solidarity rate” are binding upon
Gaz de France as on all other operators in the gas sector. Compliance with these obligations is
guaranteed by the verifications and penalties provided for in particular in Section 31 of the Act
of January 3rd 2003.

Furthermore, section 39 provides that in order to preserve “the essential interests of France”
in the energy sector and in particular “the continuity and security of energy supplies”, a Decree
will effect the transformation of an ordinary share of the State in the capital of “Gaz de France”
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into a “specific share” which will allow the State to oppose, in particular “decisions to sell
certain assets or types of assets of the company or its subsidiaries or to pledge the same as
security”, which might be detrimental to the essential interests of the Nation. Lastly, in
exceptional circumstances, the competent authorities of the State may, if need be, proceed to
requisition persons, goods and services in the framework of their administrative police powers
or under provisions of the Defence Code.
(Decision no 2006-543 DC, November 30th 2006, cons. 33 to 36, p. 120)

Rules of constitutional status with respect to legislative proceedings

Clarity and sincerity of debate

It is necessary to ensure the clarity and sincerity of Parliamentary debate, failing which neither
the rule laid down by Article 6 of the Declaration of the Rights of Man and the Citizen of 1789,
whereby “The law is the expression of the general will”, nor that arising from indent 1 of
Article 3 of the Constitution whereby “National Sovereignty shall belong to the people who
shall exercise it through their representatives” would be guaranteed.
(Decision no 2006-537 DC, June 22nd 2006, cons. 10, p. 67)

Exercise of the right of amendment

A Parliamentary Assembly when called upon to debate a Government Bill or Private Member’s
Bill is always free not to pass a clause when the latter is put to the vote, including when this
clause has already been the object of an amendment. However the withdrawal by the Govern-
ment of a clause which had already been amended in order to replace it by a different provision
via a fresh amendment containing a further clause is likely to adversely affect the effective
exercising of the right of amendment guaranteed to all Members of Parliament by indent 1 of
Article 44 of the Constitution which provides “ Members of Parliament and the Government
shall have the right of amendment”
(Decision no 2006-540 DC, July 27th 2006, cons. 3 to 5, p. 88)

Parameters not retained and material not taken into account

Parameters not retained for constitutional review of statutes

Treaties, Conventions and provisions of International law

The Constitutional Council is not required, when asked under Article 61 of the Constitution to
rule on a referral for review, to examine whether a statute conforms to the provisions of a
Treaty or International Convention (in the case in hand the International Labour Convention
no 158 and the European Social Charter)
(Decision no 2006-535 DC, March 30th 2006, cons.27, p. 50)

Requirement of prior parliamentary intervention

Application of Article 40 of the Constitution

The question of the financial admissibility of amendments of parliamentary origin must have
been raised before the first House before which they were tabled in order for the Constitu-
tional Council to examine their conformity with Article 40 of the Constitution.

This condition is however subject, in each House, to the implementation of an effective and
systematic system of checking admissibility when such amendments are tabled.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)
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NATURE AND MANNER OF EXERCISE AND SCOPE OF REVIEW
OF CONFORMITY WITH THE CONSTITUTION

Conditions for taking into account extrinsic elements of a statute

Reference to Parliamentary debate and preliminary studies

Reference to Parliamentary debate and preliminary studies with respect to an Institutional Act

Under Section 25 of the Institutional Act of August 1st 2001, brought into effect as of January
1st 2002 by Section 65 of said Act, “ Revenue and Expenditure of the State derive from the
following.. – 4° The issue, conversion, management and redemption of State bonds and other
debts”. It emerges from these provisions, in the light of Parliamentary debate and preliminary
studies, that the taking over by the State of debts contracted by private or public bodies are
treasury operations.
(Decision no 2006-538 DC, July 13th 2006, cons. 15, p. 73)

Reference to Parliamentary debate and preliminary studies with respect to the statute
referred.

It emerges from Parliamentary debate and preliminary studies that by expressly indicating in
the final indent of Article 331-8 of the Intellectual Property Code that the Authority regulating
technological protection measures determines the manner in which exceptions to copyright
and related rights can be availed of and fixes the minimum number of authorised copies,”
subject to Articles L 331-9 to L 331-16”, Parliament thus intended to leave it up to rightholders
to take the necessary steps to reconcile technological protection measures and the exceptions
provided for.
(Decision no 2006-540 DC, July 27th 2006, cons. 50, p. 88)

Scope of review

Normal review of constitutionality

The Constitutional Council carries out a normal review of the determination of de facto
monopolies within the meaning of Indent 9 of the preamble of 1946.
(Decision no 2006-543 DC, November 30th 2006, cons. 21 to 25, p. 120)

Implementation / calling into question of a freedom or right

Freedom to marry

The Constitutional Council carries out a normal review of whether the new provisions
concerning the validity of a marriage solemnized by a foreign authority or by French diplo-
matic or consular authorities calls into question the freedom to marry.
(Decision no 2006-542 DC, November 9th 2006, cons. 13, p. 112)

Right to lead a normal family life

The Constitutional Council carries out a normal review of whether the new provisions
concerning the validity of a marriage solemnized by a foreign authority or by French diplo-
matic or consular authorities, or the extending of the time allotted for conducting investiga-
tions into applications for family reunification calls into question the validity of foreign
documents of civil status.
(Decision no 2006-542 DC, November 9th 2006, cons. 13, 16 and 17, p. 112)
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Limited review of constitutionality

Generalities

The Constitutional Council is not vested with any general power of appreciation and decision-
taking similar to that conferred upon Parliament. It is therefore not incumbent upon it to seek
to determine whether the objective which Parliament has laid down could be achieved by
other means, once the means retained are not patently inappropriate for the attainment of the
prescribed objective.
(Decision no 2006-535 DC, March 30th 2006, cons. 20, p. 50)

Derived European Community Law

Required to give its ruling before the promulgation of a statute within the time allotted by
Article 61 of the Constitution, the Constitutional Council cannot request a preliminary ruling
from the Court of Justice of the European Communities under Article 234 of the Treaty
creating the European Community. Consequently it can only find a statutory provision
unconstitutional under Article 88-1 of the constitution if this provision is obviously incompat-
ible with the Directive which it is intended to transpose.

It was thus ruled that the provisions of a statute, pertaining to the energy sector and
concerning regulated tariffs, which patently failed to take into account the opening up of
competitive markets for electricity and gas as decided by the Directives of June 26th 2003
concerning internal markets for electricity and natural gas were unconstitutional.
(Decision no 2006-543 DC, November 30th 2006, cons. 7 to 9, p. 120)

Determination of de facto monopolies within the meaning of Indent 9 of the Preamble of 1946

The Constitutional Council carries out a normal review, and not a limited review, of the
determination of de facto monopolies within the meaning of Indent 9 of the Preamble of
1946.
(Decision no 2006-543 DC, November 30th 2006, cons. 21 to 25, p. 120)

MEANING AND SCOPE OF A DECISION

Qualified interpretations

Examples of neutralizing interpretations

Intellectual Property

The provisions of the section of the Intellectual Property Code entitled “Technological
measures for protection and information” should be read as not prohibiting authors or
holders of related rights from having recourse to technological protection measures limiting
the benefit of the exception to a sole copy, or even precluding the making of copies in specific
cases where such a solution is required by the need to respect the principle of the “three stage
test”.
(Decision no 2006-540 DC, July 27th 2006, cons. 36 and 37, p. 88)
Indent 4 of the new Article L 331-5 of the Intellectual Property Code provides that it is by
“having due regard for copyright” that “technological protection measures must not result in
preventing the effective implementation of interoperability”, and that “providers of techno-
logical measures shall give access to information essential for interoperability in the conditions
set forth in Articles L 331-6 and L 331-7”. The reference to due regard for “copyright” should
be read, in view of the context, as including respect for copyright related rights. With this
qualification this provision is not obviously incompatible with Directive no 2001/29/EC of May
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22nd 2001 on the harmonisation of certain aspects of copyright and related rights in the
information society.
(Decision no 2006-540 DC, July 27th 2006, cons 38 and 40, p. 88)
Indent 1 of the new Articles L 331-7 of the Intellectual Property Code states that the Authority
regulating technological protection measures is vested with the task of guaranteeing the
“interoperability” of existing systems and services “ while respecting the rights of the parties”.
This provision should be read as applying both to copyright holders or holders of related rights
having recourse to protective measures and to holders of rights in the technological protective
measures themselves. In the event of the latter refusing to communicate information essential
for “interoperability” such communication will require payment of compensation in order to
comply with the provisions of Article 17 of the Declaration of 1789.
(Decision no 2006-540 DC, July 27th 2006, cons. 39 and 41, p. 88)
Parliament has expressly indicated in the final indent of Article 331-8 that if the Authority
regulating technological protection measures determines the manner in which exceptions to
copyright and related right can be availed of and fixes the minimum number of authorised
copies, this can only be done “ subject to Articles L 331-9 to L 331-16”. Parliament thus
intended, as clearly emerges from Parliamentary debate, to leave it up to rightholders to take
the necessary steps to reconcile technological protection measures and the exceptions pro-
vided for. Consequently, firstly, the Authority regulating technological protection measures
may only fix a minimum number of copies after the lapse of a reasonable period of time during
which rightholders may, in accordance with indent 1 of Article L 331-9, take all necessary steps
to ensure that technological protection measures do not prevent beneficiaries of these
exceptions from availing themselves of the same.

Secondly Article L 331-9 should be read as guaranteeing rightholders, by these technological
protection measures, the possibility of limiting the number of copies they are willing to
authorise.

Parliament has thus not failed to comply with Article 34 of the Constitution nor the constitu-
tional requirement that the law be intelligible ; neither has it obviously failed to respect the
provisions of indent 4 of Article 6 of Directive no 2001/29/EC of May 22nd 2001.
(Decision no 2006-540 DC, July 27th 2006, cons. 50, p. 88)
New Articles L 335-3-1, L 335-3-2, L 335-4-1 and L 335-4-2 of the Intellectual Property Code
specify which acts adversely affecting technological protection measures designed to protect
holders of copyright or related rights and relating to alterations of information concerning
some of these rights are of a criminal nature. Some of these acts are however not punishable if
they are committed for purposes of “research”.

In accordance with paragraph 48 of Directive 2001/29/EC of May 22nd 2001 and Parliamen-
tary debate on the Act on the harmonisation of certain aspects of copyright and related rights
in the information society, the grounds for exoneration provided for to the benefit of
“research” by the new Articles L 335-3-1, L.335-3-2, L 335-4-1 and L 335-4-2 of the Intellectual
Property Code should be taken to include scientific research in cryptography on condition
that the latter does not prejudice rightholders.
(Decision no 2006-540 DC, July 27th 2006, cons. 58 and 62, p. 88)

Criminal law

New Articles L 335-3-1, L 335-3-2, L 335-4-1 and L 335-4-2 of the Intellectual Property Code
specify which acts adversely affecting technological protection measures designed to protect
holders of copyright or related rights and relating to alterations of information concerning
some of these rights are of a criminal nature. Some of these acts are however not punishable if
they are committed for purposes of “research”.

In accordance with paragraph 48 of Directive 2001/29/EC of May 22nd 2001 and Parliamen-
tary debate on the Act on the harmonisation of certain aspects of copyright and related rights
in the information society, the grounds for exoneration provided for to the benefit of
“research” by the new Articles L 335-3-1, L.335-3-2, L 335-4-1 and L 335-4-2 of the Intellectual
Property Code should be taken to include scientific research in cryptography on condition
that the latter does not prejudice rightholders.
(Decision no 2006-540 DC, July 27th 2006, cons. 58 and 62, p. 88)
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Right of Foreign Nationals

It emerges from Parliamentary debate and preliminary studies that when providing that the
benefit of family reunification may be refused to an applicant who does not “act in conformity
with the fundamental principles recognized by the laws of the Republic” Parliament intended
to refer to the fundamental principles which, in accordance with the laws of the Republic,
govern family life in France, the host country. Subject to this qualified interpretation,
Section 45 of the Act pertaining to immigration and integration is not unconstitutional.
(Decision no 2006-539 DC, July 20th 2006, cons. 21 and 22, p. 79)

Public Service Law

The Act pertaining to the energy sector strips Gaz de France of its status of national public
service as from July 1st 2007. The actual transfer of this company to the private sector cannot
therefore take effect before this date. With this qualification, the argument based on the
infringement of Indent 9 of the Preamble of 1946 must be dismissed.
(Decision no 2006-543 DC, November 30th 2006, cons. 20, 26 and 27, p. 120)

Examples of direct qualified interpretations

The provisions of Title IV of the Act on equal wages for women and men which are designed
to favour equal access for women and men to the various professional training and appren-
ticeship courses, by inviting Regions to take this objective into account when establishing
regional development plans for professional training or drawing up contracts laying down the
purposes of the development of initial and continued professional training programmes, are
found not to infringe the constitutional requirements arising from Articles 1 and 6 of the
Declaration of the Rights of Man and the Citizen of 1789, indents 3 and 13 of the Preamble to
the Constitution of 1846 and Articles 1 and 3 of the Constitution of 1958. However they must
not result in making gender prevail over ability
(Decision no 2006-533 DC, March 16th 2006, cons. 18, p. 39)

Possible severability of provisions found to be unconstitutional

No severability of unconstitutional provisions and of all or part of remaining provisions of a
statute

No severability within one and the same Article

Total censure

It emerges from preliminary debate and parliamentary studies that the provision which
modifies the method of calculating the number of persons employed by a company provided
for in Article L 620-10 of the Employment Code is inseparable from the provision which
amends Articles 423-7 and L 433-4 of the same Code pertaining to the fixing of the body of
voters in elections for workers representative bodies. Section 54 of the Act on the development
of participation and employee shareholding is thus found to be unconstitutional.
(Decision no 2006-545 DC, December 28th 2006, cons. 31, p. 138)

Consequential censure

After having found II and III of new Sections 66 and 66-1 of the Act of July 13th 2005 pertaining
to the regulated tariffs of electricity and natural gas unconstitutional, the Constitutional
Council consequently holds the words “non domestic” found in I of said sections to be
unconstitutional.
(Decision no 2006-543 DC, November 30th 2006, cons. 9, p. 120)
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EFFECTS OF DECISIONS OF THE CONSTITUTIONAL COUNCIL

Scope of previous decisions

Authoritative interpretation

In accordance with Articles 2 and 4 of the Ordinance of January 24th 1996, the public
establishment called the “ Caisse d’amortissement de la dette sociale “ (Social debt amortiza-
tion fund) is vested with the task of making payments to the general budget of the State in
accordance with a schedule of payments determined in said Ordinance. To this end, IV of
Article IV of this Ordinance provides “ The Caisse shall pay the general budget of the State...an
amount of 3 billion euros each year from 2002 to 2005”. As found by the Constitutional
Council in its decision of December 27th 2001, these provisions do not establish any legal link
between the payments made by the Caisse to the State and the conditions of repayment of the
social debt. As also found by the Constitutional Council in its decision of December 29th 1993,
such payments do not constitute the repayment of a loan or advances within the meaning of
Article 3 of the Ordinance of January 2nd 1959 having the status of an Institutional Act
pertaining to Finance Acts. They are thus budget revenue.
(Decision no 2006-538 DC, July 13th 2006, cons. 21, p. 73)

RIGHTS AND FREEDOMS

RIGHTS OF FOREIGN NATIONALS

Principles

No principle or rule of constitutional status confers on foreigners any general and absolute
rights to enter and stay on French territory.

The provision which merely modifies the categories of foreigners automatically holding a
temporary residence permit stamped with the words “private and family life” is not unconsti-
tutional.
(Decision no 2006-539 DC, July 20th 2006, cons.2, 5 and 6, p. 79)
Indent 10 of the Preamble of the Constitution of 1946 provides “ The Nation shall provide the
individual and the family with the conditions necessary for their development”. The conse-
quence of this provision is that foreigners who live in France in a stable and permanent
manner are entitled, just as are French nationals, to lead a normal family life.

It is however the task of Parliament to reconcile the safeguarding of public order and public
health, which is an objective of constitutional status, and the right to lead a normal family life.
(Decision no 2006-539 DC, July 20th 2006, cons. 13, p. 79)

Residence of Foreign Nationals

Temporary residence permits

The provision which merely modifies the list of categories of foreigners automatically holding
a temporary residence permit stamped with the words “private and family life” does not as such
infringe the right to human dignity as enshrined in the Preamble to the Constitution of 1946.
(Decision no 2006-539 DC, July 20th 2006, cons. 2 and 4, p. 79)
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GUARANTEE OF INDIVIDUAL FREEDOMS
BY THE JUDICIAL AUTHORITY

Scope of application of Article 66 of the Constitution

Article 66 of the Constitution cannot be infringed by a provision which merely institutes, for
the benefit of members of the Police and Gendarmerie especially involved in the fight against
terrorism, a procedure for requisitioning technical connection data coming from electronic
communications.
(Decision no 2005-532 DC, January 19th 2006, cons. 8, p. 31)

By its very nature, the procedure of automatic collection of data relating to vehicles introduced
by Section 8 of the Act pertaining to the fight against terrorism, does not infringe the rule laid
down by Article 66 of the Constitution whereby no person may be arbitrarily detained nor the
right to freedom of movement protected by Articles 2 and 4 of the Declaration of the Rights of
Man and the Citizen of 1789.
(Decision no 2005-532 DC, January 19th 2006, cons. 16, p. 31)

New Article 41-1 of the Code of Criminal Procedure provides that the Mayor of a Commune
may, as long as no prosecution is underway, propose to a person committing certain minor
offences which have caused damage or loss to the Commune an arrangement whereby no
prosecution will be brought. When accepted by the offender this arrangement must be
approved either by the Public Prosecutor, if it involves compensation for the damage caused,
or by the Neighbourhood Judge or Police Court judge in the event of it consisting in carrying
out certain work without payment.

None of the measures offered under the above arrangement is such as to infringe individual
freedom within the meaning of Article 66 of the Constitution, Parliament was at liberty to
confer the power to approve such an arrangement on a Prosecutor or Judge.
(Decision no 2006-535 DC, March 30th 2006, cons. 39 and 42, p. 50)

PERSONAL FREEDOM

Freedom to marry an element of personal freedom

Freedom to marry is an element of personal freedom protected by Articles 2 and 4 of the
Declaration of the Rights of Man and the Citizen of 1789. This does not however preclude
Parliament from taking steps to prevent or combat marriages entered into for purposes other
than the living together in the bonds of matrimony.

In the case in hand Parliament intended to reinforce the means for verifying the validity of
marriages solemnised abroad by a foreign authority when one of the spouses at least is a
French National. Provision has been made to this end for a procedure whereby the Public
Prosecutor may oppose such a marriage before it is solemnized and makes the assertability of
such a marriage against third parties on the territory of the Republic dependent upon its being
registered in the French civil status registers. It has also provided that a marriage entered into
notwithstanding the opposition of the Public Prosecutor or without compliance with prior
formalities may however may entered in the registers of civil status in the conditions which it
has laid down.

By introducing different procedures, it has taken into account the diversity of situations
concerning respect for the freedom to marry. It has provided for periods of time adapted to
the characteristics of each situation and guaranteed effective rights of redress before the courts
against decisions, whether express or implied, of the authorities involved. No provision in itself
prevents the solemnising of a marriage by a foreign authority and the absence of registration
thereof does not strip the marriage of any of its civil effects as regards the spouses themselves
or their children and themselves.
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Given all the precautions thus taken, Section 3 of the Act pertaining to the verification of the
validity of a marriage does not call into question the freedom to marry.
(Decision no 2006-542 DC, November 9th 2006, cons. 2, 6 to 13, p. 112)

RIGHT OF REDRESS – RIGHTS OF THE DEFENCE

The provisions of new Article L 331-7 of the Intellectual Property Code which reserve the
possibility of referring a matter to the Authority regulating technological protection measures
to “software editors, technological systems manufacturers and service operators”, do not
adversely affect the right to redress of consumers or associations representing them or
intellectual property rightholders, who may bring any actions needed to defend their rights
before the courts of law with jurisdiction over such matters.
(Decision no 2006-540 DC, July 27th 2006, cons. 39 and 44, p. 88)
By a decision dated October 18th 2006, the Council of State, without examining the other
arguments raised, set aside Articles 5,6 and 8 of the Decree of March 31st 2005 pertaining to
the length of working time in road haulage companies on the grounds that they should have
been the object of a Decree issued by the Council of State. It also set aside, as being
unseverable, Articles 4,7,9, 10 and 11 of the same Decree. By validating the calculations of
overtime and the length of compensatory time off carried out by employers of persons working
in such companies to the extent that they were contested on the grounds of the illegality of
Article 4 to 11 of said Decree, without indicating the specific illegality of which it intended to
rid this Decree, Parliament infringed the principle of the separation of powers and the right of
effective redress before the courts deriving from Article 16 of the Declaration of 1789. Setting
aside of the validating measure.
(Decision no 2006-545 DC, December 28th 2006, cons. 36, p. 138)

Administrative Proceedings

Section 6 of the Act pertaining to the fight against terrorism, which introduces a procedure for
requisitioning technical connection data coming from electronic communications, does not
deprive the persons having the requisite locus standi of the normal guarantees which the law
provides to accompany administrative police measures. No infringement of the right of redress
guaranteed by Article 16 of the Declaration of the Rights of Man and the Citizen of 1789.
(Decision no 2005-532, January 19th 2006, cons 11 and 12, p. 31)

Civil Proceedings

Although the principle of the rights of the defence, deriving from Article 16 of the 1789
Declaration, requires compliance with the audi alteram partem principle in the event of
dismissal on disciplinary grounds, no such requirement exists in the event of dismissal on
other grounds.
(Decision no 2006-535 DC, March 30th 2006, cons. 24, p. 50)
It is clear from the very terms of Section 8 of the Act on equality of opportunity, whereby “any
contestation with respect to breach of contract shall be time-barred twelve months from the
sending of the registered letter return receipt requested provided for in 1°”, that any breach of
a “first job contract” during the first two years thereof may be disputed before the judge having
jurisdiction over the contract. It will be incumbent upon the employer, in the event of
proceedings being brought, to indicate the reasons for said breach of contract in order to
enable the judge to verify whether these grounds are lawful and to impose any relevant penalty
in the event of wrongful use of the right of dismissal. The judge will in particular be required
to verify no discrimination was at the origin of the breach and that it does not adversely affect
the protection provided for by the Employment Code for the benefit of pregnant women,
those suffering from occupational injuries and protected employees.
(Decision no 2006-535 DC, March 30th 2006, cons. 25, p. 50)
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LEGAL CERTAINTY

Adversely affecting an agreement legally entered into

The transitory measure introduced in I and II of Section 106 of the Social Security Financing
Act for 2007 is designed to attenuate the scope, for the companies involved, of the premature
termination, as provided for by the other provisions of Section 106, of agreements entered
into on the basis of statute law in force at such time. It is therefore directly connected with the
purpose of this Section, which is to do away with the possibility of automatically imposing
compulsory retirement on employees aged under sixty five while striving to avoid excessively
adversely affecting the general substance of agreements legally entered into.
(Decision no 2006-544 DC, December 14th 2006, cons.32 and 33, p. 129)

Other retrospective measure

Principle

Parliament may retrospectively modify a legal rule or validate an administrative act on
condition that by do doing it acts sufficiently in the general interest and respects both res
judicata decisions of the courts and the principle of no retrospectiveness of offences and
punishments. Furthermore the act modified or validated must not infringe any rule or
principle of constitutional status, unless the end sought to be achieved is itself of constitutional
status. Lastly, the scope of the modification or validation must be strictly defined.
(Decision no 2006-544 DC, December 14th 2006, cons 18 and 19, p. 129)

Statutory validation

By a decision dated October 18th 2006, the Council of State, without examining the other
arguments raised, set aside Articles 5, 6 and 8 of the Decree of March 31st 2005 pertaining to
the length of working time in road haulage companies on the grounds that they should have
been the object of a Decree issued by the Council of State. It also set aside, as being
unseverable, Articles 4, 7, 9, 10 and 11 of the same Decree. By validating the calculations of
overtime and the length of compensatory time off carried out by employers of persons working
in such companies to the extent that they were contested on the grounds of the illegality of
Article 4 to 11 of said Decree, without indicating the specific illegality of which it intended to
rid this Decree, Parliament infringed the principle of the separation of powers and the right of
effective redress before the courts deriving from Article 16 of the Declaration of 1789. Setting
aside of the validating measure.
(Decision no 2006-545 DC, December 28th 2006, cons. 36, p. 138)

Retrospective modification of legal rules

When providing that a sixth week of paid holidays and extra public holidays would be
equivalent to the payment of overtime and the granting of possible extra time off for hours
worked between the thirty sixth and thirty ninth hours, Parliament intended to remedy the
retrospective effects of a decision of the Council of State setting aside a Decree fixing the
equivalent number of hours without adversely affecting the interests of the persons involved.
It maintained for employees the benefit of six extra working days holiday provided for by the
collective bargaining agreement, the extension of which had already been set aside by the
Council of State. It took into account the situation of this sector of business, which plays a vital
part in the national economy and employment, by avoiding in particular small-sized compa-
nies having to undertake highly complex recalculations of payment and time off. It strength-
ened legal certainty for employers and employees in this sector by remedying the uncertainties
as to the legal rules applicable which had arisen from the previous collective bargaining
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agreement of 1999 fixing the length of the working week at more than 43 hours, and was
vitiated by the same defect as that found by the Council of State. It did not deprive any
constitutional requirement of normal legal guarantees. The measure adopted, limited in time
and scope, thus met a sufficient need in the general interest.
(Decision no 2006-544 DC, December 14th 2006, cons. 21, p. 129)

Announcement of new case law

Overruling of previous case law

Overruling of the case law deriving from decision no 80-117 of July 22nd 1980 concerning the
admissibility of amendments at second reading. Henceforth, additions or modifications
introduced after first reading by Members of Parliament and the Government must be directly
connected with a provision still under debate. However amendments designed to ensure
compliance with the Constitution, coordination with texts under debate or rectification of any
material error are not subject to such a requirement.
(Decision no 2005-532 DC, January 19th 2006, cons. 26, p. 31)
Partial overruling of case law on “parliamentary preliminaries”.

Although the question of the financial admissibility of amendments of parliamentary origin
must have been raised before the first House before which they were tabled in order for the
Constitutional Council to examine their conformity with Article 40 of the Constitution, this
condition is however subject, in each House, to an effective and systematic system of checking
admissibility when such amendments are tabled. Since such a system has not been introduced
in the Senate, the Constitutional Council thus finds that the amendments at the origin of
Sections 115 and 117 of the Social Security Financing Act for 2007, tabled by Senators, should
have been found to be inadmissible when tabled on the grounds that they resulted in
increasing public expenditure.

These two Sections are also censured on the grounds that they have no place in a statute
dealing with social security financing.
(Decision no 2006-544 DC, December 14th 2006, cons. 11 to 14, p. 129)

PRINCIPLES OF CRIMINAL LAW

Principle of legality of offences and punishments

Principles governing the inflicting of penalties

Bodies other than courts of law

Neither the principle of the separation of powers nor any other principle or rule of constitu-
tional status precludes an administrative authority, acting within the limits of the prerogatives
of public authorities, from exercising a power to inflict penalties to the event necessary to carry
out its task, once the exercising of this power is accompanied by statutory measures intended
to ensure respect for constitutionally guaranteed rights and freedoms. Particular attention
should be give to respecting the principle of the legality of offences and punishments and the
rights of the defence, principles applicable to all penalties intended to serve as punishments,
even when Parliament has conferred upon a body other than a court of law the power to inflict
such penalties.

The argument based on the infringement of the principle of the legality of offences and
punishments is without foundation as regards the provisions of new Article L 222-4-1 of the
Family and Social Action Code which allows the President of the General Council to decide to
suspend the payment of certain family allowances once the elements warranting such suspen-
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sion have been defined in sufficiently clear and precise terms as regards the duties imposed on
parents, and, in particular, the concept of “parental shortcoming” refers to Article 371-1 of the
Civil Code.
(Decision no 2006-535 DC March 30th 2006, cons. 36 and 37, p. 50)
Under the combined provisions of Section 1 of the Act of July 11th 1979 pertaining to the
giving of reasons for administrative actions and Section 24 of the Act of April 12th 2000
pertaining to the rights of citizens in their dealings with Administrative bodies, the decision of
the President of the General Council to suspend the payment of family allowances and benefits
in the event of failings connected with the “contract of parental responsibility” will only take
effect after the parents or legal representative of the minor have been given the opportunity of
putting forward written submissions and, if need be when requested by them, oral arguments,
while assisted by an adviser or represented by a person of their choosing. The argument based
on an infringement of the rights of the defence is thus devoid of any factual basis.
(Decision no 2006-535 DC, March 30th 2006, cons. 36 and 38, p. 50)

Definition of offences and punishments.

An international commitment which neither aims at not results in amending French criminal
law cannot infringe the principle of the legality of offences and punishments.
(Decision no 2006-541 DC, September 28th 2006, cons. 11, p. 102)

Clear definition of offences. Requirement complied with.

New Article L 335-2-1 of the Intellectual Property Code punishes whosoever shall edit, make
available to the public or communicate to the public, knowingly and in any form whatsoever,
software obviously designed to make available to the public without authorisation protected
works or other subject-matter and knowingly encourage others to use such software.

The terms “obviously designed” and “knowingly” are sufficiently clear and precise for the
relevant criminal law provisions to respect the constitutional principle of legality of offences
and punishments.
(Decision no 2006-540 DC, July 27th 2006, cons. 54 and 56, p. 88)

Non compliance with the requirement that offences be clearly and precisely defined.

New Article L 335-2-1 of the Intellectual Property Code punishes whosoever shall edit, make
available to the public or communicate to the public, knowingly and in any form whatsoever,
software obviously designed to make available to the public without authorisation protected
works or other subject-matter and knowingly encourage others to use such software. The final
indent thereof provides that these provisions shall not apply to “ software designed for work in
collaboration, research or the exchanging of files or subject-matter not subject to payment of
copyright”

The concept of “work in collaboration” is not sufficiently clear and precise to comply with the
requirement of legality of offences and punishments. Furthermore the final indent of this
Article is neither of use for defining the scope of the offence defined by the first three indents
of this Article nor exhaustive as to the activities which they necessarily exclude. Infringement
of the principle of legality of offences and punishments.
(Decision no 2006-540 DC, July 27th 2006, cons. 54, 56 and 57, p. 88)
New Articles L 335-3-1, L 335-3-2, L 335-4-1 and L 335-4-2 of the Intellectual Property Code
specify that acts adversely affecting technological protection measures designed to prevent or
limit uses of a work not authorised by a copyright holder or holder of related rights and those
concerning the alteration of information concerning a system of copyright or related rights
are of a criminal nature. By providing that such provisions shall not apply to acts done for the
purposes of “interoperability” Parliament has made “operability” an element which conditions
the scope of criminal law. It should therefore define in clear and precise terms the meaning
which it imparts to this concept in this particular context. By failing to do so it has infringed the
principle of legality of offences and punishments.
(Decision no 2006-540 DC, July 27th 2006, cons. 58, 60 and 61, p. 88)
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No retrospective effect of criminal law

An international commitment which neither aims at not results in amending French criminal
law cannot infringe the principle of no retrospective effect of a harsher statute.
(Decision no 2006-541 DC, September 28th 2006, cons. 11, p. 102)

Right to a fair trial

The argument based on the infringement of the right to a fair trial is inoperative as regards the
provisions of new Article 41-1 of the Code of Criminal Procedure which provides that the
Mayor of a Commune may propose an arrangement to persons committing certain offences.
These provisions do not apply to the organising of a trial but of an out of court settlement,
which assumes the free and unambiguous agreement of the offender assisted as the case may
be by an Attorney. Furthermore the arrangement approved by the judicial authority is not per
se of an executory nature.
(Decision no 2006-535 DC, March 30th 2006, cons. 39 and 43, p. 50)

Rights of the defence in criminal matters

No infringement of the rights of the defence

The argument based on the infringement of the right to a fair trial is inoperative as regards the
provisions of new Article 41-1 of the Code of Criminal Procedure which provides that the
Mayor of a Commune may propose an arrangement to persons committing certain offences.
These provisions do not apply to the organising of a trial but of an out of court settlement,
which assumes the free and unambiguous agreement of the offender assisted as the case may
be by an Attorney. Furthermore the arrangement approved by the judicial authority is not per
se of an executory nature.
(Decision no 2006-535 DC, March 30th 2006, cons. 39 and 43, p. 50)

FREEDOM OF MOVEMENT

Principle

Freedom of movement is protected by Articles 2 and 4 of the Declaration of the Rights of Man
and the Citizen of 1789.
(Decision no 2005-532 DC, January 19th 2006, cons. 16, p. 31)

No infringement of freedom of movement

By its very nature, the procedure of automatic collection of data relating to vehicles introduced
by Article 8 of the Act pertaining to the fight against terrorism does not infringe right to
freedom of movement protected by Articles 2 and 4 of the Declaration of the Rights of Man
and the Citizen of 1789.
(Decision no 2005-532 DC, January 19th 2006, cons.16, p. 31)

RESPECT FOR PRIVACY

Parliament has accompanied the procedure for requisitioning technical connection data
coming from electronic communications introduced by Section 8 of the Act pertaining to the
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fight against terrorism by suitable limitations and safeguards designed to ensure the necessary
reconciliation between the right to privacy and freedom of enterprise on the one hand and the
prevention of acts of terrorism on the other hand, to which the procedure in question is
intended to contribute.
(Decision no 2005-532 DC, January 19th 2006, cons.10, p. 31)
In view of the ultimate purpose which Parliament has striven to achieve and the guarantees
provided for, the provisions of section 8 of the Act pertaining to the fight against terrorism
which provide for a procedure for automatic collection of data relating to vehicles are such as
to reconcile respect for privacy and the safeguarding of law and order in a manner which is not
obviously unbalanced.
(Decision no 2005-532 DC, January 19th 2006, cons.18 to 21, p. 31)

Situation of Foreign Nationals

Parliament has merely specified, when referring to administrative case law, the criteria
allowing foreigners to automatically obtain a temporary residence permit on the grounds of
private and family life. In these conditions, it has not infringed Articles 2 and 4 of the
Declaration of 1789 nor Article 34 of the Constitution.
(Decision no 2006-539 DC, July 20th 2006, cons. 9, p. 79)
In Section 47 of the Act pertaining to immigration and integration, Parliament fixed at three
years from the issuing of a residence permit under the family reunification scheme the period
during which such a permit may be withdrawn from the holder because the couple have ceased
living together. It excluded such withdrawal when the couple’s ceasing to live together is due
to the death of the other spouse, or because of physical abuse at the hands of the other spouse
or when the holder of the residence permit can prove that he/she has contributed to the
upkeep of the children since birth. By so doing, it did not infringe the personal freedom of the
beneficiary of said residence permit and merely laid down the conditions concerning the
reality of the couple’s living together necessary for the continuing validity of such a permit. It
did not commit any patent error of appreciation when introducing such criteria.
(Decision no 2006-539 DC, July 20th 2006, cons. 22, 25 and 26, p. 79)

DIGNITY OF THE HUMAN BEING

Application

The provision which merely modifies the categories of foreigners automatically obtaining a
temporary residence permit stamped with the words “private and family life” does not as such
infringe the right to human dignity as enshrined in the Preamble to the Constitution of 1946.
(Decision no 2006-539 DC, July 20th 2006, cons. 3 and 5, p. 79)

FREEDOM OF CONTRACT

Applications

Parliament may, in the general interest, derogate from the principle of freedom of contract
which derives from Article 4 of the Declaration of the Rights of Man and the Citizen of 1789.
In the statute pertaining to the energy sector, Parliament did not call into question the
exclusivity of public gas distribution concessions granted to Gaz de France and non nationa-
lised distributors in their traditional supply areas, and only those communes or their groups
which, on July 14th 2005, did not have a public natural gas distribution network or in which no
installations of such a system were underway may decide to grant an approved company of
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their choosing the licence to supply gas. However this restriction of contractual freedom is
justified by the need to ensure the coherence of the network of concessions currently managed
by Gaz de France and to maintain the balance of the prices charged to users of public
distribution networks.
(Decision no 2006-543 DC, November 30th 2006, cons. 29 to 31, p. 120)

Social Law

Neither the principle of freedom of contract which derives from Article 4 of the Declaration of
1789 nor any other principle nor rule having constitutional status require that the possibility
for the employer to terminate the “first job contract” be subject to an obligation to give
grounds beforehand for such termination.
(Decision no 2006-535 DC, March 30th 2006, cons. 23, p. 50)
Section 102 of the Social Security Financing Act for 2007 which reserves for representative
organisations the possibility of opposing agreements or contracts entered into by the medical
professions and Social Security Offices and which makes “the electoral base” a supplementary
criteria for Trade Union representativeness does not infringe the freedom of Trade Unions.
(Decision no 2006-544 DC, December 14th 2006, cons. 25 and 28, p. 129)
The transitory measure introduced in I and II of Section 106 of the Social Security Financing
Act for 2007 is designed to attenuate the scope, for the companies involved, of the premature
termination, as provided for by the other provisions of Section 106, of agreements entered
into on the basis of statute law in force at such time. It is therefore directly connected with the
purpose of this Section, which is to do away with the possibility of automatically imposing
compulsory retirement on employees aged under sixty five while striving to avoid excessively
adversely affecting the general substance of agreements legally entered into.
(Decision no 2006-544 DC, December 14th 2006, cons. 32 and 33, p. 129)

RIGHT TO EMPLOYMENT

The possibility given to the employer not to have to give grounds for the termination of a “first
job contract” during the first two years thereof, does not fail to comply with the requirements
deriving from indent 5 of the Preamble to the Constitution of 1946.
(Decision no 2006-535 DC, March 30th 2006, cons. 21, p. 50)

Principle

It is the task of Parliament, competent under Article 34 of the Constitution to determine the
fundamental principles of employment law, to lay down rules for ensuring, in accordance with
Indent 5 of the Preamble to the Constitution of 1946, the right of every person to obtain
employment while enabling the greatest number of persons to exercise said right and, if need
be, to take measures to remedy the lack of job security.
(Decision no 2006-535 DC, March 30th 2006, cons.19, p. 50)

PARTICIPATION OF WORKERS IN COLLECTIVE DETERMINATION
OF WORKING CONDITIONS AND MANAGEMENT OF COMPANIES

Worker representation

Principle

Although the right to participate “through their representatives” in “collective determination
of working conditions and management of firms” does not inure to the benefit of all workers
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employed at a given time in a company, it does inure to the benefit of all those who are closely
involved with the company as being permanent members of the workforce, even though they
may not be salaried employees.

Although Parliament was free, in particular to avoid or restrict situations allowing a person to
cast two votes, not to confer on all workers placed at the disposal of a company the right to vote
for workers’representatives and members of the Works’Committee, it could not, without
infringing Indent 8 of the Preamble of 1946, limit the electoral body to those workers having
a contract of employment with a company. II of Section 54 of the Act for the development of
participation and employee shareholding is thus unconstitutional.
(Decision no 2006-545 DC, December 28th 2006, cons. 29, 30 and 31, p. 138)

Collective bargaining

Principle

Indent 5 of the Preamble to the Constitution of 1946 proclaims : “ Each person has the duty to
work and the right to employment...” Article 34 of the Constitution provides : “ Statute law
shall determine the fundamental principles... of employment law...”. It is therefore incumbent
upon Parliament to lay down rules such as to ensure the right of all to obtain employment
while enabling the greatest number of persons to avail themselves of this right.

Parliament has provided safeguards concerning the conditions governing “mobility leave”
introduced by Section 48 of the Act for the development of participation and employee
shareholding in order to “encourage the return to stable employment”. In particular it has
made the possibility of proposing such leave dependent upon the existence of a collective
agreement which must in particular fix, in addition to the length of such leave, the measures
accompanying the contemplated training schemes, the remuneration to be paid during the
period exceeding the period of notice and the compensation for termination guaranteed to
the employee, which cannot be lower than contractually agreed and statutory compensation
concerning laying off of workers for economic reasons. Parliament has also provided that
mobility leave may only be “proposed” to employees, and that its implementation requires
their prior consent. Far from failing to comply with the requirement deriving from indent 5 of
the Preamble of 1946, mobility leave constitutes a means of ensuring compliance therewith.
(Decision no 2006-545 DC, December 28th 2006, cons. 12 to 16, p. 138)

Application

In Section 29 of the Act for the development of participation and employee shareholding,
Parliament has provided for the possibility of derogating, by collective agreement, from the
rules laid down by other provisions of the Employment Code regarding communication of
information to the Works Committee. It has fixed the periodicity and the mandatory contents
of the report which, in such cases, replaces these documents, together with the means whereby
this report is to be communicated to members of the Works Committee. It has laid down
precise rules governing the possibility of coming to a collective agreement on the basis of such
a derogation and has not deprived employees’representatives of information necessary to
ensure the participation of workers in collective determination of working conditions and
management of companies. It has therefore not infringed Indent 8 of the Preamble of 1946.
(Decision no 2006-545 DC, December 28th 2006, cons. 6 to 8, p. 138)

TRADE UNION LAW

No infringement of Trade Union freedom

Section 102 of the Social Security Financing Act which reserves for representative organisa-
tions the possibility of opposing agreements or contracts entered into by the medical profes-
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sions and Social Security Offices and which makes “ the electoral base” a supplementary
criteria for Trade Union representativeness does not infringe the freedom of Trade Unions.
(Decision no 2006-544 DC, December 14th 2006, cons. 25 and 28, p. 129)

FAMILY LAW

Right to a normal family life

No infringement of this right

Parliament has not called into question the right of foreigners who live in France in a stable
and permanent manner to be joined by their spouse and minor children. It has merely
modified the criteria used to assess whether the applicant resides in a stable manner in France
by extending from twelve to eighteen months the minimum length of said residence. No
patent error of appreciation.
(Decision no 2006-539 DC, July 20th 2006, cons.14, p. 79)
In Section 47 of the Act pertaining to immigration and integration, Parliament fixed at three
years from the issuing of a residence permit under the family reunification scheme the period
during which such a permit may be withdrawn from the holder because the couple have ceased
living together. It excluded such withdrawal when the couple’s ceasing to live together is due
to the death of the other spouse, or because of physical abuse at the hands of the other spouse
or when the holder of the residence permit can prove that he/she has contributed to the
upkeep of the children since birth. By so doing, it did not infringe the personal freedom of the
beneficiary of said residence permit and merely laid down the conditions concerning the
reality of the couple’s living together necessary for the continuing validity of such a permit. It
did not commit any patent error of appreciation when introducing such criteria.
(Decision no 2006-539 DC, July 20th 2006, cons. 22, 25 and 26, p. 79)
The various procedures provided for by Parliament to reinforce the means for verifying the
validity of marriages solemnised abroad by a foreign authority when one of the spouses at least
is a French National do not call into question the right to lead a normal family life.
(Decision no 2006-542 DC, November 9th 2006, cons. 2, 6 to 13, p. 112)
Parliament has introduced a procedure for verifying foreign civil status documents presented
in support of an application for the drawing up or issuing of a document or permit and
provided that the lack of any reply from the administrative authority involved within a period
of eight months means that the application has been refused.
Parliament has neither modified the fundamental rules governing family reunification nor
called into question the right of foreigners who live in France in a stable and permanent
manner to have their wife and minor children live with them. If it has derogated from normal
legal rules by extending from two to eight months the period of time after which a lack of reply
from the administration means that the application has been refused, this is solely in cases of
doubt as to the validity of foreign civil status documents and because of the difficulties
encountered when verifying the same. This period of time is moreover shorter that that which
could result from the verification procedure provided for by Indents 2 to 5 of Article 47 of the
Civil Code, which is replaced by the procedure now being challenged.
((Decision no 2006-542 DC, November 9th 2006, cons. 14, 16 and 17, p. 112)

RIGHT TO PROPERTY

Applicable texts. Scope of Article 17 of the
Declaration of the Rights of Man and the Citizen

Scope of the principle

The right to property appears in the list of the Rights of Man enshrined in Article 2 of the
Declaration of 1789. Article 17of the latter states that “ Since the right to property is inviolable
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and sacred, no one shall be deprived thereof, unless public necessity, legally ascertained,
obviously requires it, and on condition that fair and prior compensation is given”. The
purposes and conditions for exercising the right to property have since 1789 undergone
changes in the form of an extension of the scope thereof to new fields. Among the latter are to
be found intellectual property rights and in particular copyright and related rights.
(Decision no 2006-540 DC, July 27th 2006, cons. 14 and 15, p. 88)

No infringement of the right to property

Intellectual property

Under indent 1 of new Article L 331-7 of the Code of Intellectual Property, the Authority
regulating technological protection measures is vested with the task of guaranteeing the
“interoperability” of existing systems and services “while respecting the rights of the parties”.
In the event of the latter refusing to consent to the communication of information essential for
“interoperability” such communication will require payment of compensation in order to
comply with the requirements of Article 17 of the Declaration of 1789. Qualification.
(Decision no 2006-540 DC, July 27th 2006, cons. 39 and 41, p. 88)
In view of the general interest in conserving and enhancing the national audiovisual heritage,
Parliament was at liberty to provide for a system of derogation with respect to the exploitation
of performers’services to the benefit of the National Audiovisual Institute. Because of the tasks
vested in it by statute, some of which are of an exclusive nature, this public establishment is in
a different position from that of other public bodies also contributing to the conservation of
audiovisual works. In particular, the Parliament, whose jurisdiction includes fundamental
principles of property, could empower Unions representing performers to enter into agree-
ments with the Institute fixing the conditions in which the archives would be exploited in
return for payment of fair compensation. By doing this it infringed neither the principle of
equality nor the right of performers to intellectual property, nor Article 34 of the Constitution
(Decision no 2006-540 DC, July 27th 2006, cons. 71, p. 88)

NATIONALISATION AND TRANSFER OF COMPANIES
FROM THE PUBLIC SECTOR TO THE PRIVATE SECTOR

Transfer of companies from the public sector to the private sector

Competence of Parliament

Principles

Indent 9 of the Preamble to the Constitution of 1946 proclaims : “All property and all
enterprises which have or acquire the characteristics of a national public service or a de facto
monopoly, shall become the property of Society” Article 34 of the Constitution confers on
Parliament competence to fix “the rules governing...transfers of ownership of companies from
the public to the private sector”.

Although the necessity of certain national public services derives from principles or rules of
constitutional status, it is left to Parliament or the regulatory authority, as the case may be, to
determine which other activities enter into the scope of this definition, by deciding their
organisation at national level and entrusting them to a single company. The fact that an activity
may have been deemed to be a national public service without any constitutional requirement
to this effect does not constitute any impediment to the transfer to the private sector of the
company involved. Such a transfer does however imply that Parliament strips the company in
question of the characteristics which made of it a national public service.
(Decision no 2006-543 DC, November 30th 2006, cons. 13 and 14, p. 120)
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National Public Service

Indent 9 of the Preamble to the Constitution of 1946 proclaims : “ All property and all
enterprises which have or acquire the characteristics of a national public service or a de facto
monopoly, shall become the property of Society”. Article 34 of the Constitution confers on
Parliament competence to fix “the rules governing...transfers of ownership of companies from
the public to the private sector”.

Although the necessity of certain national public services derives from principles or rules of
constitutional status, it is left to Parliament or the regulatory authority, as the case may be, to
determine which other activities enter into the scope of this definition, by deciding their
organisation at national level and entrusting them to a single company. The fact that an activity
may have been deemed to be a national public service without any constitutional requirement
to this effect does not constitute any impediment to the transfer to the private sector of the
company involved. Such a transfer does however imply that Parliament strips the company in
question of the characteristics which made of it a national public service.

The law pertaining to the energy sector, which puts an end to the exclusivity enjoyed by Gaz de
France for the supply of natural gas to private individuals as from July 1st 2007, strips this
company of its status of national public service. Its actual transfer to the private sector can thus
take place.
(Decision no 2006-543 DC, November 30th 2006, cons. 15 to 20 and 26, p. 120)

De facto monopoly

The concept of de facto monopoly mentioned in indent 9 of the Preamble of 1946 should be
interpreted against the background of the whole home market on which companies do
business, together with the competition they encounter on this market from all other compa-
nies. Privileged positions which such and such a company may enjoy at a given time or as
regards production which only represents part of its activities should not be taken into
account.

Activities involving the production, import, export, transport, distribution and supply of
natural gas and the storing and exploitation of natural liquefied gas being either excluded
from nationalization or opened up to competition, including as from July 1st 2007, for the
supply of natural gas to domestic customers, and gas being a substitutable energy, the company
Gaz de France cannot be considered as being a company enjoying a de facto monopoly within
the meaning of Indent nine of the Preamble of 1946.
(Decision no 2006-543 DC, November 30th 2006, cons. 21 to 25, p. 120)

PRINCIPLE OF EQUALITY

EQUALITY BEFORE THE LAW

Principle

Seeking to ensure equal access for women and men to positions of responsibility other than
elected political office does not infringe the constitutional requirements arising from
Articles 1 and 6 of the Declaration of the Rights of Man and the Citizen of 1789, indents 3 of
the Preamble to the Constitution of 1946 and Articles 1 and 3 of the Constitution of 1958.
However were such efforts to result in making gender prevail over ability and the common
good they would be unconstitutional. Hence the Constitution does not allow the composition
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of managing or consultative bodies of legal entities of a public or private nature to be governed
by constraints based on gender.
(Decision no 2006-533 DC, March 16th 2006, cons. 15, p. 39)
Article 6 of the Declaration of 1789 provides “ The law.. must be the same for all, whether it
protects or punishes”. The principle of equality does not preclude Parliament from treating
different situations in different ways, nor from derogating from the principle of equality in the
general interest provided that in each case the resulting difference of treatment is directly
related to the purpose of the statute providing for such different treatment.
(Decision no 2006-540 DC, July 27th 2006, cons. 12 and 13, p. 88)
Although generally speaking the principle of equality requires that persons in the same
situation be treated in the same manner, it does not however impose any duty to treat
differently persons in different situations.
(Decision no 2006-541 DC, September 28th 2006, cons. 9, p. 102 ; cf decision no 2003-489 DC, December 29th 2003,
cons. 37, Collected decisions p 487)

Respect for the principle of equality : no unjustified discrimination

Social law

Section 24 of the Social Security Financing Act for 2007 has only provided for all health
institutions the possibility of transferring proceeds from the sale of real estate to the National
Health Insurance Fund for Salaried Employees. No infringement of the principle of equality.
(Decision no 2006-544 DC, December 14th 2006, cons. 23 and 24, p. 129)

Situation of Foreign Nationals

Parliament may make family reunification dependent upon the ability of the applicant to
ensure that his/her spouse and children have the benefit of those normal living and housing
conditions which prevail in France, the host country. Substituting local criteria for national
criteria to assess this housing as regards comparable families is justified by the disparities in the
housing market throughout the territory of France. Parliament was thus able, without going
beyond the scope of its powers, to refer to the concept of “geographical area”.

The criticised measure is based on objective and rational criteria directly connected with the
purpose of the statute. It will be left to a decree from the Council of State, provided for by
Article L 441-1 of the Code for the Entry and Installation of Foreign Nationals and the Right
of Asylum, to determine the conditions for the application thereof.
(Decision no 2006-539 DC, July 20th 2006, cons. 15 to 19, p. 79)

Various applications

The provisions of Title IV of the Act on equal wages for women and men which are designed
to favour equal access for women and men to the various professional training and appren-
ticeship courses, by inviting Regions to take this objective into account when establishing
regional development plans for professional training or drawing up contracts laying down the
purposes of the development of initial and continued professional training programmes do
not infringe the constitutional requirements arising from Articles 1 and 6 of the Declaration of
the Rights of Man and the Citizen of 1789, indents 3 and 13 of the Preamble to the
Constitution of 1846 and Articles 1 and 3 of the Constitution of 1958. However they must not
result in making considerations as to gender prevail over ability. Qualification.
(Decision no 2006-533 DC, March 16th 2006, cons. 18, p. 39)
Although generally speaking the principle of equality requires that persons in the same
situation be treated in the same manner, it does not however impose any duty to treat
differently persons in different situations.

In the case in hand, the fact that the agreement on the application of Article 65 of the
Convention on the grant of European patents, which is designed to reduce the cost of
translating European patents, does not take into account the extent of linguistic knowledge of
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persons involved, is not per se such as warrants it being considered as infringing the principle
of equality.
(Decision no 2006-541 DC, September 28th 2006, cons. 9 and 10, p. 102 ; cf decision no 2003-489 DC, December 29th

2003, cons. 37, Collected decisions p. 487)

Respect for the principle of equality : different treatment justified
by a different situation

New Article L 331-7 of the Intellectual Property Code restricts the possibility of referring a
matter to the Authority regulating technological protection measures to software editors,
technological systems manufacturers and service operators. Referring a matter to the Author-
ity regulating technological protection measures is intended to obtain communication of
technologically complex data which may be covered by provisions of industrial confidentiality.
Parliament intended to restrict such referral to those people likely to make good use of the
data thus obtained in order to facilitate the making of compatible systems. The resulting
difference in treatment between copyright holders and consumers is directly connected with
the ends to be achieved.
(Decision no 2006-540 DC, July 27th 2006, cons. 39 and 43, p. 88)

Social Law

Employment and Trade Union Law

No principle nor rule of constitutional status precludes Parliament from taking measures to
assist categories of underprivileged persons. In view of the precarious situation of young
people on the job market in particular those without qualifications, Parliament was free to
create a new employment contract intended to facilitate the integration of such young people
into the world of work. The ensuing different treatment is directly connected with the general
interest purpose which Parliament pursues and thus is not unconstitutional.
(Decision no 2006-535 DC, March 30th 2006, cons. 17, p. 50)

Agreement on the “mobility leave” introduced by Section 48 of the Act for the development of
participation and employee shareholding in order to “encourage the return to stable employ-
ment by measures of accompaniment, training schemes and periods of employment” releases
the employer from any duty to propose to the employee involved the benefit of redeployment
leave as provided by Article L 321-4-3 of the Employment Code.

However, mobility leave is designed to avoid a person subsequently being made redundant for
economic reasons and is dependent upon a collective agreement and the acceptance by the
employee of the proposal made to him. The employee involved is thus not in the same position
as a person having the benefit of redeployment leave. There is thus no infringement of the
principle of equality.
(Decision no 2006-545 DC, December 28th 2006, cons. 17, p.138)

Statute law on retirement

The principle of equality does not preclude Parliament from treating different situations in
different ways, nor from derogating from the principle of equality in the general interest,
provided that in each case the resulting difference of treatment is directly related to the
purpose of the statute providing for such different treatment.

Under I and II of Section 106 of the Social Security Financing Act for 2007, solely those
companies required to terminate prematurely collective agreements derogating from the
principle of the fixing at 65 the minimum age at which an employer on its own initiative may
require an employee to retire are concerned by the maintaining on a temporary basis of the
possibility of availing themselves of this derogation, tax and social benefits applicable to
indemnities for such retirement being nevertheless limited. These companies are in a differ-
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ent situation from those which are not bound by such agreements. No infringement of the
principle of equality.
(Decision no 2006-544 DC, December 14th 2006, cons. 29 to 32, p. 129)

Infringement of the principle of Equality

Criminal Law

New Article L 335-2-1 of the Intellectual Property Code makes it an offence to edit, make
available to the public or communicate to the public, knowingly and in any form whatsoever,
software obviously designed to make available to the public without authorisation protected
works or other subject-matter and knowingly to encourage others to use such software. The
final indent of this Article which excludes from the scope of such provisions the exchanging of
files or subject-matter “not subject to payment of copyright”, infringes the principle of equality
by failing to ensure protection under the criminal law of the moral rights of authors who have
waived payment, together with holders of related rights.
(Decision no 2006-540 DC, July 27th 2006, cons. 54 and 57, p. 88)

New Article 335-11 of the Intellectual Property Code provides that henceforth certain acts will
cease to be indictable offences or felonies and become summary offences or misdemeanours :
firstly “unauthorised reproduction for personal purposes of a work, a performance, a phono-
gram, a video recording, or a programme protected by copyright or a related right” when the
latter have been “made available to the public through a peer to peer software exchange” ;
secondly “communication to the public for non commercial purposes” of such subject-matter
“ by way of an on-line service of communication to the public when such communication is an
automatic and secondary consequence of their reproduction” through peer to peer software
exchange. As regards the injury caused to holders of copyright or related rights, persons who,
for personal purposes, reproduce or communicate to the public protected subject-matter
covered by such rights are placed on the same footing irrespective of whether they use peer to
peer software or other public on-line communication services. The particularities of peer to
peer exchange networks are not such as to justify the difference in treatment which the
challenged provision introduces.
(Decision no 2006-540 DC, July 27th 2006, cons. 63 and 65, p. 88)

Social Law

The Constitution does not allow the composition of managing or consultative bodies of legal
entities of public or private law to be governed by constraints based on gender. The provisions
of the Act on equal wages for men and women which require compliance with a predeter-
mined proportion of men and women on Boards of Directors and Surveillance of companies
in the private and public sector, on Works Committees, among workers’representatives, on lists
of candidates for election to Employment Tribunals (Conseil de prud’hommes) and on joint
civil service bodies infringe the principle of equality before the law.
(Decision no 2006-533 DC, March 16th 2006, cons 15 and 16, p. 39)

Political parties and groups

Article 1 of the Resolution inserts in Article 19 of the Rules of the National Assembly pertain-
ing to the constitution of groups a new indent worded as follows : “ The Chairman of the group
shall deliver to the Presidency a statement specifying whether his group belongs to the majority
or the opposition. In the event of any disagreement by the chairman of a group, the Bureau
shall decide this issue ; when deliberating on this issue the Bureau shall be completed by group
Chairmen.” III of Article 2 and Articles 6 and 7, which amend Articles 86, 140-1 and 145 of the
Rules enable groups which have stated that they belong to the opposition to automatically
obtain for their members the presentation of reports on the coming into force of laws, and the
office of chairman or rapporteur of Committees of inquiry or fact-finding committees.
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Article 8 provides that these provisions shall come into effect “at the beginning of the XIIIth

legislature”.

By requiring groups to declare whether they belong to the majority or the opposition and by
vesting the Bureau of the National Assembly, in the event of any disagreement, with power to
decide such an issue, the means chosen by the resolution run counter to indent 1 of Article 4
of the Constitution and, in view of the consequences which arise under Articles 2-III, 6 and 7,
result in introducing an unjustified difference of treatment between the various groups.

Article 1, III of Article 2 and Articles 6 to 8 of the resolution amending the rules of the
National Assembly are therefore unconstitutional.
(Decision no 2006-537 DC, June 22nd 2006, cons. 12 to 14, p. 67)

EQUALITY IN PUBLIC POSTS

Equal admissibility to public posts

Rules of recruitment to public posts

Compliance with the requirement concerning the ability of applicants

The Constitution does not allow the composition of managing or consultative bodies of legal
entities of public or private law to be governed by constraints based on gender. The provisions
of the Act on equal wages for men and women which require compliance with a predeter-
mined proportion of men and women on Boards of Directors and Surveillance of companies
in the private and public sector, on Works Committees, among Workers’representatives, on
lists of candidates for election to Employment Tribunals (Conseil de prud’hommes) and on
joint civil service bodies infringe the principle of equality before the law.
(Decision no 2006-533 DC, March 16th 2006, cons. 15 and 16, p. 39)

ELECTIONS

LITIGATION

Investigation

Procedural incidents, particular requests, no reason for ruling

No reason for ruling

The Constitutional Council is not required to rule upon the request made by the Keeper of the
Seals, Minister of Justice, for it to formally ascertain the automatic disqualification of a
Member of the National Assembly from holding said office, once the competent court of law
has lifted the ban provided for by Article L7 of the Electoral Code on the inclusion of the
Member involved on the electoral role resulting from the criminal conviction handed down
against him, a ban which would have led to his being ineligible for a period of 10 years pursuant
to Article L.O 130 of the Electoral Code.
(Decision no 2006-17 D, March 16th 2006, cons. 2, p. 48)
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The Constitutional Council is not required to rule upon the request made by the Keeper of the
Seals, Minister of Justice, for it to formerly ascertain the automatic disqualification of a
Member of the National Assembly from holding office once the Member involved has resigned
in the meantime.
(Decision no 2006-18 D, June 29th 2006, cons. 2, p. 71)

PUBLIC AND SOCIAL FINANCE

INITIATIVE IN FINANCIAL MATTERS

Scope of Article 40 of the Constitution

The amendments at the origin of Sections 115 and 117 of the Social Security Financing Act for
2007, tabled by Senators, should have been found to be inadmissible when tabled, on the
grounds that they resulted in increasing public expenditure.

Although the question of the financial admissibility of amendments of parliamentary origin
must have been raised before the first House before which they were tabled in order for the
Constitutional Council to examine their conformity with Article 40 of the Constitution, this
condition is however subject, in each House, to an effective and systematic system of checking
admissibility when such amendments are tabled. Such a system has not been introduced in the
Senate.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

Procedure for applying Article 40 of the Constitution

The amendments at the origin of Sections 115 and 117 of the Social Security Financing Act for
2007, tabled by Senators, should have been found to be inadmissible when tabled, on the
grounds that they resulted in increasing public expenditure.

Although the question of the financial admissibility of amendments of parliamentary origin
must have been raised before the first House before which they were tabled in order for the
Constitutional Council to examine their conformity with Article 40 of the Constitution, this
condition is however subject, in each House, to an effective and systematic system of checking
admissibility when such amendments are tabled. Such a system has not been introduced in the
Senate.
(Decision no 2006-544 DC, December 14th 2006, cons. 12 and 13, p. 129)

FINANCE ACTS

Accurate, true and fair presentation of the budget

Article 14 of the Declaration of the Rights of Man and the Citizen of 1789 provides : “ All
citizens have the right to ascertain, by themselves or through their representatives, the need
for a public tax, to consent to it freely, to watch over its use, and to determine its proportion,
basis, collection and duration”. Article 15 provides : “ Society has the right to ask any public
official to account for his administration”. The consequence of the foregoing provisions is that
the revenue and expenditure of the State must be presented in an accurate, true and fair
manner. Section 32 of the Institutional Act of August 1st 2001 reiterates this principle, when
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specifying that the accuracy of Finance Acts “is assessed in the light of available information
and estimates which may reasonably be made on the basis of such information”. The principle
of accuracy and true and fair presentation does not therefore have the same scope depending
on whether it applies to Finance Review Acts or other Finance Acts. In the case of year Finance
Acts, Supplementary Finance Acts and special statutes passed under emergency procedures
provided for in section 45 of the Institutional Act, accuracy, true and fair presentation mean
the lack of any intention to distort the broad outlines of the equilibrium determined by the
Finance Act. When employed in connection with the Finance Review Act the terms accuracy,
truthfulness and fairness also mean that the accounts themselves must be accurate, true and
fair.
(Decision no 2006-538 DC, July 13th 2006, cons. 2 and 3, p. 73)

FINANCE REVIEW ACT

Applicable principles

Principle of accurate, true and fair presentation

Article 14 of the Declaration of the Rights of Man and the Citizen of 1789 provides : “ All
citizens have the right to ascertain, by themselves or through their representatives, the need
for a public tax, to consent to it freely, to watch over its use, and to determine its proportion,
basis, collection and duration”. Article 15 provides : “ Society has the right to ask any public
official to account for his administration”. The consequence of the foregoing provisions is that
the revenue and expenditure of the State must be presented in an accurate, true and fair
manner. Section 32 of the Institutional Act of August 1st 2001 reiterates this principle, when
specifying that the accuracy of Finance Acts “is assessed in the light of available information
and estimates which may reasonably be made on the basis of such information”. The principle
of accuracy and true and fair presentation does not therefore have the same scope depending
on whether it applies to Finance Review Acts or other Finance Acts. In the case of year Finance
Acts, Supplementary Finance Acts and special statutes passed under emergency procedures
provided for in section 45 of the Institutional Act, accuracy, true and fair presentation mean
the lack of any intention to distort the broad outlines of the equilibrium determined by the
Finance Act. When employed in connection with the Finance Review Act the terms accuracy,
true and fair presentation also mean that the accounts themselves must be accurate, true and
fair.
(Decision no 2006-538 DC, July 13th 2006, cons. 2 and 3, p. 73)

Proceedings for examining and passing Bills

Schedules to a Bill

The revenue and expenditure statement for the 2005 financial year was presented to Parlia-
ment under 7° of section 54 of the Institutional Act of August 1st 2001 made applicable by
Section 64 of the Finance Review Act for 2005.
(Decision no 2006-538 DC, July 13th 2006, cons. 18, p. 73)

Contents

Income, spending and final budget result

Under Article 2 indent 5 and Article 36 of the Ordinance of January 2nd 1959, applicable to
the 2005 financial year, the Finance Review Act has two types of provisions each of a different
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scope. Firstly those provisions which record the result of transactions of all kinds involved in
the execution of the budget and establishing the revenue and expenditure statement for the
year ; secondly those which, if need be, make adjustments to appropriations as regards
estimates in Finance Acts and authorise the transfer of the final result of the year to the
Treasury permanent overdraft account.

To the extent that it records what has taken place, the Finance Review Act for 2005 merely
retraces, on the basis of the accounts, orders to pay expenses and the collection of revenue,
irregardless of any irregularities which may exist.
(Decision no 2006-538 DC, July 13th 2006, cons. 5 to 7, p. 73)

To the extent that it records what has taken place, the Finance Review Act for 2005 merely
retraces, on the basis of the accounts, orders to pay expenses and the collection of revenue,
irregardless of any irregularities which may exist. It is thus required to trace the advances made
to a public establishment in 2005, together with subsequent repayments which repaid said
advances in their entirety, whether or not made in 2005 or during the additional period
included in this financial year, which extended up to February 7th 2006. Hence the argument
based on the omission of an item of budget expenditure resulting from an incomplete
repayment for 2005 is devoid of any factual basis.
(Decision no 2006-538 DC, July 13th 2006, cons. 7, 22, 24 and 25, p. 73)

In accordance with Articles 2 and 4 of the Ordinance of January 24th 1996, the public
establishment called the “ Caisse d’amortissement de la dette sociale “ (Social debt amortiza-
tion fund) is vested with the task of making payments to the general budget of the State in
accordance with a schedule of payments determined in said Ordinance. To this end, IV of
Article IV of this Ordinance provides “ The Caisse shall pay the general budget of the State...an
amount of 3 billion euros each year from 2002 to 2005”. As found by the Constitutional
Council in its decision of December 27th 2001, these provisions do not establish any legal link
between the payments made by the Caisse to the State and the conditions of repayment of the
social debt. As also found by the Constitutional Council in its decision of December 29th 1993,
such payments do not constitute the repayment of a loan or advances within the meaning of
Article 3 of the Ordinance of January 2nd 1959 having the status of an Institutional Act
pertaining to Finance Acts. They are thus budget revenue.
(Decision no 2006- 538 DC, July 13th 2006, cons. 20 and 21, p. 73)

Pursuant to Article 28 of the Ordinance of January 2nd 1959, applicable to the 2005 budget,
the Finance Review Act of 2005 was required to trace the advances made to the Central Agency
of intervening bodies in the farming sector (Agence centrale des organismes d’intervention)
in 2005, together with subsequent repayments, whether or not made in 2005 or during the
additional period included in this financial year, which extended up to February 7th 2006.
These amounts made it possible to repay in their entirety the said advances. Hence the
argument based on the omission of an item of budget expenditure resulting from an
incomplete repayment for 2005 is devoid of any factual basis.
(Decision no 2006-538 DC, July 13th 2006, cons. 22 to 25, p. 73)

Treasury revenue and expenditure

Under Section 25 of the Institutional Act of August 1st 2001, brought into effect as of January
1st 2002 by Section 65 of said Act, “ Revenue and expenditure of the State derive from the
following. – 4° The issue, conversion, management and redemption of State bonds and other
debts”. It emerges from these provisions, in the light of Parliamentary debate and preliminary
studies, that the taking over by the State of debts contracted by private or public bodies are
treasury operations.

Section 117 of the Supplementary Finance Act 2005 transferred to the State, to a ceiling of 2.5
billion euros, “the debt contracted on behalf of the Financing fund for social benefits of
self-employed agricultural workers by the Caisse centrale of the Agricultural Workers Mutual
Fund, in the form of contractually agreed short term loan granted by banks”. The definition of
this transaction as being a treasury operation and not budget expenditure is in conformity with
Section 25 of the Institutional Act of August 1st 2001.
(Decision no 2006-538 DC, July 13th 2006, cons. 14 to 17, p. 73)

— 283 —



Revenue and expenditure statement of the financial year

Although Section 37 of the Institutional Act of August 1st 2001 provides that the Finance
Review Act shall record the final amount of treasury revenue and expenditure and approve the
final statement of accounts for the financial year, this is not the case with the provisions which
still apply to the 2005 financial year. Article 35 of the Ordinance of January 2nd 1959 merely
lays down the methods for calculating the budget revenue and expenditure of the year
involved and only requires that treasury operations be accounted for with respect to any profits
or losses which might arise from the management thereof. Hence the amount of the disputed
debt did not have to be included when calculating budget revenue and expenditure for the
year 2005. The criticised operation nevertheless affected the budget revenue and expenditure
for the financial year presented to Parliament under 7° of Section 54 of the Institutional Act of
August 1st 2001 made applicable by Section 64 thereof to the Finance review Act for 2005.

Henceforth, under III of Section 37 of the Institutional Act of August 1st 2001, such taking over
of debts by the State must be entered in both the revenue and expenditure statement and the
balance sheet for the financial year, both of which are to be voted upon by Parliament when
examining the Finance Review Act.
(Decision no 2006-538 DC, July 13th 2006, cons. 18 and 19, p. 73)

SOCIAL SECURITY FINANCING ACTS

General rules

Priority of examination by the National Assembly

The specific procedural obligations provided for by Articles 39 and 47-1 of the Constitution
require that Government amendments introducing new measures in a Social Security Financ-
ing Act must first be submitted to the National Assembly.
(Decision no 2006-544 DC, December 14th 2006, cons. 5 and 6, p. 129)

Contents and presentation of Social Security Financing Acts

Provisions which may appear in a Social Security Financing Act

Principle

Indent 20 of Article 34 of Article 34 of the Constitution provides : “Social Security Financing
Acts shall determine the general conditions for the financial balance of social security and, in
the light of estimated revenue, determine expenditure targets in the conditions and with the
reservations specified in an Institutional Act”.

I of Article L.O 111-3 of the Social Security Code determines the object and contents of each
of the four parts of the Social Security Financing Act pertaining, respectively, to the last
financial year, the current year, and, as regards the forthcoming year, revenue and the general
balance on the one hand and expenditure on the other. III and IV of the same Article
complete the list of provisions which can only be approved in Financing Acts. Lastly V specifies
which provisions can appear in such a statute.
(Decision no 2006-544 DC, December 14th 2006, cons. 8 and 9, p. 129)

Provisions having a sufficiently direct effect on revenue

Compulsory basic schemes

A provision which, intended to deal with the situation arising after the setting aside by a Decree
by the Council of State, provides that, in the hotel, café and restaurant sector, overtime and the
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granting of possible extra time off for hours worked between the thirty sixth and thirty ninth
hours are to take the form of extra days off, comes under the optional scope of Social Security
Financing Acts. It involves a reduction of the basis used to calculate social security contribu-
tions and thus, within the meaning of V of Article L.O 111-3, is a provision “affecting the year
revenue from compulsory basic schemes”.
(Decision no 2006-544 DC, December 14th 2006, cons. 17, p. 129)

Provisions having a sufficiently direct effect on expenditure

Compulsory basic schemes

The agreements entered into by the medical professions and Social Security Offices are
intended to induce medical practitioners to comply with criteria of usefulness and quality
health care while keeping costs moderate. Section 102 of the Social Security Financing Act for
2007, which makes the possibility for a Trade Union organization to oppose such an agree-
ment depend upon its representativeness is intended to simplify the coming into force of such
an agreement and must therefore be considered as constituting, within the meaning of V of
L.O 111-3 of the Social Security Code, a provision “affecting the year expenditure of compul-
sory basic schemes”.
(Decision no 2006-544 DC, December 14th 2006, cons. 27, p. 129)

Provisions which may not appear in a Social Security Financing Act

Provisions not having a sufficiently direct effect on expenditure

Compulsory basic schemes

The following are outside the scope of Social Security Financing Acts

Section 45 of the Financing Act which modifies the rules on the concurrent holding of several
positions applicable to Managers and Deputy Managers of Medical Biology Analysis Labora-
tories ; – Section 57 which allows the framework agreement entered into by the Economic
Committee on Health Products and Pharmaceutical Laboratories to provide in favour of the
latter for particular methods of information : – Section 82 designed to inform persons paying
social security contributions of medical practitioners’access to data concerning reimburse-
ment procedures. These provisions are devoid of any effect on the expenditure of compulsory
basic schemes. Even if they were to concern the management of risks for compulsory basic
schemes, they are not aimed at nor result in modifying the general conditions of the financial
balance of social security as required by 3° of B of V of Article L.O 111-3 of the Social Security
Code. They are thus unconstitutional.
(Decision no 2006-544 DC, December 14th 2006, cons. 10 and 11, p. 129)
The following are outside the scope of Social Security Financing Acts : – Section 52 of the
Financing Act which postpones the taking office of the new Pharmacists’Disciplinary Tribunals
until the appointment of their Chairmen ; – Section 81 which suppresses one of the attribu-
tions of the Social Insurance Sections and transfers it to Medical Practitioners’Disciplinary
Tribunals ; – V of Section 104 which transfers to the Social Security Tribunal litigation
concerning financial penalties for failure to comply with certain rules of the Social Security
Code, which until then were under the jurisdiction of Administrative courts. These provisions
are devoid of any effect on the basic compulsory social security schemes. They are thus
unconstitutional.
(Decision no 2006-544 DC, December 14th 2006, cons. 10 and 11, p. 129)
The following are outside the scope of Social Security Financing Acts : – Section 76 of the
Financing Act which sets up a “National Management Centre”, a national public institution
under the authority of the Minister for Health, in order to ensure the management and, if
need be, the remuneration of hospital practitioners and those holding managerial posts as
civil servants in the public hospital service ; – Section 115 which requires the State to bear the
costs of all retirement pensions due for time spent working as a civil servant in the State public
service for those civil servants opting to be transferred to territorial civil service status. These
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provisions are devoid of any effect on expenditure of the basic compulsory social security
schemes and thus unconstitutional.

Section 115 is also censured for failure to comply with Article 40 of the Constitution.
(Decision no 2006-544 DC, December 14th 2006, cons. 10 and 11, p. 129)
The following are outside the scope of Social Security Financing Acts : – section 87 of the
Financing Act which reintroduces the right for public social and medico-social institutions to
directly take action against persons under a duty to provide for the maintenance of their
residents ; – Section 90 which authorises the payment of the disability allowance at the
beginning of each three month period ; – Article 111 which prohibits, as from January 1st

2007, the setting up of certain optional additional retirement schemes. These provisions are
devoid of any effect on expenditure of the basic compulsory social security schemes and thus
unconstitutional.
(Decision no 2006-544 DC, December 14th 2006, cons. 10 and 11, p. 129)
Section 117 of the Financing Act which provides, for the sole years 2008 to 2010, an increase in
the State contribution to the fund for indemnifying the victims of asbestos is outside the scope
of a Social Security Financing Act. This provision does not concern the forthcoming year but
solely subsequent years and as such is not of a “permanent nature” as required by 2° B of V of
Article L.O 111-3 of the Social Security Code. It also runs contrary to Article 40 of the
Constitution.
(Decision no 2006-544 DC, December 14th 2006, cons. 10 and 11, p. 129)

GOVERNMENT

PRIME MINISTER

Power to make regulations

Under Article 21 of the Constitution and subject to Article 13 thereof, the Prime Minister
exercises the power to make regulations at national level. These provisions do not preclude
Parliament from entrusting another Authority or body of the State than the Prime Minister
with the task of laying down standards making it possible to put a statute into effect once such
a task merely concerns measures the extent of which is restricted both by their scope and
contents. They do not however allow Parliament to make the exercise by the Prime Minister of
his power to make regulations dependent upon the favourable opinion of such other body or
Authority.
(Decision no 2006-544 DC, December 14th 2006, cons. 36 and 37, p. 129)

Division of powers between the Prime Minister and the President of the Republic

The provision whereby a Decree fixing the rules for enforcing a statute must be issued in the
Council of Ministers does not call into question any fundamental principles or rules which the
Constitution lays down in the field of statute law. The words “in Council of Ministers”
appearing in Article L 442-18 of the Education Code are thus of a regulatory nature.
(Decision no 2006-204 L, June 15th 2006, cons. 1, p. 65)
A provision whereby a Decree fixing the rules for the coming into force of a statute must be
issued in the Council of Ministers does not call into question any fundamental principle nor
any rule which the Constitution reserves for statute law. Hence the words “in the Council of
Ministers” appearing in Article L.9 of the Electoral Code are of a regulatory nature as long as
they have not been made applicable by Article L. 388 of the same Code, to certain elections in
New Caledonia, French Polynesia, and the islands of Wallis and Futuna.
(Decision no 2006-205 L, October 26th 2006, cons. 1, p. 106)
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PRESIDENT OF THE REPUBLIC

RULES PERTAINING TO THE PRESIDENTIAL ELECTION

Financing of campaigns for the election of the President of the Republic

The Institutional Act referred to the Constitutional Council which amends the Acts of
November 6th 1962 and January 31st 1976 pertaining to the election of the President of the
Republic, is intended in particular to entrust the National Committee for Campaign Accounts
and Political Financing with the task of examining the accounts of candidates standing in the
presidential election. It provides that the decisions of this Committee may be challenged by
the candidates involved before the Constitutional Council sitting with full jurisdiction. None
of these provisions is unconstitutional.
(Decision no 2006-536 DC, April 5th 2006, cons. 1 to 4, p. 61)

ATTRIBUTIONS AND POWERS

Division of powers between the Prime Minister and the President of the Republic

The provision whereby a decree fixing the rules for application of a statute must be issued in
the Council of Ministers does not call into question any of the fundamental principles or rules
which the Constitution reserves for statute law. Hence the words “in the Council of Ministers”
found in Article L 442-18 of the Education Code are of a regulatory nature.
(Decision no 2006-204 L, June 15th 2006, cons. 1, p. 65)
A provision whereby a Decree fixing the rules for the coming into force of a statute must be
issued in the Council of Ministers does not call into question any fundamental principle nor
any rule which the Constitution reserves for statute law. Hence the words “in the Council of
Ministers” appearing in Article L.9 of the Electoral Code are of a regulatory nature as long as
they have not been made applicable by Article L. 388 of the same Code, to certain elections in
New Caledonia, French Polynesia, and the islands of Wallis and Futuna.
(Decision no 2006-205 L, October 26th 2006, cons. 1, p. 106)

DECENTRALISED ORGANISATION OF THE REPUBLIC

GENERAL PRINCIPLES

Self-government of territorial units

Principle

Parliament may, on the basis of Article 34 and 72 of the Constitution, impose obligations on
territorial units or groups thereof, provided that such obligations serve purposes in the
general interest.
(Decision no 2006-543 DC, November 30th 2006, cons. 29, p. 120)
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ORGANISATION OF TERRITORIAL UNITS OF THE REPUBLIC

Overseas territorial units governed by Article 74

Common rules

Principle of legislative speciality (Article 74 indent 3)

Need for a downgrading by the Constitutional Council of a provision of a statute prior to 1958
insofar as the same was extended to overseas territories after 1958 (Cf decision no 93-175 L of
September 22nd 1993 ; Council of State, Assembly, February 9th 1990, Municipal elections in
Lifou).
(Decision no 2006-205 L, October 26th 2006, cons. 1, p. 106)

TEMPORARY PROVISIONS PERTAINING TO NEW CALEDONIA (Article 77)

Institutions of New Caledonia – Local Laws

Congress – Local laws

Under indent 1 of Section 104 of the Institutional Act of March 19th 1999, a Local law which
has been debated a second time by the Congress pursuant to Section 103 may be referred to
the Constitutional Council by eighteen members of the New Caledonian Congress. A referral
signed by only fifteen of such members is thus not admissible.
(Decision no 2006-2 LP, April 5th 2006, cons. 1 and 2, p. 63)

TERRITORY OF THE REPUBLIC – TERRITORIAL UNITS

SELF-GOVERNMENT OF TERRITORIAL UNITS

Principle

Public service delegation agreements

Parliament may, on the basis of Articles 34 and 72 of the Constitution, impose obligations on
territorial units or groups thereof, provided that such obligations serve purposes in the
general interest. In the statute pertaining to the energy sector, Parliament did not call into
question the exclusivity of public gas distribution concessions granted to Gaz de France and
non nationalised distributors in their traditional supply areas, and only those communes or
their groups which, on July 14th 2005, did not have a public natural gas distribution network or
in which no installations of such a system were underway may decide to grant an approved
company of their choosing the licence to supply gas. However this restriction on the self-
government of territorial units is justified by the need to ensure the coherence of the network
of concessions currently managed by Gaz de France and to maintain the balance of the prices
charged to users of public distribution networks.
(Decision no 2006-543 DC, November 30th 2006, cons. 29 to 31, p. 120)
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TREATIES AND INTERNATIONAL AGREEMENTS –
INTERNATIONAL AND EUROPEAN COMMUNITY LAW

INCORPORATION OF TREATIES AND AGREEMENTS INTO DOMESTIC LAW

No need for a revision of the Constitution

The agreement on Article 65 of the Convention on the grant of European patents (“the
London agreement”) which is designed to reduce, at the patent validation stage, the transla-
tion requirements set out by this article, may be ratified without any prior revision of the
Constitution.
(Decision no 2006-541 DC, September 28th 2006, cons. 2, 12 and 13, p. 102)

STATUTES TRANSPOSING EC INSTRUMENTS

Meaning of transposing statute

If Title I of the statute pertaining to copyright is, as shown by its title, intended to transpose
Directive 2001/29/EC of May 22nd 2001, this does not apply to Title IV thereof concerning the
depositing of duty copies of works, which contains Section 44 (see Article 13 of the Directive
which provides “When Member States adopt these measures, they shall contain a reference to
this Directive or be accompanied by such reference on the occasion of their official publica-
tion”). Section 44 is not intended to transpose the Directive of May 22nd 2001 referred to
hereinabove and the Constitutional Council is not competent to examine whether it is
compatible with said Directive.
(Decision no 2006-540, July 27th 2006, cons 72, p. 88)
Section 17 of the Act pertaining to the energy sector and concerning regulated tariffs for the
sale of gas and electricity is part of a statute designed to transpose the Directives of June 26th

2003 concerning internal markets for electricity and natural gas.
(Decision no 2006-543 DC, November 30th 2006, cons. 2 and 3, p. 120)

Jurisdiction of the Constitutional Council

Article 88-1 of the Constitution provides that the transposing of a Community Directive into
domestic law complies with a constitutional requirement. The Constitutional Council, to
which referral has been made in the conditions provided for by Article 61 of the Constitution
for review of a statute designed to transpose a Community Directive into domestic law, is under
a duty to ensure compliance with this requirement. The review it carries out to this end is
however subject to a twofold limitation.

Firstly, the transposing of a Directive cannot run counter to an rule or principle inherent to the
constitutional identity of France, except when the constituent power consents thereto.

Secondly, insofar as it is required to give a ruling before the promulgation of the statute in the
time allotted by Article 61 of the Constitution, the Constitutional Council cannot request a
preliminary ruling from the European Court of Justice under Article 234 of the Treaties
setting up the European Communities. Consequently it can only find a statutory provision
unconstitutional under Article 88-1 of the Constitution if this provision is obviously incompat-
ible with the Directive which it is intended to transpose. In all events it is incumbent upon
national Courts of law, if need be, to refer a matter to the Court of Justice of the European
Communities for a preliminary ruling.
(Decision no 2006-540 DC, July 27th 2006, cons. 17 to 20, p. 88 ; decision no 2006-543 DC, November 30th 2006, cons.
4 to 7, p. 120)
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Unconditional and precise provisions

Directive no 2001/29/EC of May 22nd 2001 on copyright contains unconditional and precise
provisions, in particular as regards indent 5 of Article 5 concerning the “three stage test”
applicable to exceptions and limitations with respect to copyright.
(Decision no 2006-540 DC, July 27th 2006, cons. 28, p. 88)

Principles inherent to constitutional identity

The transposing of a Directive cannot run counter to any rule or principle inherent to the
constitutional identity of France, except when the constituent power consents thereto.
(Decision no 2006-540 DC, July 27th 2006, cons. 19, p. 88)

Directive 2001/29/EC of May 22nd 2001 on copyright does not run counter to any rule or
principle inherent to the constitutional identity of France.
(Decision no 2006-540 DC, July 27th 2006, cons. 28, p. 88)

The transposing of a Community Directive cannot run counter to a rule or principle inherent
to the constitutional identity of France, unless the constituent authority has given its consent
thereto.
(Decision no 2006-543 DC, November 30th 2006, cons. 6, p. 120)

Obvious incompatibilities

Insofar as it is required to give a ruling before the promulgation of the statute in the time
allotted by Article 61 of the Constitution, the Constitutional Council cannot request a prelimi-
nary ruling from the European Court of Justice under Article 234 of the Treaties setting up the
European Communities. Consequently it can only find a statutory provision unconstitutional
under Article 88-1 of the Constitution if this provision is obviously incompatible with the
Directive which it is intended to transpose. In all events it is incumbent upon national Courts
of law, if need be, to refer a matter to the Court of Justice of the European Communities for a
preliminary ruling.
(Decision no 2006-540 DC, July 27th 2006, cons. 20, p. 88)

Energy

Under 1 of Articles 3 of the Directives of June 26th 2003 concerning internal markets in
electricity and natural gas, Member States are required to ensure that electricity and natural
gas undertakings “are operated with a view to achieving a competitive market”. They must
refrain from any discrimination between these undertakings as regards either rights or
obligations. If 2 of the same Articles provide that Member States may impose obligations on
undertakings in the general economic interest, in particular with respect to the price of
supplies, these obligations must clearly relate to a public service objective, not be discrimina-
tory and guarantee equality of access to national consumers.

The provisions of Section 17 of the Act pertaining to the energy sector deal with regulated
prices, which are not the same as the special prices introduced for social purposes for gas by
Section 14 of the same statute and for electricity by Section 4 of the Act of February 10th 2000.
They do not merely apply regulated prices to contracts in force at such time but impose on the
historical operators in the energy sector, and on them alone, permanent obligations in matters
of price, which are general and not connected with the pursuit of public service objectives.
They therefore obviously do not comply with the requirement of the achievement of a
competitive market for electricity and natural gas as laid down by the abovementioned
Directives, which Title I of the statute is intended to transpose. II and III of new Sections 66 and
66-1 of the Act of July 13th 2005, and consequently, the words “non domestic” appearing in I
concerning contracts currently in force are therefore unconstitutional.
(Decision no 2006-543 DC, November 30th 2006, cons. 8 and 9, p. 120)
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Qualified interpretations

Intellectual Property

Under the principle of the “three stage test” the exercising of exceptions affecting the
exclusive rights of copyright and related rights must not conflict with a normal exploitation of
the work or subject matter involved, neither must it unreasonably prejudice the legitimate
interests of the persons holding such rights. In accordance with indent 5 of Article 5 of the
Directive 2001/29/EC of May 22nd 2001 on the harmonisation of certain aspects of copyright
and related rights in the information society, this principle has a general scope and applies to
all the limitations and exceptions provided for by the statute pertaining to copyright and
related rights in the information society. The provisions of the section of the Intellectual
Property Code entitled “Technological measures for protection and information” should be
read as not prohibiting copyright holders or holders of related rights from having recourse to
technological protection measures limiting the benefit of the exception to a sole copy, or even
precluding the making of copies in specific cases where such a solution is required by the need
to respect the principle of the “three stage test”
(Decision no 2006-540 DC, July 27th 2006, cons. 36 and 37, p. 88)
Indent 4 of new Article 331-5 of the Intellectual Property Code provides that “having due
regard to copyright”... “technological measures must not result in preventing the effective
implementation of interoperability” and that “providers of technological measures shall give
access to information essential for interoperability in the conditions set forth in Articles
L 331-6 and L 331-7”. The reference made to the respect for “copyright” should be read, in
view of the context, as including respect for copyright related rights. With this qualification
Section 13 is not obviously incompatible with the Directive 2001/29/EC of May 22nd 2001 on
the harmonisation of certain aspects of copyright and related rights in the information society.
(Decision no 2006-540 DC, July 27th 2006, cons. 38 and 40, p. 88)
Parliament has expressly indicated in the final indent of Article 331-8 that if the Authority
regulating technological protection measures determines the manner in which exceptions to
copyright and related right can be availed of and fixes the minimum number of authorised
copies, this can only be done “ subject to Articles L 331-9 to L 331-16”. Parliament thus
intended, as clearly emerges from Parliamentary debate, to leave it up to rightholders to take
the necessary steps to reconcile technological protection measures and the exceptions pro-
vided for. Consequently, firstly, the Authority regulating technological protection measures
may only fix a minimum number of copies after the lapse of a reasonable period of time during
which rightholders may, in accordance with indent 1 of Article L 331-9, take all necessary steps
to ensure that technological protection measures do not prevent beneficiaries of these
exceptions from availing themselves of the same. Secondly Article L 331-9 guarantees right-
holders, by these technological protection measures, the possibility of limiting the number of
copies they are willing to authorise. Subject to these qualifications Parliament has not
obviously failed to respect the provisions of indent 4 of Article 6 of the abovementioned
Directive 2001/29/EC of May 22nd 2001.
(Decision no 2006-540 DC, July 27th 2006, cons. 50, p. 88)
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GLOSSARY

Caisse d’amortissement de la dette sociale (CADES) : “ Social debt amortization fund” : a financial
structure set up in 1996 initially to purge deficits accumulated by Social Security bodies since
1993. It is financed by loans and a tax levied on all income (contribution to reimbursement of
the social debt : CRDS) until January 2014.

Commissaire du governement “Independent Court Officer” : found in Administrative courts and
the Tribunal de conflits (a court which arbitrates conflicts of jurisdiction between regular and
administrative courts), this person is a member of the court whose task it is to put before the
court an independent opinion as to the solution which, in substantive law, is best suited to
resolving the point of law raised by the case in hand.

Conseil de prud’hommes These “industrial” or “employment” tribunals are comprised solely of
non-professional elected lay judges (conseillers prud’hommes), evenly split between those repre-
senting employers and employees. Their job is to settle disputes arising from the signing,
performance or termination of individual contracts of employment. In the event of failure to
achieve an amicable settlement between the parties, they will try a case on its merits.
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