
ANALYTICAL SYNOPSIS 1997 



PREFACE 

The decisions of the Constitutional Council are presented in the usual form in this edition of 
the R.ecueil: the contents and the list of decisions classified by type of review are followed by the 
full text of ail decisions handed down in the course of the year, including decisions relating to 
the composition and operation of the Council. Analytical synopses are given in French, 
English and Spanish. The English and Spanish translations do not, of course, have official 
standing : only the French original is authentic. At the end of the volume, readers will find an 
index and a list of notes and comments in law reviews. 
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NOTE TO THE READER 

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the 
French Constitutional Council. The abstracts of the decisions are listed under 15 headings. 
Reference is not necessarily made to each of the headings each year. 

Decisions are identified in different ways depending on the nature of the review: 

1 - Decisions reviewing presidential elections or referendums bear the date on which they were 
delivered without any other specific indication. 

2 - Decisions on cases arising from parliamentary elections are referred to by chamber - AN 
(Assemblée Nationak) or Senate - department and constituency, e.g. AN, Bouches-du-Rhône, 
Constituency 2. 

3 - Constitutional review cases are referenced in the following manner : 90-273 DC, 4 May 
1990, where the numbers represent the year of registration (90) and the order of registration 
on the court docket (273), and the abbreviation designates the type ofreferral: 

DC - Constitutional review; 

FNR or L - Decision relating to the separation of powers, i.e. to the executive or to the 
legislature; 

1 or D - Decision relating to the situation of a member of Parliament (incompatibility, 
ineligibility or disqualification). 

Other abbreviations occasionally used are: 

Ass. CE -Judgement given by the assemblée du contentieux of the Conseil d'Etat. 

Cass. -Judgement given by the Court of Cassation. 

ECJ -Judgment given by the Court of Justice of the European Communities. 

A number of expressions in the abstracts have been left in French and italicized, usually 
because no suitable English equivalent exits. These are elucidated in the Glossary. 
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PARLIAMENTARY ASSEMBLIES 

RULES APPLYING TO MEMBERS 

Qualifications for office 

Decision recording automatic disqualification 

It is for the Constitutional Council, acting under section LO 136 of the Electoral Code on an 
application from the Keeper of the Seals, Minister of Justice, to record that a senator has 
automatically become disqualified by reason of a court decision depriving him of the right to 
vote and stand for election. 
(97-11 D, IOSeptember 1997, p. 158) 

LEGISLATIVE PROCEDURE 

Right to amend 

Rules of admissibility and discussion 

The Government's right to amend 

When, by way of amendment at a night sitting in the National Assembly, the Government 
introduced a section retroactively determining the monthly basis for the calculation of family 
allowances, it was making use of its powers under the first paragraph of article 44 of the 
Constitution. There is no other constitutional or institutional rule that precludes the Govern
ment from thus exercising its right. 
(97-393 DC, 18 December 1997, para. 21, p. 320) 

POWER TO ENACT IAWS AND POWER TO MAKE REGULATIONS 

GENERAL 

Scope and limits of power to enact laws 

Failure to exercise full powers available 

No failure 

New tax scheme 

By virtue of section 3 of the Institutional Act on Taxation in French Polynesia, taxes, charges 
and duties of which the fruit is entered as revenue in the operating budget of communes in the 
terri tory of French Polynesia include the charges enumerated in the Decree of the President 
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of the Republic of 5 August 1939, authorizing the commune of Papeete to impose a number of 
taxes, and the power to establish such taxes is conferred on all communes in French Polynesia. 
By enacting such provisions, the legislature must be presumed to have enacted rules governing 
the basis of assessment, the rates and the collection procedures for local taxes applicable at the 
time of the entry into force of the Act of 24 December 1971 and accordingly to have exercised 
to the full the powers conferred on it by article 34 of the Constitution. 
(97-390 DC, 19 November 1997, para. 10, p. 254) 

Determination of factors concerning eligibility for specific dependency benefit 

Article 34 of the Constitution provides, inter alia: 'Statutes shall determine the rules concer
ning: ... inheritance and gifts ... Statutes shall determine the fondamental principles of: ... the 
self-government of territorial units, their powers and their resources; ... the regime gover
ning ... civil and commercial obligations .. .'. Both the legislature and the Government, in the 
exercise of their respective powers, must determine the rules for their implementation in 
compliance with the principles set out in the eleventh paragraph of the Preamble to the 
Constitution of 27 October 1946. 

The legislature conferred power on the departments to grant and administer the special 
dependency benefit, which is a form of welfare benefit. The same level of local authority 
exercises a comparable power for the grant of the third-party compensatory benefit for 
disabled persons provided for by the Act of 30 June 1975. Pursuant to article 34 of the 
Constitution, both the introduction ofthese forms ofwelfare assistance and the principal rules 
regulating their legal status, and in particular the terms of eligibility and the determination of 
categories ofbenefit, are matters for statute. It is for the Government to implement the rules 
thus enacted by the legislature, in particular by establishing eligibility conditions such as age 
requirements, by defining with proper precision the nature of the relevant benefits and by 
deciding how they are to be determined, having regard, where appropriate, in accordance 
with the Act, to other available resources as required by the rules governing the combined 
grant of different benefits. 

It follows that, by subjecting eligibility for the special dependency benefit to conditions as to 
age, resources and the degree of dependency, defined in terms of the need for permanent 
supervision, or assistance for the purpose of acts essential to everyday life, and by leaving it to 
subordinate regulations to specify these conditions in detail, the legislature has not failed to 
exercise to the full the powers conferred by article 34 of the Constitution. Nor has it acted 
unconstitutionally by providing for determination by decree of maximum combined available 
resources of recipients plus, in appropriate cases, their spouse or cohabiting partner It is also 
legitimate to empower the subordinate regulatory authority to vary the amounts of the 
dependency benefit taken into account for the purposes of charging for services by establish
ments in which recipients are admitted, in accordance with recipients' condition. Finally, it is 
not unconstitutional to impose an age-limit for receipt of the benefit by disabled persons 
receiving the third-party compensatory benefit, with a provision that the age-limit falls to be 
determined by decree. The plea that there has been a failure to exercise powers to the full fails. 
(96-387 ne, 21]anuary1997, paras. 4 to 6, p. 23) 

Principle of equality between the sexes 

The constitutional principle of equality between the sexes must be complied with by the 
authority empowered to make regulations, whether or not the authority empowered to enact 
laws reminds it. 
(97-388 DC, 20 Marck 1997, para. 13, p. 31) 

Basis of assessment for social security contributions 

Although in accordance with article 34 of the Constitution it is for the legislature to determine 
the components of the basis of assessment for social security contributions and to provide for 
exemptions and limits thereto, it is for the authority empowered to make regulations to 
determine amounts and rates of exemptions without denaturing the purpose and scope of the 
statute. By providing in the fifth paragraph of section L 242-1 of the Social Security Code that 
employers' contributions for the financing of supplementary retirement and provident 
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benefits are excluded from the basis of assessment to contributions for social security, 
industrial accidents and family allowances as regards a portion below a limit to be set by decree, 
the legislature has not acted ultra vires article 34 of the Constitution. 
(97-388 DG, 20 Marck 1997, para. 15, p. 31) 

Terms for award oflife income or one-offpayment 

Retirement plans confer no right to a payment on terms to be determined by the legislature in 
accordance with article 34 of the Constitution but to payment of a life income or a one-off 
payment, the terms of which do not fall to be determined by statute. 
(97-388 DG, 20 Marck 1997, para. 16, p. 31) 

Determination of maximum resources above which family allowances are not payable 

Although the means-testing of family allowances is one of the fundamental principles of social 
security and as such is a matter for statute pursuant to article 34 of the Constitution, the 
authority empowered to make regulations may determine the maximum resources above 
which family allowances are not payable, provided there is no breach of the provisions 
governing the purposes and scope of legislation on family policy in the 1946 Preamble. 
(97-393 DG, 18 December 1997, para. 43, p. 320) 

Determination of varions parameters for calculating the home child-minding allowance 

By article 34 of the Constitution, whereby 'statutes shall determine ... the fundamental princi
ples of ... social security', both the introduction of child-minding allowance and the rules 
determining that its amount will be a fraction of employers' and employees' social security 
contributions (whether statutory or set by collective agreement), subject to a maximum rate 
and depending on the age of the child and the resources enjoyed by the parents, is a matter for 
statu te. It is for the authority empowered to make regulations to determine the amounts and 
the varions maxima provided for by the legislature in such manner as to generate no 
unjustified differences in treatment between families. 
(97-393 DG, 18 December 1997, para. 46, p. 320) 

Repeal or amendment of earlier statutes 

General principles 

Itis at ail times within the powers of the legislature, acting in the field reserved toit by article 34 
of the Constitution, to amend earlier statutes or to repeal them and enact other provisions in 
their place. The legislature is likewise at liberty to enact new rules to attain or reconcile 
constitutional objectives, and it has sole power to decide whether such rules are necessary; they 
may entail amending or repealing measures which it considers excessive or superfluous. 
However, the exercise of this power may not deprive constitutional requirements of their 
statutory guarantees. 
(97-393 DG, 18December1997, para. 32, p. 320) 

Respective jurisdiction of act and institutional act 

Provisions falling to institutional act 

Provisions enacted to validate a decision taken by the territorial assembly of French Polynesia 
establishing a territorial solidarity tax on certain occupations and activities and certain forms 
of income, on the basis of the powers conferred on territorial authorities by the Institutional 
Act determining the autonomous status of French Polynesia, are institutional in nature. 
(97-390DG, 19November 1997, paras 1and2, p. 254) 
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Statutory provisions enacted in an institutional act 

Sections 3 and 4 of the Act referred, relating to taxation in local authorities in the terri tory of 
French Polynesia, which determine neither the powers of the specific institutions of the 
territory nor the basic rules governing the organization and operation of such institutions, are 
not properly within the scope of an institutional act. 
(97-390 DC, 19 November 1997, para. 12, p. 254) 

Statutory validation 

Principle 

While the legislature may, in the exercise of the powers held by it alone, validate an adminis
trative decision in the general interest, it must abide by judicial decisions having res judicata 
status and the principle that offences and penalties may not have retroactive effect. Moreover, 
the decision that is validated may not violate any constitutional rule or principle, unless the 
general-interest objective pursued by the validation is itself of constitutional status. In such 
event the legislature, subject in appropriate cases to review by the Constitutional Council, must 
reconcile the different constitutional requirements concerned. The constitutionality of the 
Institutional Act relating to Taxation in French Polynesia must be reviewed in the light of these 
principles. 
(97-390 DC, 19 November 1997, para. 3, p. 254) 

While the legislature may validate an administrative decision, except in criminal matters and 
subject to respect for judicial decisions having res judicatastatus and the principle that offences 
and penalties may not have retroactive effect, it may do so only in the general interest or for 
constitutional reasons. The constitutionality of the Institutional Act referred must be reviewed 
in the light of these principles. 
(97-393 DC, 18December1997, para. 24, p. 320) 

Grounds of general interest or constitutional requirement 

By validating the decision of the Territorial Assembly of French Polynesia establishing a 
territorial solidarity tax on specified trades or occupations and types of income, the legisla
ture's purpose was to prevent the emergence of disputes that could have jeopardized the 
continuity of the public service of social protection in French Polynesia and been prejudicial 
to public order. 
(97-390DC, 19November 1997,para. 4,p. 254) 

By validating the taxes and charges mentioned in the Decree of the President of the Republic 
of 5 August 1939, levied by the communes of French Polynesia, which were contested on the 
basis that there was no legal basis for the local autliority decisions introducing them, the 
legislature's purpose was to prevent the emergence of disputes that would have entailed 
serious disruption of administrative services and jeopardized the continuity of local public 
services, compromising the financial balance of the budgets of the relevant authorities. 
(97-390 DC, 19 November 1997, para. 13, p. 254) 

A provision of the Social Security (Finance) Act validates decisions taken on the basis of 
administrative decisions concerning the scaling of scanography and annulled by the Council 
of State on the ground that they were ultra vires. While the legislature is empowered, and is by 
law alone empowered, to validate an administrative decision on grounds of general interest or 
linked to a constitutional requirement, it must however respectjudicial decisions having res 
judicata status and abide by the principle that offences and penalties may have no retroactive 
effect. Moreover, the decision that is validated must violate no constitutional rule or principle, 
save where the legislature, subject to review by the Constitutional Council, is required to 
reconcile different constitutional requirements. 

In the instant case the legislature's intention was to prevent the emergence of disputes that 
would have had the effect of seriously aggravating the financial disequilibrium of the health
care branch of compulsory social security schemes. The validation does not concern decisions 
that violated constitutional rules or principles and does not run counter to judicial decisions 
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having res judicata status or to the principle that offences and penalties may have no retroactive 
effect. The legislature acted legitimately in passing the validation measure. 
(97-393 ne, 18 necember 1997, paras 51and52, p. 320) 

The decisions of the Council of State of 28 March 1997, to which the applicants refer, 
prompted the Govemment to raise the monthly basis for calculation of family allowances for 
1995 by 0.5 %, in addition to the 1.2 % increase made by Decree n° 94-1231of30 December 
1994. In the absence of the provision referred, the increase in the base for 1995 would, by its 
cumulative effect, have considerably raised the aggregate amount of family allowances payable 
in 1996 and subsequent years. The resultant supplementary expenditure would have been an 
estimated three billion francs or more for the years from 1996 to 1998, and this would have 
aggravated the financial disequilibrium of the family branch of the general social security 
scheme. Given the constitutional requirement for financial equilibrium of the social security 
system and the amounts involved, the legislature was entitled to take the validation measure. 
(97-393 ne, 18 necember 1997, para. 25, p. 320) 

Conditions under which statutes are enforced and brought into effect 

Extent of principle of non retroactivity 

The principle of the non-retroactivity of statu tes has constitutional status by virtue of article 8 
of the Declaration of Human and Civic Rights only in relation to the criminal law. It is 
legitimate for the legislature to enact retroactive taxing provisions as long as constitutional 
requirements are not rendered nugatory. 
(97-391 ne, 7 November 1997, para. 6, p. 232) 

The principle of the non-retroactivity of statu tes has constitutional status by virtue of article 8 
of the Declaration of Human and Civic Rights only in relation to the criminal law. It is 
legitimate for the legislature to enact retroactive taxing provisions as long as constitutional 
requirements are not rendered nugatory. The section referred imposes no penalties but 
changes a tax relief given earlier, which no constitutional rule requires to be maintained in 
force. The argument contesting it must be dismissed. 
(97-395ne, 30necember 1997, para. 17, p. 333) 

Terms and conditions for the exercise of the power to make regulations 

Measures implementing statutes 

Intervention of authority empowered to make regulations 

Obligations incumbent on the Government 

The tenth and eleventh paragraphs of the Preamble to the 1946 Constitution do not in 
themselves preclude the means-testing of family allowances. But the regulations provided for 
by statute cannot determine resource ceilings, given the existence of other forms of family 
assistance, in such a manner as to jeopardize compliance with the requirements of the 
Preamble. Subject to that proviso, the section referred is not contrary to the tenth and 
eleventh paragraphs of the Preamble to the 1946 Constitution. 
(97-393ne, 18necember 1997, para. 34, p. 320) 

The provisions of the Social Security (Finance) Act which merely increase the rates of the 
general social contribution applicable to the different categories ofbasis of assessment have no 
impact in themselves on the rate of sickness insurance contribution. But the authority 
empowered to make regulations will have to determine the new rates of sickness insurance 
contribution so as to avoid any break in the equality of socio-vocational categories when 
increasing the rate of the general social contribution and correspondingly reducing the rate of 
the sickness insurance contribution provided for by statute. 
(97-393 ne, 18 necember 1997, para. 7, p. 320) 
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Governmental and administrative organization 

Distribution of state powers between varions bodies 

Application of principle of power to make regulations 

Distribution ofpowers between minister and prefect 

The determination of the authority empowered to record a creditor in the context of the 
four-year prescription rule is a matter for a regulation. 
(97-181L,16December 1997, p. 319) 

Miscellaneous applications 

Section 2 of the Territorial Government of the Republic (Guidance) Act of 6 February 1992, 
as amended, which makes a distinction between central government departments and decen
tralized services, deals with the composition and distribution of the powers conferred on the 
state's civilian administrative departments, which are within the executive branch's jurisdic
tion by virtue of article 20 of the Constitution. Although they refer to other statutory provi
sions, they do not amend either their content or their scope. They cast no doubts on any of the 
fundamental principles or any of the mies that by article 34 of the Constitution are within the 
power to enact laws. They are therefore of regulatory nature. 
(97-180 L, 21January1997, para. 2, p. 29) 

Power of Government to issue ordinances on matters reserved for statute 

Ratification of ordinances 

Forms of ratification 

Implicit ratification 

A provision of the Social Security (Finance) Act again transfers the debt of the Central Social 
Security Schemes Agency (ACOSS) to the Social Debt Amortization Fund (CADES), exten
ding by five years that establishment's period of activity and the period during which contri
butions to reimburse the social debt are payable (Ordinance n° 96-50of24January1996, on 
the reimbursement of the social debt). The provisions of the Ordinance of 24 January 1996, as 
amended by section 31 of the Act referred, and the provisions that are inseparable from it, viz. 
the entire Ordinance with the exception of sections 9 and 12, must be regarded as implicitly 
ratified by the Act referred. They are not unconstitutional. 
(97-393 DG, 18 December 1997, para. 56, p. 320; cf 86-224 DG, 23 ]anuary 1987, para. 24, p. 8) 

CONDITIONS FOR IMPLEMENTING THE SECOND PARAGRAPH OF 
ARTICLE 37 AND ARTICLE 41 OF THE CONSTITUTION 

Social security - Fondamental principles 

Existence of social security schemes 

Basis of assessment for social security contributions 

Although in accordance with article 34 of the Constitution it is for the legislature to determine 
the components of the basis of assessment for social security contributions and to provide for 
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exemptions and limits thereto, it is for the authority empowered to make regulations to 
determine amounts and rates of exemptions without denaturing the purpose and scope of the 
statu te. 
(97-388 DC, 20 Marck 1997, para. 15, p. 31) 

CONSTITUTIONAL COUNCIL AND CONSTITUTIONAL REVIEW 

SCOPE OF REVIEW 

Lack of jm.ïsdiction of Constitutional Council 

Decree dissolving the National Assembly 

No provision of the Constitution empowers the Constitutional Council to hear and determine 
applications for annulment of the Decree of 22 April 1997 dissolving the National Assembly. 
(MrAbraham, 10July1997,p. 157;cf 4June1988,p. 79) 

Statute promulgated but not yet published 

lt follows from article IO and the first paragraph of article 61 of the Constitution that a statu te 
that has been promulgated, whether or not it has been published, cannot be referred to the 
Constitutional Council. 

The National Service (Reform) Actwasfinallypassed by Parliamenton 21October1997. Itwas 
transmitted to the Government the same day. On 28 October the President of the Republic 
signed the instrument promulgating the statute, and by letter dated 29 October 1997, regis
tered the same day at the Secretariat General of the Constitutional Council, the Council 
received a reference from more than sixty senators. The Constitutional Council has no 
jurisdiction to entertain the reference. 
(97-392 DC, 7 November 1997, paras 2 and 3, p. 235) 

Scope of jurisdiction of Constitutional Council 

Statutes promulgated 

Decisions following decision 85-187 DC 

The constitutionality of a statute that has already been promulgated may validly be contested 
on the referral of provisions amending or amplifying it or modifying its scope. Consequently, 
section 27 of the Act referred, which amends the fifth paragraph of section L 242-1 of the 
Social Security Code without modifying its scope, enables the Constitutional Council to rule 
on the constitutionality of that section. 
(97-388 DC, 20 Marck 1997, para. 15, p. 31) 

REFERENCES TO CONSTITUTIONAL COUNCIL -ADMISSIBILI1Y - NO 
CASE TO ANSWER- INADEQUATE GROUNDS 

Admissibility of certain grounds 

Inadmissibility of section LO 111-3-ill of the Social Security Code 

The final paragraph of section LO 111-3 of the Social Security Code, which defines the 
purpose of Social Security (Finance) Acts, provides: 'Amendments not conforming to this 
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section shall not be admissible'. The Standing Orders of the NationalAssembly (Ortler 121-2) 
and of the Senate (Ortler 45), adopted in the exercise of the two Houses' prerogatives, Jay 
down the mies following which the admissibility of amendments to Social Security (Finance) 
Bills moved by members of each House will be verified. It follows that the Constitutional 
Council cannot entertain a reference for review of the conformity of a provision of a Social 
Security (Finance) Act with section LO 111-3 where that provision is the result of an amend
ment whose admissibility has not been contested in Parliament. 
(97-393 DG, 18December1997, para. 22, p. 320) 

Inoperative arguments 

Although it is clear from the parliamentary debates that computer processing of residence 
certificates required of aliens on private visits pursuant to section 5-3 of the Ordinance of 
2 November 1945 might be necessary, the Act referred maltes no provision in that respect. 
Arguments relating to such processing are accordingly inoperative. 
(97-389 DG, 22 April 1997, para. 5, p. 45) 

The argument based on failure to comply with international agreements entered into by 
France is inoperative. 
(97-389 DG, 22 April 1997, para. 13, p. 45) 

Judicial detention not being a criminal penalty, the argument that section 17 of the Act 
referred, by extending the application of section 132-70-1 of the Criminal Code to judicial 
detention, introduces a penalty that is manifestly excessive in relation to the seriousness of the 
offence, is inoperative. 
(97-389 DG, 22 April 1997, paras 65 to 67, p. 45) 

Tax disputes 

Regarding a provision establishing two new levies, the applicants argue that it introduces 
unjustified discrimination between different levels of unearned income through its combined 
effect with other provisions of the General Tax Code, and in particular section 204 A. The 
principle of equality before the tax law must be considered in relation to each form of tax 
separately. Where several different taxes have the shared purpose of helping to achieve 
financial equilibrium in the different branches of the social security system, in the context of 
implementing the principle of national solidarity, the identification of those chargeable to the 
tax must not be allowed to effect a serious break in equality in public burden-sharing. But the 
provisions of the General Tax Code complained of in the instant case do not concern social 
levies, and the argument is accordingly inadmissible. 
(97-393DG, 18Decemberl997,paras8toll,p. 320) 

Provisions adopted by way of amendment 

Parliamentary procedure 

Prin ci pies 

The final paragraph of section LO 111-3 of the Social Security Code, which defines the 
purpose of Social Security (Finance) Acts, provides: 'Amendments not conforming to this 
section shall not be admissible'. The Standing Orders of the National Assembly ( Order 121-2) 
and of the Senate (Ortler 45), adopted in the exercise of the two Ho uses' prerogatives, Jay 
down the mies following which the admissibility of amendments to Social Security (Finance) 
Bills moved by members of each House will be verified. It follows that the Constitutional 
Council cannot entertain a reference for review of the conformity of a provision of a Social 
Security (Finance) Act with section LO 111-3 where that provision is the result of an amend
ment whose admissibility has not been contested in Parliament. 
(97-393 DG, 18 December 1997, para. 22, p. 320) 
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PARAMETERS FOR REVIEW 

Parameters followed 

Declaration of Human and Civic Rights 

Limits to the exercise of rights (article 4) 

Neither article 4 of the Declaration of Human and Civic Rights nor any other constitutional 
rule imposes a constitutional principle of autonomy of decision-making. 
(97-388, 20 Marck 1997, para. 48, p. 31) 

Right to property (article 17) 

By deciding that the standard rate of corporate income tax should apply to capital gains from 
transfers of assets made in financial years commencing on or after lJanuary 1997, without 
applying weightings in the determination of the value of such assets to take account of the 
duration of their entry in a company's balance sheet, the legislature has not acted manifestly 
ultra vires nor violated rights of ownership or any other constitutional requirement, given the 
trend of prices over the past ten years. 
(97-391 DC, 7 November 1997, para. 8, p. 232) 

Fundamental principles recognized by the laws of the Republic 

Not followed 

Principle of favour 

The applicants argue that the principle of labour law whereby, in the event of a conflict of 
rules, the most favourable must be applied is a fundamental principle recognized by the laws 
of the Republic and founded on a statute of 1936. 

The Constitutional Council considers that the sole provision, introduced by the Act of 24June 
1936 as section 31 vc of the Labour Code, to the effect that collective agreements may not 
contain clauses contrary to the laws and regulations in force but may contain more favourable 
causes relates solely to the possibility opened for collective agreements to con tain clauses more 
favourable than the laws and regulations in force. The argument is accordingly inoperative. 
(97-388, 20 Marck 1997, para. 45, p. 31) 

Universality of family allowances 

According to the fundamental principle recognized by the laws of the Republic, pleaded by the 
applicants, the right to the grant of family allowances is recognized irrespective of the situation 
of the families that assume responsibility for bringing up and maintaining children. 

Beginning in the 1930s, the republican legislation that predated the Preamble to the 1946 
Constitution asserted that society was under a duty to protect the family unit and to provide 
families, particularly large families, with material assistance in the interests of children. But 
this legislation never conferred an absolute character on the principle that such assistance 
should be universal and given to ail families regardless. The Act of 11 March 1932, for instance, 
making it compulsory for employers to affiliate to a compensation fund to spread the burden 
of family allowances, provides for the grant of family allowances solely to employed persons 
with one or more dependent children. The Legislative Decree of 29 July 1939 relating to 
French families and the birth-rate abolished the assistance that was previously given from the 
first child upwards and made family allowances payable only from the second child to persons 
engaged in gainful activity. Thereafter, the Social Security (Organization) Ordinance of the 
Provisional Government of the French Republic of 4 October 1945 and the Family Allowances 
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Act of 22 August 1946 made eligibility for family allowances conditional on gainful occupatio
nal activity. The entitlement of ail families to family allowances irrespective of situation cannot, 
therefore, be regarded as one of the fundamental principles recognized by the laws of the 
Republic that are referred to in the Preamble to the 1946 Constitution. 
(97-393 DC, 18 December 1997, para.s 28 and 29, p. 320) 

Preamble to the Constitution of 27 October 1946 - Principles 

Implementation of certain principles 

Right of asylum (fourth paragraph) 

By the fourth paragraph of the Preamble to the Constitution of 27 October 1946, 'Anybody 
who is persecuted by reason ofhis action in support ofliberty shall have the right of asylum in 
the Republic'. The legislature must at ail times secure the legal guarantees for this constitu
tional requirement. 

The confidential treatment of information held by the Office for the Protection of Refugees 
and Stateless Persons on applicants for refugee status in France is a vital guarantee of the right 
of asylum, a constitutional principle which implies inter alia that applicants for refugee status 
must enjoy special protection. It follows that only such officers as are empowered to apply 
asylum law, notably in decisions granting refugee status, may have access to such information 
and in particular to applicants' fingerprints. The possibility given to officers of the gendarme
rie and of the Interior Ministry to have access to the Office's file offingerprints ofapplicants 
for refugee status thus removes the legal guarantee of the constitutional requirement flowing 
from the Preamble to the 1946 Constitution. 

The words' and to the file of fingerprints of applicants for refugee status' in the second 
paragraph of section 8-3 of Ordinance 45-2658 of 2 November 1945 are accordingly uncons
titutional. 
(97-389 DC, 22 April 1997, para.s 25 to 27, p. 45) 

Principle of participation (eighth paragraph) 

Even though the eighth paragraph of the Preamble to the 1946 Constitution implies that the 
determination of detailed mies for giving effect toit must be undertaken in appropriate forms 
of consultation with employers and employees or their representative organizations, neither 
the object not the effect can ever be that they must be determined in the form of collective 
agreements. 

In the Act referred the legislature seeks to promote the establishment of retirement savings 
plans through a process of collective bargaining, with priority for plans established by 
unilateral decisions of employers. While the Act is not applicable in ail cases where plans are to 
be subscribed to as a result of a collective agreement, it is only where such an agreement cannot 
be concluded or is not concluded within six months of the opening of negotiations that 
subscription by unilateral decision of the employer or employers' association is permissible. In 
any event, beyond that period, the possibility of establishing a retirement savings plan by 
collective agreements remains open and the six-month limit on the period allowed for 
establishment by collective bargaining is one of the conditions which the legislature was 
entitled to impose without denaturing the scope of the eighth paragraph of the Preamble. 

Contrary to the argument of the authors of the referral, supervisory committees are to play a 
role in the management of these plans. The argument that the eighth paragraph of the 
Preamble to the 1946 Constitution is violated accordingly fails. 
(97-388, 20 March 1997, para.s 7, 8 and 9, p. 31) 

Individual and family rights(tenth paragraph) 

A provision of the Social Security (Finance) Act subjects family allowances to a means-test. 
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The authority empowered to enact laws and the authority empowered to make regulations, in 
the exercise of their respective fonctions, must both determine the detailed rules for the 
exercise of their powers in full compliance with the tenth and eleventh paragraphs of the 
Preamble to the 1946 Constitution. 

The constitutional requirement of the tenth and eleventh paragraphs of the Preamble to the 
1946 Constitution implies implementing a policy of national solidarity with families. But it is 
legitimate for the legislature, in its concern to meet this requirement, to opt for the forms of 
family assistance that seem most appropriate. Apart from the forms of assistance paid direct by 
social security bodies, these can take the form of general or specific benefits paid direct or 
indirectly to families both by social security bodies and by public authorities. They include the 
family quotient tax scheme. 

The tenth and eleventh paragraphs of the Preamble to the 1946 Constitution do not in 
themselves preclude the means-testing of family allowances. But the regulations provided for 
by statute cannot determine resource ceilings, given the existence of other forms of family 
assistance, in such a manner as to jeopardize compliance with the requirements of the 
Preamble. Subject to that proviso, the section complained ofis not contrary to the tenth and 
eleventh paragraphs of the Preamble to the 1946 Constitution. 
(97-393 DC, 18December1997, paras 30 to 34, p. 320) 

The tenth paragraph of the Preamble to the Constitution of 27 October 1946 states that 'the 
Nation shall ensure that individuals and families enjoy the necessary conditions for their 
development'. Aliens who have a stable and regular residence in France are entitled, in the 
same way as nationals, to lead a normal family life. Serious interferences with their private life 
are a violation of their individual liberty, as would be the case if they were nationals. 
(97-389 DC, 22 April 1997, para. 44, p. 45) 

Right to a decent standard ofliving (eleventh paragraph) 

By the eleventh paragraph of the Preamble to the Constitution of 27 October 1946, 'the 
Nation shall guarantee to al!, notably children, mothers and aged workers, health care, 
material security, rest and leisure. Any human being who by reason of age, mental or physical 
state, or the economic situation, is incapable of working, has the right to obtain means of 
subsistence from the community'. This principle does not in itself preclude the legislature 
from establishing a solidarity scheme to be implemented by departments. But the regulatory 
provisions and individual decisions provided for by the Act must be adopted, subject to judicial 
review, in such a manner as to avoid contravening the eleventh paragraph of the Preamble, 
having regard to the diverse nature of the situations that can arise. Any other interpretation 
would be unconstitutional. 
(96-387 DC, 21]anuary 1997, para. 9, p. 23) 

Section 1 of the Act referred would allow any person employed under a private con tract and 
covered by the retirement pension scheme provided for by Title V of Book III of the Social 
Security Code or section 1024 of the Rural Code and the supplementary retirement schemes 
provided for by Title II of Book IX of the Social Security Code and salaried advocates covered 
by the Caisse nationale des barreaux français to subscribe to a retirement savings plan. The 
object is not to overtum the principle or the organization of old-age retirement insurance but 
simply to establish an optional retirement savings plan which, by section 3, will offer its 
subscribers the payment either of a life income or of a one-off payment when they reach a 
specified age or cease their activity; these payments would be additional to the social security 
schemes. There is no change to the rights and obligations flowingfrom the general retirement 
insurance of the social security scheme and of the supplementary schemes; there is accordin
gly no violation of the general principles. 
(97-388, 20 March 1997, para. 4, p. 31) 

A provision of the Social Security (Finance) Act subjects family allowances to a me ans-test. 

The authority empowered to enact laws and the authority empowered to make regulations, in 
the exercise of their respective fonctions, must both determine the detailed rules for the 
exercise of their powers in full compliance with the tenth and eleventh paragraphs of the 
Preamble to the 1946 Constitution. 
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The constitutional requirement of the tenth and eleventh paragraphs of the Preamble to the 
1946 Constitution implies implementing a policy of national solidarity with families. But it is 
legitimate for the legislature, in its concern to meet this requirement, to opt for the forms of 
family assistance that seem most appropriate. Apart from the forms of assistance paid direct by 
social security bodies, these can take the form of general or specific benefits paid direct or 
indirectly to families both by social security bodies and by public authorities. They include the 
family quotient tax scheme. 

The tenth and eleventh paragraphs of the Preamble to the 1946 Constitution do not in 
themselves preclude the means-testing of family allowances. But the regulations provided for 
by statu te cannot determine resource ceilings, given the existence of other forms of family 
assistance, in such a manner as to jeopardize compliance with the requirements of the 
Preamble. Subject to that proviso, the section complained of is not contrary to the tenth and 
eleventh paragraphs of the Preamble to the 1946 Constitution. 
(97-393 DC, 18 December 1997, paras 30 to 34, p. 320) 

Principles of constitutional value stated by articles of the Constitution 

Individual liberty 

Section 13(6) of the Act referred inserts after the twelfth paragraph of section 35bis of the 
Ordinance of 2 November 1945 a paragraph to empower the Public Prosecutor, where he 
believes that a person does not have the means to ensure his representation, to apply to the 
First President of the Court of Appeal or his Delegate for a suspension order where there is an 
appeal by the Prefect or the State Counsel against an order of the Tribunal de Grande Instance 
refusing to renew a judicial detention order, with or without a house arrest order. 

By article 66 of the Constitution, 'No one shall be arbitrarily detained. Thejudicial authority, 
guardian of individual liberty, shall ensure the observance of this principle as provided by 
statute'. 

The effect of this provision is that where a judge, in the exercise of the jurisdiction conferred 
on him by article 66 of the Constitution as guardian of individual liberty, makes a judicial order 
in due form that a person must be released, there can be no opposition to such order, even 
pending an appeal. 

However, the judicial authorities consist both of the judges and of the State Counsel. And the 
legislature may provide for different procedures in different circumstances and for different 
categories of persons, provided the differences do not originate in unjustified forms of 
discrimination and provided litigants are assured of equal guarantees, notably as to respect for 
defence rights, which in turn entai! the existence of a fair procedure. In the instant case the 
State Counsel was given jurisdiction by the legislation referred to act in specified circumstan
ces which distinguish him from the parties to the action - the alien and the departmental 
representative of central government. 

The legislature provided that the State Counsel, on whom section 35bis of the Ordinance of 
2 November 1945 confers authority to appeal, may apply to the First President of the Court of 
Appeal or his Delegate for a suspension order only where he believes that a person does not 
have the means to ensure his representation. The purpose of the legislation is to ensure that 
the person concerned remains at the disposai of the courts so that he can be present at the 
hearing of the appeal against the order of the President of the Tribunal de Grande Instance or his 
delegate. The application by the State Counsel must accompany the appeal which is made 
immediately after the order has been made and transmitted to the First President of the Court 
of Appeal or his Delegate. Only this judge, in the exercise of the jurisdiction conferred on him 
by section 66 of the Constitution as guardian of individual liberty, may make an immediate 
order that the appeal shall have suspensory effect. The need for the First President to make his 
order without delay prompted the legislature to provide that he should act solely on the basis 
of the documents in the case. But these documents must include those needed to ascertain the 
person' s ability to ensure that he is represented, in particular th ose supplied by the parties in 
the proceeding before the Tribunal de Grande Instance. And the First President has only to 
determine whether the alien has adequate possibilities ofbeing represented, whereas he must 
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consider the conditions for application of section 35bis when hearing the appeal within 
forty-eight hours of the reference to him. 

The section referred is accordingly not unconstitutional. 
(97-389 DC, 22 April 1997, paras 56 to 64, p. 45) 

Parameters not followed and factors not considered 

Parameters not followed for constitutional review of statutes 

Principle of 'legitimate expectations' 

There is no constitutional principle securing the principle of 'legitimate expectations'. 
(97-391 DC, 7 November 1997, para. 6, p. 232) 

MEANING AND SCOPE OF THE DECISION 

Qualified interpretations 

Examples of interprétation neutralisante 

Criminal law 

While the legislature has the power to enact provisions for the entry into force of statu tes, it 
must do soin such a manner as to avoid contravening the constitutional principle that a more 
severe criminal statu te may not have retroactive effect. Consequently, the criminal provisions 
contained in subsection IV of section 24 and in section 26 may be applied only to things done 
after the date of promulgation. Subject to this interpretation, section 34 of the Act referred, 
whereby the Act as a whole was to enter into force on 1January1997, is not unconstitutional. 
(96-387 DC, 21January 1997, paras 20 and 21, p. 23) 

Law applicable to aliens 

Section 13(1) of the Act inserts, after the fourth paragraph of section 35bis, a subsection 4 
whereby a written reasoned decision of the representative of the state in the department may 
order the detention in premises not belonging to the prisons administration, for such time as 
is strictly necessary to arrange for his departure, of an alien who is the subject of a detention 
order in one of the circumstances specified in subsections 1 to 3 and has not obeyed a 
departure order within seven days following the end of the previous detention period. The 
legislature must be regarded as having authorized only one repeat detention order, and only 
when the alien has refused to obey the departure order. Subject to that interpretation, and 
bearing in mind that changes in situations of fact and law applying to the persans concerned 
must be taken into account by the authorities subject to judicial review, given public order 
constraints, there is no excessive violation of individual liberty. 
(97-389 DC, 22 April 1997, paras 50 to 52, p. 45) 

By virtue of section 12bis(5) of Ordinance n° 45-2658 of 2 November 1945, a temporary 
residence permit is issued automatically unless the alien's presence constitutes a threat to 
public order, the alien not being in a polygamous marriage but being the father or mother of 
a French minor aged Jess than 16 and residing in France, provided he actually maintains him. 
For the purposes of this provision, a father or mother must be regarded as actually maintaining 
the child if he or she takes the necessary measures, having regard to his or her resources, to 
maintain him; any other interpretation would be contrary to the right to a normal family life. 
Subject to that interpretation, the provision is constitutional. 
(97-389 DC, 22 April 1997, para. 39, p. 45) 
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Defence rights 

None of the provisions of section 8-2 of Ordinance n° 45-2658 of 2 November 1945, which 
establishes a procedure for summary inspection of certain vehicles, precludes the driver from 
contacting a person of his choice. Subject to that interpretation, the provisions in question do 
not violate defence rights. 
(97-389DG, 22April1997,para.s 19and20,p. 45) 

RIGHTS AND LIBERTIES 

PUBLIC LIBERTIES - GENERAL 

Aliens 

Although the legislature has the power to enact provisions governing the entry and residence 
of aliens in order to safeguard the constitutional objective of public order, it must reconcile 
that objective with respect for the fundamental rights and liberties enjoyed by ail those who 
reside in the Republic. These rights and liberties include the freedom to corne and go, which 
is not confined within national territory but includes the right to leave it, and freedom to 
marry. 

Consequently, the power conferred on the police and the gendarmerie to withhold the 
passport or other travel document of an alien in an irregular situation for the sole purpose of 
ensuring that he will be in possession of that document so that he can be made to leave the 
country cannot preclude the alien from exercising his right to leave the country or his other 
fundamental rights and liberties, the travel document being capable ofbeingwithheld onlyfor 
a limited period in strict proportion to the authorities' needs, subject to judicial review, which 
may order a stay of execution. 

It follows that the substitution of the receipt for the passport or travel document does not 
prevent the alien from exercising his rights and freedoms, which are not subject to the 
regularity of his residence situation. 
(97-389 DG, 22 April 1997, paras JO to 12, p. 45) 

It is for the legislature to determine, in full compliance with constitutional principles and 
having regard to the public interest, the measures applicable to the entry and residence of 
aliens in France. By providing for a register and a memory of fingerprints of aliens who apply 
for a residence permit after three months have elapsed sin ce their arrivai in France, or who are 
in an irregular situation, or who are ordered to be expelled from France, and the possibility of 
computer processing of this information in accordance with the Act of 6 January 1978, the 
legislature has not excessively violated individual liberty in an unconstitutional manner. 
(97-389 DG, 22 April 1997, para. 24, p. 45) 

No constitutional principle or rule provides aliens with a general, absolu te right to enter and 
reside in France. It is for the legislature to reconcile the constitutional objective of the 
preservation of public order with the constraints of individual liberty and the right to family 
life. 
(97-389 DG, 22 April 1997, para. 36, p. 45) 

Subsections 3 to 5 of section 12bis of the Ordinance of 2 November 1945 exclude aliens 
married polygamously from entitlement to a temporary residence permit. This must be 
understood to apply solely to aliens residing in that state in France. Subject to that interpre
tation, the legislature, by imposing that condition as a matter of public interest, has not 
violated any constitutional principle or right. In particular, in the determination of an 
objective situation, no distinction may be made between women and men. 
(97-389 DG, 22 April 1997, para. 37, p. 45) 
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Although the legislature has the power to enact provisions governing the entry and residence 
of aliens in order to safeguarf the constitutional objective of public order, it must reconcile 
that objective with respect for the fundamental rights and liberties enjoyed by ail those who 
reside in the Republic. 
(97-389DC, 22Afrril 1997, para. 43, p. 45) 

The tenth paragraph of the Preamble to the Constitution of 27 October 1946 states that 'the 
Nation shall ensure that individuals and familles enjoy the necessary conditions for their 
development'. Aliens who have a stable and regular residence in France are entitled, in the 
same way as nationals, to lead a normal family life. Serious interferences with their private life 
are a violation of their individual liberty, as would be the case if they were nationals. 
(97-389DC, 22Afrril1997, para. 44, p. 45) 

PROTECTION OF INDIVIDUAL LIBERTIES BY THE COURTS 

Scope of article 66 of the Constitution 

By article 66 of the Constitution, 'No one shall be arbitrarily detained. The judicial authority, 
guardian of individual liberty, shall ensure the observance of this principle as provided by 
statute'. 

The effect ofthis provision is that where ajudge, in the exercise ofthejurisdiction conferred 
on him by article 66 of the Constitution as guardian of individual liberty, makes a judicial order 
in due form that a person must be released, there can be no opposition to such order, even 
pending an appeal. 
(97-389DC, 22Afrril 1997, paras 59to 61, p. 45) 

Separation of powers 

Penalties imposed by an administrative authority 

Neither the principle of the separation of powers nor any other constitutional principle or rule 
precludes an administrative authority, acting in the exercise of its public prerogatives, from 
exercising a power to impose penalties, provided the penalty entails no deprivation ofliberty 
and the exercise of the power is by statute accompanied by measures to secure the rights and 
liberties guaranteed by the Constitution. Particular respect is due to the principles that 
penalties must be necessary and authorized by statute and to defence rights, these principles 
being applicable to ail punitive penalties even if their imposition is reserved by statute for 
nonjudicial bodies. 
(97-389 DC, 22 AfrriJ 1997, para. 30, p. 45) 

Identity checks 

Checks at business premises 

Section 19 of the Act referred inserts in the Code of Criminal Procedure a section 78-2-1 
empowering senior law-enforcement officers and, on their orders or responsibility, criminal 
investigation police officers and deputy criminal investigation police officers mentioned in 
sections 20 and 21(1) of the Code, acting on instructions from the State Counsel, to enter 
business premises and their annexes and dependent premises, unless used as residential 
accommodation. The pmpose of such entry is to ensure that activities carried out in those 
premises have been properly registered and that returns have been made to social security and 
revenue departments, to inspect the registers of staff and documents attesting that pre
recruitment checks have been made, to verify the identity of persons engaged in the activities, 
solely in order to check that the information has been entered in the register of staff and that 
pre-recruitment returns have been filed. 
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lt is necessary to seek out offenders in order to safeguard constitutional principles and rights. 
It is for the legislature to reconcile this constitutional objective with the need to protect private 
property and the exercise of individual liberties, in particular the inviolability of the home. 

Given the need to combat illegal employment relations, the legislature was entitled to provide 
for inspections at private business premises, given that they are accompanied by proper 
procedural safeguards. The legislature empowered State Counsel, ajudicial oflicer, to autho
rize entry into business premises, requiring his warrants to specify suspected offences among 
those defined by sections L 324-9 and L 341-6 of the Labour Code that might be detected at the 
relevant premises; it requires warrants to be valid for no more than one month and to be 
presented to the person in charge of the premises or his representative; measures taken must 
be set down in a report handed to that person; operations conducted by criminal investigation 
police oflicers are under the direction and control of the State Counsel, who is responsible for 
monitoring their actual performance and terminating them at the right moment. Given these 
procedural safeguards, section 78-2-1 of the Code of Criminal Procedure is constitutional. 
(97-389 DC, 22 April 1997, parw; 73 to 76, p. 45) 

Other 

Section 18 of the Act referred adds a paragraph to section 78-2 of the Code of Criminal 
Procedure which, within an area delimited by the land borders and coast of French Guiana 
and a line drawn 20 kilometres beyond them, permits the identity of any person to be checked 
in accordance with the rule set out in the first paragraph, in order to check compliance with 
the obligations as to possession and presentation of the documents specified by the statute. 

It is for the legislature to reconcile the exercise of the freedoms secured by the Constitution 
with the need to prevent breaches of public order and the search for offenders. 

The identity checks provided for by the section referred are conducted, subject to judicial 
review; by the usual requirements as to form and substance. They are conducted in order to 
check compliance with the obligations as to possession and presentation of the documents 
specified by the statute. The areas concerned are defined very precisely as to their nature and 
extent and are particularlyvulnerable to offences and breaches of public order connected with 
the international movement of persons. The specific situation in French Guiana as regards 
illegal immigration prompted the legislature to take the measures complained of without 
breaking the balance required by the Constitution between the needs of public order and the 
safeguarding of individual liberty. 
(97-389DC, 22April1997, parw; 69to 72,p. 45) 

Checks at business premises 

Detection of offences against the Labour Code 

Section 19 of the Act referred inserts in the Code of Criminal Procedure a section 78-2-1 
empowering senior law-enforcement oflicers and, on their orders or responsibility, criminal 
investigation police oflicers and deputy criminal investigation police oflicers mentioned in 
sections 20 and 21(1) of the Code, acting on instructions from the State Counsel, to enter 
business premises and their annexes and dependent premises, unless used as residential 
accommodation. The purpose of such entry is to ensure that activities carried out in those 
premises have been properly registered and that returns have been made to social security and 
revenue departments, to inspect the registers of staff and documents attesting that pre
recruitment checks have been made, to verify the identity of persons engaged in the activities, 
solely in order to check that the information has been entered in the register of staff and that 
pre-recruitment returns have been filed. 

It is necessary to seek out offenders in order to safeguard constitutional principles and rights. 
It is for the legislature to reconcile this constitutional objective with the need to protect private 
property and the exercise of individual liberties, in particular the inviolability of the home. 

Given the need to combat illegal employment relations, the legislature was entitled to provide 
for inspections at private business premises, given that they are accompanied by proper 
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procedural safeguards. The legislature empowered State Counsel, ajudicial officer, to autho
rize entry into business premises, requiring his warrants to specify suspected offences among 
th ose defined by sections L 324-9 and L 341-6 of the Labour Code that might be detected at the 
relevant premises; it requires warrants to be valid for no more than one month and to be 
presented to the person in charge of the premises or his representative; measures taken must 
be set down in a report handed to that person; operations conducted by criminal investigation 
police officers are un der the direction and control of the State Counsel, who is responsible for 
monitoring their actual performance and terminating them at the right moment. Given these 
procedural safeguards, section 78-2-1 of the Code of Criminal Procedure is constitutional. 
(97-389 DG, 22 April 1997, paras 73 ta 76, p. 45) 

Administrative inquiries 

No violation of individual liberty 

Checks on aliens' accommodation 

Inquiries that the prefect asks the police or gendarmerie to conduct in order to ascertain 
whether earlier applications made by the supplier of accommodation do not reveal cases of 
fraud against the law are in the nature of administrative inquiries. They will be confined to 
seeking the information needed to establish such fraud. 
(97-389 DG, 22 April 1997, para. 4, p. 45) 

Individual liberty and aliens 

Checks on aliens' accommodation 

Section 1 of the Act referred amends the conditions for approving the accommodation 
certificate required of aliens for private visits by the Ordinance of 2 November 1945. It 
provides among other things that the representative of the state in the department, who now 
has the power to approve accommodation certificates, may refuse to do so where 'applications 
from the supplier of the accommodation reveal that the procedure is being abused for the 
purposes of inquiries which the representative of the State in the department asks the police or 
gendarmerie to conduct'. The reference to abuse of the procedure must be understood as a 
reference to fraud against the law. The administration is always at leisure, even in the absence 
of a statutory authorization, to reject an application that is made fraudulently. Fraud can be 
established with certainty, subject to judicial review, only on the basis of objective and rational 
criteria. Inquiries which the representative of the state in the department of asks the police or 
gendarmerie to conduct, which are in the nature of administrative inquiries, will be confined 
to seeking the information needed for that purpose. While it is clear from the parliamentary 
debates that computer processing of accommodation certificates may be necessary, the statute 
makes no provision in that respect. In any event, the computer records would be subject to the 
statutory restrictions on databases, records and freedoms. The provision complained of does 
not therefore excessively violate individual freedom. 
(97-389 DG, 22 April 1997, paras 2 ta 6, p. 45) 

Administrative detention 

Section 13(1) of the Act inserts, after the fourth paragraph of section 35bis, a subsection 4 
whereby a written reasoned decision of the representative of the state in the department may 
order the detention in premises not belonging to the prisons administration, for such time as 
is strictly necessary to arrange for his departure, of an alien who is the subject of a detention 
order in one of the circumstances specified in subsections 1 to 3 and has not obeyed a 
departure order within seven days following the end of the previous detention period. The 
legislature must be regarded as having authorized only one repeat detention order, and only 
when the alien has refused to obey the departure order. Subject to that interpretation, and 
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bearing in mind that changes in situations of fact and law applying to the persons concerned 
must be taken into account by the authorities subject to judicial review, given public order 
constraints, there is no excessive violation ofindividual liberty. 
(97-389 ne, 22 April 1997, paras 50 to 52, p. 45) 

Section 13(2) of the Act extends from twenty-four hours to forty-eight hours the time within 
which the court must be seised in the event of a decision to detain a person in premises not 
belonging to the prisons administration and reduces from six to five days the supplementary 
detention period that its order may open. 

By article 66 of the Constitution the judicial authority is guardian of individual liberty. The 
provision complained of meets this requirement by subjecting to judicial review ail extensions 
beyond forty-eight hours of detention in premises not belonging to the prisons administration 
of an alien who is in one of the circumstances specified in subsections 1 to 3 of section 35bis. 
(97-389 ne, 22 April 1997, paras 53 to 55, p. 45) 

Suspensory effect of appeal 

Section 13(6) of the Act referred inserts after the twelfth paragraph of section 35bis of the 
Ordinance of 2 November 1945 a paragraph to empower the Public Prosecutor, where he 
believes that a person does not have the means to ensure his representation, to apply to the 
First President of the Court of Appeal or his Delegate for a suspension order where there is an 
appeal by the Prefect or the State Counsel against an order of the Tribunal de Grande Instance 
refusing to renew a judicial detention order, with or without a house arrest order. 

By article 66 of the Constitution, 'No one shall be arbitrarily detained. The judicial authority, 
guardian of individual liberty, shall ensure the observance of this principle as provided by 
statute'. 

The effect of this provision is that where a judge, in the exercise of the jurisdiction conferred 
on him by article 66 of the Constitution as guardian of individual liberty, makes a judicial order 
in due form that a person must be released, there can be no opposition to such order, even 
pending an appeal. 

However, the judicial authorities consist both of the judges and of the State Counsel. And the 
legislature may provide for different procedures in different circumstances and for different 
categories of persons, provided the differences do not originate in unjustified forms of 
discrimination and provided litigants are assured of equal guarantees, notably as to respect for 
defence rights, which in turn entai! the existence of a fair procedure. In the instant case the 
State Counsel was given jurisdiction by the legislation referred to act in specified circumstan
ces which distinguish him from the parties to the action - the alien and the departmental 
representative of central government. 

The legislature provides that the State Counsel, on whom section 35bis of the Ordinance of 
2 November 1945 confers authority to appeal, may apply to the First President of the Court of 
Appeal or his Delegate for a suspension order only where he believes that a person does not 
have the means to ensure his representation. The purpose of the legislation is to ensure that 
the person concerned remains at the disposai of the courts so that he can be present at the 
hearing of the appeal against the order of the President of the Tribunal de Grande Instance or his 
delegate. The application by the State Counsel must accompany the appeal which is made 
immediately after the order has been made and transmitted to the First President of the Court 
of Appeal or his Delegate. Only this judge, in the exercise of the jurisdiction conferred on him 
by section 66 of the Constitution as guardian of individual liberty, may make an immediate 
order that the appeal shall have suspensory effect. The need for the First President to make his 
order without delay prompted the legislature to provide that he should act solely on the basis 
of the documents in the case. But these documents must include those needed to ascertain the 
person's ability to ensure that he is represented, in particular those supplied by the parties in 
the proceeding before the Tribunal de Grande Instance. And the First President has only to 
determine whether the alien has adequate possibilities ofbeing represented, whereas he must 
consider the conditions for application of section 35bis when hearing the appeal within 
forty-eight hours of the reference to him. 

The section referred is accordingly not unconstitutional. 
(97-389 ne, 22 April 1997, paras 56 to 64, p. 45) 
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Detention by court order 

Section 17 of the Act referred extends the conditions for application of section 132-70-1 of the 
Criminal Code. The procedure laid down by the section is made applicable to aliens found 
guilty of offences specified in section 19, the first paragraph of section 27 or the sixth 
paragraph of section 33 of the Ordinance of 2 November 1945. Since detention by court order 
is not a penalty, the argument that the penalty established by section 17 is manifestly out of 
proportion to the seriousness of the offence is inoperative. 
(97-389DC, 22 April 1997, para. 65, p. 45) 

Computer processing of personal data 
If the accommodation certificates issued to aliens on private visits under section 5-3 of the 
Ordinance of 2 November 1945 were processed by computer, they would be subject to the 
statutory provisions applicable to databases and records and individual liberty. 
(97-389 DC, 22 April 1997, para. 5, p. 45) 

Summary inspections of vehicles 
Section 3 of the Act referred inserts a section 8-2 in the Ordinance of 2 November 1945, 
authorizing criminal investigation police officers, with the driver's consent or on instructions 
from the State Counsel, to undertake summary inspections of certain vehicles on the public 
highway, excluding private cars, in order to seek offenders in relation to the entry and 
residence of aliens. 

It is necessary to seek out offenders in order to safeguard constitutional principles and rights. 
It is for the legislature to reconcile this constitutional objective with the exercise of constitu
tionally guaranteed liberties, including individual liberties, in particular the inviolability of the 
home, and to allow the judicial authority, in accordance with article 66 of the Constitution, to 
exercise proper review of the form and substance of the conditions imposed by the legislature 
for that purpose. 

The inspections provided for by the first three paragraphs of section 8-2 are conducted in 
order to detect and establish offences in relation to the entry and residence of aliens in France 
in areas that are precisely defined and are particularly vulnerable in terms of the international 
movement of persons. Private cars are excluded. The procedure established by section 8-2, 
being a criminal investigation police operation, is subject to the control of the State Counsel by 
virtue of the Code of Criminal Procedure. If the driver does not consent, the vehicle may be 
immobilized for no more than four hours pending instructions from the State Counsel, giving 
a specific and personalized authorization to inspect the vehicle, which, unlike authorization to 
search it, is intended solely to determine that there are no concealed passengers. Moreover, 
according to the provisions complained of, 'the inspection, which shall last no longer than is 
strictly necessary, shall be made in the driver's presence, and a report recording the date and 
time of the beginning and end of the inspection shall be made', one copy being handed to the 
driver and one transmitted without delay to the State Counsel. The guarantees attaching to 
personal liberties are accordingly, given the foregoing specifications, not violated. 

It was legitimate for the legislature to take account of the specific situation of French Guiana 
in terms of the international movement of persons by making the first two paragraphs of 
section 8-2 applicable to the department in an area delimited by its land borders and a line 
drawn 20 kilometres beyond them without departing from the balance struck by the Consti
tution between the need to safeguard public order and the need to safeguard individual 
liberty. 
(97-389 DC, 22 April 1997, paras 17 ta 21, p. 45) 

RIGHTS OF REDRESS 

Administrative procedure 
Section 13(2) of the Act extends from twenty-four to forty-eight hours the time within which 
the court must be seised in the event of a decision to detain a person in premises not belonging 
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to the prisons administration and reduces from six to five days the supplementary detention 
period that its order may open. 

The change in these periods does not in itself deprive the alien of the right to contest the 
administrative decision ordering him to leave France, as organized and guaranteed by 
section 22bis of the Ordinance of 2 November 1945. The argument that the alien is deprived 
of the effective exercise of the right to seek redress against deportation orders must be 
rejected. 
(97-389DG, 22 April 1997, para'53 to55, p. 45) 

PRINCIPLES OF CRIMINAL IAW 

Principle that offences and penalties must be defined by statute 

Principles governing the imposition of penalties . 

Gene rai 

The effect of article 8 of the Declaration of Human and Civic Rights, which applies to ail 
punitive penalties as a fundamental principle recognized by the laws of the Republic, is that a 
penalty may not be imposed without respect for the principle that offences and penalties must 
be defined by statute, the principle that penalties must be necessary, the principle of the 
non-retroactivity of criminal statutes that are more severe than their predecessors and the 
principle that defence rights must be respected. 
(97-395 DG, 30 December 1997, para. 37, p. 333) 

Nonjudicial authorities 

Neither the principle of the separation of powers nor any other constitutional principle or rule 
precludes an administrative authority, acting in the exercise of its public prerogatives, from 
exercising a power to impose penalties, provided the penalty entails no deprivation ofliberty 
and the exercise of the power is by statute accompanied by measures to secure the rights and 
liberties guaranteed by the Constitution. Particular respect is due to the principles that 
penalties must be necessary and authorized by statute and to defence rights, these principles 
being applicable to ail punitive penalties even if their imposition is reserved by statute for 
nonjudicial bodies. 
(97-389 DG, 22 April 1997, para. 30, p. 45) 

The constitutional principle of defence rights must be respected by administrative authorities 
even if the legislature does not remind them. Measures for the withdrawal of residence permits 
or residence cards provided for by sections 4 and 5 of the Act referred are in the nature of 
penalties, and the administrative authorities, subject to judicial review, must respect defence 
rights. 
(97-389 DG, 22 April 1997, para. 32, p. 45) 

Scope 

Tax penalties 

Fines for breaches of the rules governing invoices 

By the new section 17 40 ter A, inserted in the General Tax Code by section 85 (IV) of the Act 
referred: 'Where there is any omission or error in an invoice or document having equivalent 
status for the purposes of sections 289 and 290 quinquies, a fine shall be payable of 1 OO F per 
omission or error. Failure to present such documents shall likewise be punishable by a fine of 
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IO 000 F per document not presented. Such fines shall not be charged before thirty days have 
elapsed from service of the document whereby the administration notifies the offender of the 
fine it is planning to impose, the grounds for the fine and the possibilities available to the 
offender to make his views known within that period. Fines shall be charged by the procedures 
and subject to the guarantees provided for in respect of turnover taxes. Objections to them 
shall be examined and settled in the same way as for those taxes.' Notwithstanding the 
procedural guaran~ees accompan~ng it, this new secti?n might in ~any cases prom~t ~e 
imposition of fines m amounts manlfestly out of proporUon to the senousness of the om1ss1on 
or error recorded, and to the profit that might thereby be made. Section 85(IV) must 
accordingly be declared unconstitutional, as must the words 'and 1740 ter A' in 
section 85 (III). But by amending section 1740 ter of the General Tax Code to penalize the 
presentation of invoices not actually corresponding to genuine supplies of goods or services, 
byafine of 50 % of the amount of the invoice, the legislature has not introduced a fine thatis 
manifestly out of proportion to the offence. It has accordingly not acted in contravention of 
article 8 of the Declaration ofHuman and Civic Rights. 
(97-395 DG, 30 December 1997, paras 39 and 40, p. 333) 

Prohibition on retroactive provisions 

Scope of principle 

While the legislature has the power to enact provisions for the entry into force of statutes, it 
must do soin such a manner as to avoid contravening the constitutional principle that a more 
severe criminal statute may not have retroactive effect. Consequently, the criminal provisions 
contained in subsection IV of section 24 and in section 26 may be applied only to things done 
after the date of promulgation. Subject to this interpretation, section 34 of the Act referred, 
whereby the Act as a whole was to enter into force on 1 January 1997, is not unconstitutional. 
(96-387 DG, 21 January 1997, paras 20 and 21, p. 23) 

Statutory validation 

Sections 3 and 4 of the Institutional Act on Taxation in French Polynesia cannot have the 
effect, even indirect, of excluding provisions laying down penalties in respect of taxation from 
tlie requirement to respect the principle that more severe penalties may not have retroactive 
effect. The competent authorities must, if need be, ensure that the principle is respected when 
applying those sections of the Act. 
(97-390, 19 November 1997, para. 14, p. 254) 

Necessity for penalties and immediate application of the more lenient statute 

Proportionality of penalties 

Limited review by Constitutional Council 

The administrative penalties provided for by the Act referred, which are not automatic and are 
ordered subject to review by the administrative courts, which may order a stay of execution, are 
not manifestly disproportionate, even given tlie criminal penalties that may also be ordered. 
Absent disproportion, it is not for tlie Constitutional Co un cil to substitute its judgment for that 
of the legislature as to the need for penalties attaching to the conduct to be suppressed. 
(97-389 DG, 22 Ajnil 1997, para. 31, p. 45) 

Rule against cumulative penalties 

Cumulative penalties 

The administrative penalties provided for by the Act referred, which are not automatic and are 
ordered subject to review by the administrative courts, which may order a stay of execution, are 
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not manifestly disproportionate, even given the criminal penalties that may also be ordered. 
Absent disproportion, it is not for the Constitutional Council to substitute its judgement for 
that of the legislature as to the need for penalties attaching to the conduct to be suppressed. 
(97-389 DC, 22 April 1997, para. 31, p. 45) 

Where an administrative penalty can be combined with a criminal penalty, the principle of 
proportionality requires that the aggregate amount of the two penalties should not exceed the 
maximum available for one ofthem. The administrative andjudicial authorities must ensure 
that this constraint is met. 
(97-395 DC, 30December 1997, para. 41, p. 333) 

Defence rights in criminal law 

No infringement of defence rights 

None of the provisions of section 8-2 of Ordinance n° 45-2658 of 2 November 1945, which 
establishes a procedure for summary inspection of certain vehicles, precludes the driver from 
contacting a person ofhis choice. A report recording the date and time of the beginning and 
end of the inspection is handed to the driver. 

The guarantees attaching to defence rights are accordingly, given the foregoing specifications, 
not violated 
(97-389 DC, 22 Aprill 997, paras 19 and 20, p. 45) 

FREEDOM TO COME AND GO 

The legislature must reconcile the constitutional objective of public order with respect for the 
fundamental rights and liberties enjoyed by al! those who reside in the Republic. These rights 
and liberties include the freedom to corne and go, which is not confined within national 
territory but includes the right to leave it. The power conferred on the police and the 
gendarmerie to withhold the passport or other travel document of an alien in an irregular 
situation is conferred for the sole purpose of ensuring that he will be in possession of that 
document so that he can be made to leave the country. He may under no circumstances be 
prevented from exercising his right to leave the country. If the alien applies for return of his 
document in order to leave the country, the document must be returned to him without delay 
at the point of departure. It follows that the provision complained of is contrary to no 
constitutional principles or rules. 
(97-389 DC, 22 April 1997, paras 10 to 12, p. 45) 

RIGHT OF ASYLUM 

Principle 

By the fourth paragraph of the Preamble to the Constitution of 27 October 1946, 'Anybody 
who is persecuted by reason ofhis action in support ofliberty shall have the right of asylum in 
the Republic'. The legislature must at al! times secure the legal guarantees for this constitu
tional requirement. 
(97-389 DC, 22 April 1997, para. 25, p. 45) 

Violation of right of asylum 

The confidential treatment of information held by the Office for the Protection of Refugees 
and Stateless Persons on applicants for refugee status in France is a vital guarantee of the right 
of asylum, a constitutional principle which implies inter alia that applicants for refugee status 
must enjoy special protection. It follows that only such oflicers as are empowered to apply 
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asylum law, notably in decisions granting refugee status, may have access to such information 
and in particular to applicants' fingerprints. The possibility given to officers of the gendarme
rie and of the Interior Ministry to have access to the O:ffice's file of fingerprints of applicants 
for refugee status thus removes the legal guarantee of the constitutional requirement flowing 
from the Preamble to the 1946 Constitution. 

The words 'and to the file of fingerprints of applicants for refugee status' in the second 
paragraph of section 8-3 of Ordinance 45-2658 of 2 November 1945 are accordingly uncons
titutional. 
(97-389 DC, 22 April 1997, paras 26 and 27, p. 45) 

RESPECT FOR PRIVATE LIFE 

Allens 

The tenth paragraph of the Preamble to the Constitution of 27 October 1946 states that 'the 
Nation shall ensure that individuals and families enjoy the necessary conditions for their 
development'. Aliens who have a stable and regular residence in France are entitled, in the 
same way as nationals, to lead a normal family life. Serious interferences with their private life 
are a violation of their individual liberty, as would be the case if they were nationals. When they 
apply for renewal of their residence card, aliens may show evidence of regular residence in 
France for ten years or more. In the event of such a stable situation, which is likely to have 
generated manifold links between the alien and the host country, a mere threat to public order 
is not enough to justify refusai to renew. This would be an excessive encroachment on the 
applicant's right to respect for his private and family life whereas at any time the authorities 
can, in the event of a serious threat, order his expulsion in accordance with the conditions and 
procedures of sections 23 to 26 of the Ordinance of 2 November 1945. The provisions of the 
Act referred which make automatic renewal of the residence card subject to the condition that 
the presence of the alien is no threat to public order is accordingly unconstitutional. 
(97-389DC, 22 April 1997, paras 44 and 45, p. 45) 

FREEDOM OF ENTERPRISE AND FREEDOM OF TRADE AND INDUSTRY 

Freedom of enterprise 

Applications 

Retirement savings plans 

Freedom of enterprise is neither general nor absolute, and is exercised in accordance with the 
rules laid down by the law. The constraints established by the legislature to preserve the 
financial security of employed persons as regards the formation, management and control of 
retirement savings plans do not impose such excessive restrictions on that freedom as to 
de nature i t. 
(97-388 DC, 20March 1997, para. 51, p. 31; cf 94-438DC, 3 August 1994, para. 8, p. 117) 

Freedom of contract 

Freedom of contract is not a constitutional principle. Violations of it may be referred to the 
Constitutional Council only where rights and freedoms guaranteed by the Constitution are 
threatened; that is not the case here. 
(97-388 DC, 20 Marck 1997, para. 48, p. 31; cf 94-438 DC, 3 August 1994, para. 9, p. 117) 
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RIGHTS OF THE FAMILY 

Right to a normal family life 

Right not violated 

Given the public interest objectives pursued, the legislature was entitled, without restricting 
freedom to marry or violating the right to a normal family life, to make the automatic issue of 
a temporary residence card to the spouse of a French national subject to the condition that the 
marriage has been contracted at least one year earlier and that the couple have lived together 
continuously. 

(97-389 DG, 22 April 1997, para. 38, p. 45) 

For the purposes of section 12bis ( 5) of the Ordinance of 2 November 1945, a father or mother 
must be regarded as actually maintaining the child if he or she takes the necessary measures, 
having regard to his or her resources, to maintain him. Any other interpretation would be 
contrary to the right to a normal family life. 

(97-389 DG, 22 April 1997, para. 39, p. 45) 

Right violated 

The tenth paragraph of the Preamble to the Constitution of 27 October 1946 states that 'the 
Nation shall ensure that individuals and families eajoy the necessary conditions for their 
development'. Aliens who have a stable and regular residence in France are entitled, in the 
same way as nationals, to lead a normal family life. Serions interferences with their private life 
are a violation of their individual liberty, as would be the case if they were nationals. When they 
apply for renewal of their residence card, aliens may show evidence of regular residence in 
France for ten years or more. In the event of such a stable situation, which is likely to have 
generated manifold links between the alien and the host country, a mere threat to public order 
is not enough to justify refusai to renew. This would be an excessive encroachment on the 
applicant's right to respect for his private and family life whereas at any rime the authorities 
can, in the event of a serious threat, order his expulsion in accordance with the conditions and 
procedures of sections 23 to 26 of the Ordinance of 2 November 1945. The provision of the 
Act referred which makes automatic renewal of the residence card subject to the condition 
that the presence of the alien is no threat to public order is accordingly unconstitutional. 

(97-389 DG, 22 April 1997, paras 44 and 45, p. 45) 

ADVERSARY NATURE OF CERTAIN PROCEDURES 

Defence rights outside criminal law 

Proceedings involving aliens 

Section 8 of the Act referred abolishes the departmental commission for residence of aliens, 
consultation of which was hitherto compulsorywhere the prefect was minded to refuse to issue 
a residence card to certain categories of alien. It is within the legislature's powers to repeal 
provisions enacted earlier. In the exercise of this power it must merely ensure that constitu
tional principles are not deprived of their legal guarantees. Section 8 merely modifies an 
administrative procedure withoutjeopardizing the redress available from the ordinary courts 
to the aliens concerned. It is accordingly not unconstitutional. 

(97-389 DG, 22 April 1997, paras 46 to 48, p. 45) 
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PROPER'IY RIGHTS 

No violation 

Change in rate of a tax 

By deciding that the standard rate of corporate income tax should apply to capital gains from 
transfers of assets made in financial years commencing on or after 1 January 1997, without 
applying weightings in the determination of the value of such assets to take account of the 
duration of their entry in a company's balance sheet, the legislature has not acted manifestly 
ultra viresnorviolated property rights or any other constitutional requirement, given the trend 
of prices over the past ten years. 
(97-391 DG, 7 November 1997, para. 8, p. 232) 

EQUALITY 

EQUALTIY BEFORE THE LAW 

Princip le 

By article l of the Constitution: 'France is an indivisible, secular, democratic and social 
Republic. Itshall ensure the equality of all citizens before the law, without distinction of origin, 
race or religion .. .'. By article 34: 'Statu tes shall determine the fundamental principles of: ... the 
self-government of territorial units, their powers and their resources', and by article 72, 
territorial units are self-governing through elected councils in the manner provided by statute. 
(96-387 DG, 2l]anuary 1997, para. 10, p. 23) 

To secure compliance with these principles, the legislature must enact appropriate provisions 
to ensure that there is no serious break in equality in the special dependency benefit, a welfare 
benefit meeting a need for national solidarity that is administered and paid by the depart
ments. 
(96-387 DG, 21January 1997, para. 11, p. 23) 

The principle of equality does not preclude the legislature from treating different situations 
differently, or from departing from equality on grounds of the general interest, provided in all 
such cases the resultant difference in treatment is directly related to the purpose of the statu te 
that generates it. 
(97-388 DG, 20 Marck 1997, paras 27 to 42, p. 31) 

Respect for principle of equality. Absence of discrimination 

Sociallaw 

Eligibility for benefits 

A provision of the Social Security (Finance) Act introduces means-testing for family allowan
ces. By the provision referred, the intention of the legislature, whose function is to consider 
how the rights of the family are to be reconciled with other constraints of general interest, was 
to restore the financial equilibrium of the family branch of the general social security scheme 
by suspending the payment of family allowances to families in the higher income brackets. By 
providing that family allowances and additional payments for older children would be paid to 
households or persons whose resources do not exceed a maximum level depending on the 
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number of children, by avoiding threshold effects linked to the establishment of this maxi
mum resource level through the award of differential family allowances where resources 
exceed the maximum by an amount ofless than a specified limit, and by making the measure 
a purelytransitional one, applicable until the reform of the full range offamily allowances and 
tax reliefs has been adopted, the legislature based differences of treatment on objective 
rational criteria related to the purposes of the statu te. 
(97-393DC, 18December1997,para. 37,p. 320) 

The deputies making the referral argue that the provision of the Social Security (Finance) Act 
raising the maximum level of resources above which family allowances are not payable where 
responsibility for the child is borne by only one persan or where both members of a couple 
enjoy an earned incarne is contrary to the principle of equality. 

Even given the same incarne and the same number of children, the responsibility assumed with 
children in a household varies considerably depending on whether only one member of the 
couple is gainfully occupied or there is only one parent or both members of the couple are 
gainfully occupied, given the specific constraints that flow from the latter situations. The 
authority empowered to make regulations must set the minimum threshold giving entitlement 
to the additional payment in such a manner as to avoid generating unjustified discrimination. 
(97-393 DC, 18 December 1997, paras 38 and 39, p. 320) 

A provision of the Social Security (Finance) Act introduces means-testing for family allowan
ces. The deputies making the referral argue that means-testing of family allowances breaks 
equality as between married couples and cohabiting couples. The latter, making separate 
incarne tax returns, may be below the maximum resource level and th us be eligible for family 
allowances whereas the former, being required to make a joint incarne tax return, will be 
ineligible at the same incarne level. 

The family allowances scheme meets the constitutional requirement of solidaritywith families. 
Family responsibilities are not dependent on a couple's marital status. It follows that the 
resources to be taken into account for determining eligibility for family allowances are th ose of 
the two members of the couple responsible for maintaining and bringing up the children, 
regardless of whether they are married or not. The argument must accordingly be rejected. 
(97-393 DC, 18 December 1997, paras 40 and 41, p. 320) 

Situation of aliens 

Detention by court order 

Section 17 of the Act referred extends the conditions for application of section 132-70-1 of the 
Criminal Code. The procedure laid down by the section is made applicable to persans found 
guilty of offences specified not only in the second paragraph of section 27 but also in the first 
paragraph of section 27, in section 19 and in the sixth paragraph of section 33 of the 
Ordinance of2 November 1945. 

Ail the persans to whom section 132-70-1 of the Criminal Code might be applicable are in 
similar situations with regard to detention by court order since, whatever the offences defined 
and punishable under the Ordinance of 2 November 1945 ofwhich they are guilty and for 
which they may be so detained, they have ail been the subject of deportation orders for 
offences against the legislation governing entry and residence of aliens. The argument that the 
principle of equality is violated must therefore be rejected. 
(97-389 DC, 22 April 1997, paras 65, 66 and 68, p. 45) 

Respect for principle of equality- difference of treatment justified 
by different situations 

Sociallaw 

Specific categories of rights holders 

By section 1 of the Act referred, retirement savings plans are established solely for employed 
persans covered by the general social security scheme. Employed persans in public establish-
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ments and enterprises are generally covered by special social security schemes where they are 
subject to a specific statutory or regulatory framework. The two categories are th us in different 
situations for the purpose of retirement arrangements and the legislature was entitled, without 
violating the principle of equality, to offer retirementsavings plans solelyfor employed persons 
covered by the Labour Code. 
(97-388 DG, 20 March 1997, para. 30, p. 31) 

Taxation 

Exemption 

By section 8 of the Act referred, retirement savings funds are legal persons having the sole 
object of covering obligations entered into under retirement savings plans. They are a specific 
category, whatever their legal form, and may therefore be exempted uniformly from the 
financial institutions tax without the principle of equality being thereby violated. 
(97-388 DG, 20 March 1997, para. 28, p. 31) 

Situation of aliens 

Children aged over 16 enjoy considerable autonomy, being released among other things from 
the obligation to attend school. Moreover they may, of their own initiative, in certain circums
tances obtain French nationality by simple declaration, whatever attitude their parents may 
take. These circumstances create a difference in situation between parents of children aged 
more than 16 and parents ofyounger children. Given the intention of the legislature to allow 
parents of French children to remain in the country to provide for their maintenance and 
education, this difference is such as to justify entitling only the parents of French children to 
receive a temporary residence permit. The difference in treatment generated by the Act is not 
unconstitutional. 
(97-389 DG, 22 April 1997, para. 40, p. 45) 

Criminal procedure 

Summary inspection of vehicles in French Guiana 

It was legitimate for the legislature to take account of the specific situation of French Guiana 
in terms of the international movement of persons by making the first two paragraphs of 
section 8-2 of Ordinance n° 45-2658 of 2 November 1945, which establishes a procedure for 
summary inspection of certain vehicles, applicable to the department in an area delimited by 
its land borders and a line drawn 20 kilometres beyond them without departing from the 
constitutional principle of equality. 
(97-389 DG, 22 April 1997, para. 21, p. 45) 

Compliance with principle of equality. No serious breakdown in equality 

Welfare benefits 

By virtue of the Act referred, the conditions as to age, degree of dependency and resources for 
the grant of the special dependency benefit are to be determined by regulation in a uniform 
manner for the entire national terri tory in which the Act is applicable by section 2. 

Byvirtue of sections 3, 15 and 22 of the Act, the applicant' s degree of dependency, on which his 
need for assistance and supervision is based, is assessed by a medical and social team on the 
basis of a national scale, and the chair of the departmental council issues a reasoned decision 
on the grant of the benefit, subject to judicial review as provided by section 11 of the Act. 

Section 5 of the Act provides that the maximum amount of the benefit determined by the 
departmental welfare assistance regulation may not be below an amount to be set by decree. 
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Moreover, the departments are not only empowered to enter into agreements complying with 
the mode! agreement determined by interministerial order with public welfare and socio
medical agencies for the scrutiny and monitoring of the special dependency benefit pursuant 
to section 4 of the Act but must also, in accordance with the first paragraph of section 1, enter 
into agreements with social security agencies to promote coordination between benefits paid 
to dependent elderly persons and to undertake scrutiny and monitoring operations. Such 
agreements must abide by a set of specifications adopted nationally; a national gerontological 
coordination committee is responsible for monitoring their implementation, for mediating 
where necessary for their conclusion and for reporting annually on the operation of the Act. 

The legislature must accordingly be regarded as having taken ail requisite measures to avoid 
serions breakdowns in the principle of equality that might have been provoked by the 
conferment on the departments of the power to pay and administer the special dependency 
benefit as required for the objective of general interest which it pursues. 
(96-387 DC, 21january1997, paras 12 to 16, p. 23) 

Considerations of public interest justifying difference of treatment 

Application 

Social law 

Terms for subscribing to a retirement savings plan 

The Act referred provides that persons employed in a company existing at the time of 
promulgation of the Act will have to wait for one year before subscribing to such a plan if no 
proposai is made to them, whereas persons employed by a newly formed company will be able 
to subscribe immediately on an individual basis. But this difference of treatment is justified by 
considerations of general interest related to the phased entry into force of the Act. 

Whereas section 1 of the Act referred broadly reserves the benefit of retirement savings plans 
for employed persons with a private employment contract, affiliated to the general social 
security scheme and to a supplementary pension scheme, section 2 offers ail French citizens 
resident abroad the opportunity to subscribe to a plan. But it is clear from the parliamentary 
debates that the legislature's intention was to promote the constitution of savings for retire
ment by French citizens residing abroad, whatever their occupational status, so as to encou
rage mobility and offer such citizens better protection. Section 2 accordingly meets a general 
interest objective. 
(97-388 DC, 20 March 1997, paras 32 to 34, p. 31) 

Welfare benefits - Preservation of earlier more favourable scheme for beneficiaries 

Section 32 of the Act referred merely guarantees that persons in receipt of benefits payable 
under an earlier Act remain personally entitled to them. Given the objective pursued by the 
legislature and the nature of the benefits, the principle of equality is not infringed. 
(96-387 DC, 21 January 1997, paras 17 to 19, p. 23) 

EQUALI1Y OF PUBLIC BURDEN-SHARING 

Equality before the tax law 

Prin ci pl es 

Where the legislature introduces a new tax it may freely determine the basis and the rate, 
provided it respects constitutional principles and rules. In particular, to secure respect for the 
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principle of equalit:y, it must proceed from objective, rational criteria related to the purposes 
of the statute. 
(97-393 DC, 18 December 1997, para. 14, p. 320) 

Taxschemes 

A provision of the Social Securit:y (Finance) Act establishes a tax of 2.5 % of the pre-tax 
turnover in France of pharmaceutical laboratories on wholesale sales of medicines to pharma
cies. The difference in treatment between pharmaceutical laboratories and wholesale distri
butors is justified by the fact that the latter are subject to public-service obligations not 
imposed on the former. It is also based on objective, rational criteria related to the purposes of 
the statute: not only help to finance the national sickness insurance fund but also restoring 
balance in the conditions of competition between pharmaceutical distribution networks. 
(97-393 DC, 18 December 1997, paras 12 to 17, p. 320) 

Tax benefits 

The referral alleges that the Act gives tax benefits contrary to the principle of equalit:y of public 
burden-sharing and to the resultant principle that income tax must be progressive. But the 
principle of equalit:y does not preclude the legislature from enacting incentive measures by 
giving tax benefits on grounds of general interest. The legislature wished to encourage 
employed persons who so wish to constitute savings for their retirement by way of addition to 
the compulsory social securit:y pension schemes in such a way as to boost companies' own 
funds, the exempt payments by employed persons being limited but the sums they or those 
entitled under them receive in return being subject to income tax; the tax benefit is not 
therefore such as to violate the principle of tax progressiveness and the argument cannot be 
accepted. 
(97-388 DC, 20 March 1997, paras 23 and 25, p. 31) 

Ceiling on reimbursement of tax credit 

By providing that tax credits could be reimbursed in their entiret:y to taxable persons by means 
of a reduction in the amount of tax payable where the income tax due is no less than the 
amount of the credit, but providing that the reimbursement may not exceed 500 francs for 
single, widowed and divorced persons and 1 000 francs for taxable persons who are married 
and subject to joint income tax, where the tax payable by these taxable persons is lower than 
the amount of their tax credit, the legislature has introduced differential tax treatment as 
between persons enjoying a tax credit which is notjustified by any difference in their situation 
for the purposes of section 158bis of the General Tax Code, even as thus amended. This 
differential treatment remains unjustified despite the possibilit:y of deducting the unreim
bursed portion of the tax credit from the aggregate taxable income for the year following that 
in which dividends are distributed. The section referred is accordingly in breach of the 
principle of equalit:y before the tax law and must be declared unconstitutional. 
(97-395 DC, 30 December 1997, para. 23, p. 333) 

Taxfraud 

It follows inexorably from article 13 of the Declaration of Human and Civic Rights that the 
exercise of individual rights and liberties cannot justify tax fraud nor preclude lawful measures 
to combat it. But the legislature must ensure that this principle is squared with article 8 of the 
Declaration. 
(97-395 DC, 30 December 1997, para. 36, p. 333) 

Taxlaw 

Application of the law over time 

The separate treatment for tax rating purposes of capital gains from transfers of assets made in 
1997, depending on whether it was or was not made in a financial year commencing in the 
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course of that year, is not contrary to the principle of equality, since by providing that the new 
provisions would govern financial years commencing on or after ljanuary 1997, the legisla
ture merely determined the mies for the application of the statute over time, on the basis of 
objective and rational criteria reflecting the purpose of the statute. 
(97-391 DC, 7 November 1997, para. 10, p. 232) 

Social charges on different categories of income 

Taxable persans 

The principle of equality before the tax law must be considered in relation to each form of tax 
separately. Where several different taxes have the shared purpose of helping to achieve 
financial equilibrium in the different branches of the social security system, in the context of 
implementing the principle of national solidarity, the identification of th ose chargeable to the 
tax must not be allowed to effect a serious break in equality in public burden-sharing. 
(97-393 DC, 18 December 1997, para. 10, p. 320; cf 90-285 DC, 28 December 1990, para. 29, p. 95) 

Basis of assessment 

Although the principle of equality implies that like cases must be treated alike, it does not 
mean that different rules may not apply to different situations. The legislature, in order to 
avoid jeopardizing the progressive character of the persona! incarne tax system, must provide 
that the partial deductibility of the general social security contribution is available only for 
th ose eligible for the graduated in corne taxon earned and unearned incarne and not for th ose 
taxed on a proportional basis. 
(97-395 DC, 30 December 1997, para. 32, p. 333) 

Territorial solidarity contribution established by the Territorial Assembly of French Polynesia 

Taxable persans - Basis of assessment - Rates 

For the purposes of the principle of equality before the tax law, the situation of taxable persans 
must be considered in relation to each form of tax separately. In each case, while each relevant 
authority is free to determine the basis of assessment and the rate of the tax concerned, it must 
do so in accordance with constitutional principles and rules and must, in particular, base its 
consideration on objective and rational criteria. Where the taxes finally introduced have the 
shared purpose of giving affect to the principle of territorial solidarity, neither the determina
tion of the various categories to whom the decision applies not the choice of forms of taxation 
on them may create manifest disparities between taxable persans. 

In the instant case, the decision of the Territorial Assembly establishes a series of contributions 
based on salaries, wages, pensions, life annuities and miscellaneous benefits, on incarne from 
professional and self-employed activities, on the fruit of agricultural and similar activities and 
on investment incarne. It proceeds from rational and objective criteria No category of incarne 
is excluded from its scope. It determines the basis of assessment and rate of the various 
contributions in accordance with rules adapted to the specific situation of each category, in 
particular with reference to the level ofdevelopment of the primary sector and the geogra
phical remoteness of the relevant farms. It follows that there is no break in equality of public 
burden-sharing. 
(97-390, 19 November 1997, paras 7 and 8, p. 254) 

Equalit:y of public burden-sharing outside the tax law 

Social law 

Social contributions 

The provisions of the Social Security (Finance) Act which merely increase the rates of the 
general social contribution applicable to the different categories ofbasis of assessment have no 
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impact in themselves on the rate of sickness insurance contribution. But the authority 
empowered to make regulations will have to determine the new rates of sickness insurance 
contribution so as to avoid any break in the equality of socio-vocational categories when 
increasing the rate of the general social contribution and correspondingly reducing the rate of 
the sickness insurance contribution provided for by statute. 
(97-393 DC, 18 December 1997, para. 7, p. 320) 

ELECTIONS 

ELECTORATE, ELIGIBILITY, PRE-ELECTION PROCESS 

Eligibility 

Functions 

By the first subsection of section LO 131 of the Electoral Code, Prefects may not be elected in 
any constituency in which they exercise their fonctions or have exercised them in the past 
three years. These provisions, by virtue of which a former Prefect in the department of Gers 
whose fonction had ended on 8 August 1994 was ineligible in his constituency, did not 
preclude him from taking persona! part in the election campaign as Chairman of the 
successfol candidate's campaign committee. It is common ground that he never mentioned 
his former eminent position at the head of ail State services in the department. The argument 
that the first subsection of section LO 131 of the Electoral Code is violated is rejected. 
(97-2236, 18November1997, AN, Gers, Constituency 2, para. 4, p. 247) 

Declarations pursuant to section LO 135-1 of the Electoral Code 

By the first subsection of section LO 128 of the Electoral Code, 'Any person who has not 
deposited one of the declarations provided for by section LO 135-1 shall be ineligible'. By 
section LO 135-1, as amended by Institutional Act n° 95-63of19 January 1995, 'A declaration 
complying with the foregoing provisions shall be deposited with the Political Life Financial 
Transparency Commission no earlier than two months nor later than one month before the 
expiration of a deputy's term of office or, in the event of a dissolution of the National Assembly 
or of cessation of fonctions for some reason other than death, within two months following the 
termination ofhis fonctions. A Deputy may attach to the declaration a persona! statement on 
the evolution of his assets'. On 2June 1997, the date on which a candidate was declared 
elected, the two-month period had no expired. The objection therefore fails on the facts. 
(97-2267, 25 November 1997, AN, Martinique, Constituency 1, para. 2, p. 269) 

Miscellaneous 

The fact that the candidate does not reside in the canton which elects him to the departmental 
council is without effect on his eligibility for the general elections of 25 May and 1 June 1997. 
(97-2132, 23 October 1997, AN, Savoie, Constituency 2, para. 1, p. 191) 

Judicial windingup of a natural person's affairs 

By the second subsection of section LO 130 of the Electoral Code, 'The following shall also be 
ineligible: 1- individuals deprived of their rights to stand as candidates by judicial decision 
pursuant to statutes authorizing such deprivation .. .'. 

By section 202 of the Electoral Code, 'in accordance with section 194 of the Business Reorga
nization andJudicial Winding-up Act (No 85-98 of 25 January 1985), natural persons against 
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whom orders for judicial winding-up, personal bankruptcy and disqualification from manage
ment have been made pursuant to section 192 ofthatAct shall be ineligible'. 

By section 194 of that Act, 'Any person against whom judgment declaring a personal ban
kruptcy is given shall be ineligible for public elective office. Ineligibility shall apply likewise to 
any person against whom a judicial winding-up order has been made. It shall take effect 
automaticallyfrom the time of notification of the person concerned by the relevant authority'. 

The investigation of this case revealed that the candidate declared elected was the subject of a 
judicial winding-up order made by the Tribunal de Grande instance on 18 December 1995. He 
was notified of the order on 26 December 1995; no appeal was brought and the order became 
final. However, he was not notified ofhis ineligibility for elective office, of which by section 194 
of the Act he must be expressly notified. It follows that the candidate declared elected never 
became ineligible, and was not therefore ineligible for the general elections of 25 May and 
2June 1997. 
(97-2121/2166/2171/2192, 16 December 1997, AN, Meurthe-et-Moselle, Constituency 1, paras 2 to 5, p. 295) 

Pre-election process 

Electoral rolls 

Establishment of rolls 

The applicant submits that he should have been on the electoral roll for the constituency. It is 
not for the Constitutional Council to rule on such a submission, which is a matter for litigation 
regarding the establishment of the electoral roll. 
(97-2126, JO july 1997, AN, Oise, Constituency 1, p. 92) 

Entry of 31 voters on the electoral roll for the constituency between the two ballots reveals no 
form of manouvre and was in any event incapable of affecting the outcome, given the 
difference in the number of votes cast for the candidates standing at the second ballot. 
(97-2218, 28 October 1997, AN, Mayotte, Constituency 6, p. 223) 

The applicant objects to irregularities in the establishment of the electoral roll for the town of 
Valence, arguing that fifteen persons entered did not meet the nationality requirement at the 
time of their entry. It is notfor the Constitutional Council in its election review capacity to rule 
on the regularity of entries on the electoral roll in the absence of manouvres liable to 
jeopardize the fairness of the ballot. No such manouvres were proven in this case. 
(97-2168, 16December 1997, AN, Drôme, Constituency 1, para. 1, p. 304) 

Candidatures 

Candidatures for second ballot 

By the third subsection of section L 162 of the Electoral Code, 'Subject to section L 163, no 
candidate may stand at the second ballot unless he was a candidate at the first ballot and 
received the votes of at least 12.5 % of the voters entered on the electoral roll'. The fourth 
subsection provides that 'where only one candidate meets that condition, the candidate who 
obtained the second-highest number of votes may stand again at the second ballot', but this 
applies only where only one of he candidates at the first ballot received the votes of at least 
12.5 % of the voters entered on the electoral roll and not where, as in the instant case, two 
candidates did so but only one wished to stand again at the second ballot. There is nothing in 
the Electoral Code to require those candidates at the first ballot who are eligible to seek the 
popular vote at the second ballot to stand again. The applicant, who received the third-highest 
number of votes at the first ballot, is accordingly not entitled to apply either for the annulment 
of the Melun Administrative Court, declaring his candidature for the second ballot inadmis
sible, or for the annulment of electoral operations on the ground that there was only one 
candidate at the second ballot. 
(97-2184, 14 October 1997, AN, Val-de-Marne, Constituency 9, para. 3, p. 177) 
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CAMPAIGN ADVERTISING 

Advertising methods 

Posters 

Number of posters 

A flyer accusing the applicant ofhaving 'bought votes' from a candidate eliminated at the first 
ballot was posted up on election hoardings on the day before the second ballot. The scale of 
the campaign is not determined. This irregularity cannot have affected the fairness of the 
ballot, given the clifference between the number of votes cast for the two candidates standing 
at the second ballot. Objection not sustained. 
(97-2225/2241, 18 November 1997, AN, Val-d'Oise, Constituency 4, para. 5, p. 241) 

The applicant submits that the successful candidate conducted unlawful poster campaigns, 
and produces a document from a court bailiff in support of his submission, but it is clear from 
the evidence submitted that the campaign was not on a massive scale. No effect on the 
outcome. 
(97-2132, 9 December 1997, AN, Hérault, Constituency 1, para. 4, p. 289) 

Place of display 

Although posters for the successful candidate were displayed on official hoardings, covering 
th ose for other candidates, the irregularity was on a one-off basis and, given the clifference in 
the number of votes cast for the successful candidate and his opponent, had no effect on the 
outcome. 
(97-2132, 23 October 1997, AN, Savoù, Constituency 2, para. 6; p. 191) 

The applicant submits that election hoardings in several district of Ariège were of lesser 
dimensions than are prescribed by section R 26 of the Electoral Code (dimensions of election 
hoardings), but his act was not, in the absence of manouvres, such as to affect the outcome of 
the ballot. 
(97-2149, 2 December 1997, AN, Ariège, Constituency 1, para. 7, p. 277) 

Posters displayed by the successful candidate in the windows ofhis campaign headquarters did 
not affect the outcome. 
(97-2255, 28 October 1997, AN, Moselle, Constituency 7, para. 1, p. 228) 

The alleged violations of section L 165 of the Electoral Code were not on a massive scale and 
had no effect on the outcome. 
(97-2134, 14 October 1997, AN, Gironde, Constituency 2, para. 2, p. 160) 

Posters covered up or torn 

Posters covered up. In the circumstances, the irregularities had no effect on the outcome as 
they were committed for the applicant's benefit. 
(97-2262, 25 November 1997, AN, Cher, Constituency 1, para. 3, p. 266) 

Content of posters 

There is nothing in the Electoral Code to require that posters for a candidate represent him 
al one. 
(97-2262, 25 November 1997, AN, Cher, Constituency 3, para. 1, p. 201) 

Poster prohibited by district authority 

A mayor prohibited a candidate's poster for violation of human dignity, in the exercise of his 
police power. 
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However open to criticism this prohibition may be, it is not proven that the mayor's interven
tion in the campaign for the first ballot had the effect of depriving the applicant of the 
possibility of acquainting the electorate with the topics on which his campaign was based. 
Given the substantial difference in the number of votes cast, there was no effect on the 
outcome. 
(97-2155/2157, 14October1997, AN, Seine-Saint-Denis, Constituency 5, paras 5 and 6, p. 166) 

Ballot papers 

Transmission of ballot papers 

By section R 38 of the Electoral Code, the Campaign Advertising Committee is not required to 
send printed matter handed in by candidates after a date set by Ortler of the Prefect. 

If election material of another candidate has been accepted by the Committee a few hours 
after the time set by the Prefect's Ortler and before the Committee has examined the 
candidates' material, this fact did not in the circumstances constitute a break in the equality of 
the candidates, as the delay observed by Mr S was in fact of several days. 
(97-2138, 23 October 1997, AN, Seine-Saint-Denis, Constituency 5, paras 5 and 6, p. 193) 

It is common ground that the applicant's manifestos and ballot papers reached the Campaign 
Advertising Committee late, even though the Committee had agreed at the applicant's request 
to extend by four hours the period prescribed by Ortler of the Prefect. It was therefore 
legitimate for the Committee to refuse to transmit these documents to voters. It is immaterial 
that when the applicant came to the Prefecture documents for transmission to voters in 
Constituency 3 of Vaucluse were not yet being put in envelopes. The argument that other 
Committees faced with similar difficulties met by candidates also belonging to the Ecologiste 
movement nevertheless agreed to transmit these documents is inoperative. 
(97-2254, 14 October 1997, AN, Vaucluse, Constituency 3, para. 3, p. 185) 

Circulars 

Declarations of principles 

The fact that the name and address of the printer was not on circulars issued for the candidate 
was a breach of section 2 of the Press Freedom Act of 29 July 1881, which is applicable to 
campaign advertising by virtue of section L 48 of the Electoral Code, but had no effect on the 
outcome of the ballot. 
(97-2138, 23 October 1997, AN, Sei,ne-Saint-Denis, Constituency 6, para. 3, p. 193) 

There is nothing in the Electoral Code to prohibit the use of the three colours, 
blue/white/red, on circulars. 
(97-2138, 23 October 1997, AN, Sei,ne-Saint-Denis, Constituency 6, para. 4, p. 193) 

Miscellaneous irregularities 

The investigation reveals that the successful candidate caused a two-page letter dated 28 April 
1997 to be distributed to ail electors, contrary to section L 265 of the Electoral Code. But the 
facts of the case show hat this irregularity could not have a decisive effect on the outcome of the 
ballot, given the date and content of the letter and the difference in the number of votes 
separating the candidate elected by an absolute majority at the first ballot. 
(97-2130, 16December 1997, AN, Hauts-de-Seine, Constituency 6, para. 2, p. 298) 

Press 

Political statements by a newspaper 

Press organs are free to report on an electoral campaign as they see fit. 
(97-2122, 25 November 1997, AN, French Polynesia, Constituency 2, para. 2, p. 258; 97-2160/2179/2197/2312, 
9December 1997, AN, Vaucluse, Constituency 1, para. 2, p. 279) 
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There is no provision of statute or regulation to prohibit the press from making political 
statements during an electoral campaign. 
(97-2142, 28 October 1997, AN, jura, Constituency 2, para. 1, p. 209) 

Municipal publications 

The applicant seeks the annulment of electoral operations of 25 May and 2June 1997 in 
Eure-et-Loir Constituency 1 on the ground that the mayor of Chartres abused issues 183 and 
184 of the municipal newsletter to promote his candidature, in such a way as to break the 
equality between candidates and thereby to distort the outcome of the second ballot, given the 
narrow the difference in the number of votes cast for the two candidates. 

It is common ground that issue 183 of the Chartres municipal newsletter was printed and 
distributed to municipal departments on 21 April 1997, the day on which the National 
Assembly was dissolved. Its content, which does not depart markedly from earlier issues and 
mainly contains local information, cannot be regarded as being campaign advertising for the 
candidate. 

Moreover the candidate, after deciding not to publish an editorial in issue 184, scheduled for 
distribution on 26 May 1997, decided to postpone distribution until after the second ballot. 
The submission is rejected. 
(97-2205, 25 Nuvember 1997, AN, Eure-et-Loir, Constituency 1, paras 1 to 4, p. 264) 

Opinion polls 

The distribution on 9 May 1997, before the week preceding the first ballot, of a poll for 
Vaucluse Constituency 1 indicating that the applicant would be beaten was prohibited by no 
statutory provision and cannot be regarded as having had an e:lfect on the outcome of the 
ballot. 
(97-2160/2179/2197/2312, 9 December 1997, AN, Vaucluse, Constituency 1, para. 4, p. 279) 

Electoral meetings 

Disruption of an electoral meeting; No e:lfect on the outcome. 
(97-2142, 28 October 1997, AN, jura, Constituency 2, para. 3, p. 209) 

Radio and television 

Broadcasting services must ensure, in accordance with the recommendation issued by the 
Conseil Supérieur de !'Audiovisuel on 22 April 1997 pursuant to section 16 of the Freedom of 
Communication Act of 30 September 1986, that al! candidates are reported on in any given 
Constituency. 
(97-2122, 25 Nuvember 1997, AN, French Polynesia, Constituency 2, para. 3, p. 258) 

The applicant argues that Ms G, the successful candidate, took part in several programmes 
broadcast by national radio and television stations in such a way as to break the equality 
between two candidates in terms of broadcasting facilities, in breach of a recommendation of 
the Conseil Supérieur de !'Audiovisuel commented on by a letter from its chairman. 

Notwithstanding the persona! renown of Ms Gand the consequences inevitably attaching to 
the interest shown by radio and television in her candidacy, the Constitutional Council must 
consider whether the programmes complained of by the applicant are evidence of discrimi
natory treatment liable to affect the outcome of the ballot. 

None of the programmes was in fact broadcast during the days immediately preceding the 
second ballot. In certain of them, Ms G spoke on topics of national policy with few references 
to her own Constituency and with no element of campaign advertising or oflocal polemics. But 
whereas, in the other programmes, Ms G directly addressed local electoral topics, the fact is 
that one of them was broadcast a month before the second ballot and her statements in the 
others were counterbalanced either by criticisms made in response or by subsequent invita
tions to the applicant to speak on the same station at the same time of day. The broadcasting 
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of the programmes complained of cannot be regarded as constituting discriminatory treat
ment liable to affect the fairness of the election. 
(97-2160/2179/2197/2312, 9 Deœmber 1997, AN, Vaucluse, Constituency 1, paras 4 to 6, p. 279; cf 
93-13 26/ 14 90, 2 December 1993, AN, Bouches-du-Rhône, Constituency 10, p. 516) 

It is common ground that a report filmed by France 2 on 7 May 1997 in the canton of 
Argentière-la-Bessée was broadcast on 10 May 1997 in the 8 p.m. news on France 2. Only two of 
the candidates standing at the first ballot were interviewed and no reference was made to other 
candidates; the commentator merely stated that there were seven other candidates, including 
'one ecologist, one National Front and one Communist'. This was contrary to the recommen
dation issued by the Conseil Supérieur de l'A. udiovisuel on 22 April 1997 pursuant to section 16 of 
the Freedom of Communication Act of 30 September 1986, section 11-3 of which states that 
'where a given constituency is reported on, an account must be given of ail candidatures'. 
However open to criticism it may be this fact did not, in the circumstances of the case and given 
the number of votes lacking to enable the applicant to stand at the second ballot and the other 
means available to him to make his candidature known, have an effect on the outcome of the 
ballot. 
(97-2125, 28 October 1997, AN, Hautes-Alpes, Constituency 2, p. 213) 

Information broadcast by radio and not dealing with local realities could not be considered as 
intended to influence the electorate, as no false information was given. 
(97-2267, 25 November 1997, AN, Martinique, Constituency 1, paras 6 and 7, p. 269) 

No provision of the Electoral Code prohibits a company whose name includes a candidate's 
patronymic from engaging in an advertising campaign, provided here is no confusion as to the 
message put out. It is not alleged that the messages broadcast sought promote anything other 
than Chaulet Coffee, and there was accordingly no risk of confusion in the voters' minds. 
(97-2275, 25 November 1997, AN, Guadel.oupe, Constituency 4, para. 2, p. 272) 

Letters 

Dispatch or distribution of letters on behalf of candidates 

The investigation reveals that 824 tenants of the Departmental Low-rent Housing Office 
received a letter between the two ballots ask.ing them to vote for the successful candidate as his 
success would be beneficial to the Office. The letters were dispatched using the list of the 
Office's tenants and labels supplied by the Office, identical to those they are accustomed to 
receiving. Given their content and the personalized addressing, these letters constituted a 
means of bringing pressure to bear on voters. The programme broadcast on France 3-Alsace 
on 30 May, in which the applicant was not the only person to speak and which was not devoted 
specifically to this event, gave her no adequate opportunity to offer an effective response to this 
pressure. Given the difference of 651 in the number of votes cast for the candidates heading 
the voting at the second ballot, the outcome may have been distorted. The election must 
accordingly be annulled. 
(97-2169, 23 October 1997, AN, Haut-Rhin, Constituency 6, p. 199) 

Letters from a political party 

The letter whose publication by the successful candidate is contested by the applicant was 
addressed to the applicant by the General Secretary of the party to which he belonged to 
inform him that only the successful candidate was endorsed by the party. A copy was sent to 
that candidate also. Given its content and its addressees, the publication of this letter, far from 
affecting the fairness of the election, helped to clarify matters in the voters' minds. 
(97-2218, 28 October 1997, AN, Mayotte, para. 4, p. 223) 

Letters criticising a candidate 

The letter sent on 5 May 1997 to members of the Lionel Terray Centre contained both a 
statement that the district of Antony was tak.ing over the activities of the association running 
the arts centre and a criticism of the applicant's candidature. But the criticism did not go 
beyond the normal limits of political polemics. At the date ofits distribution, the applicant had 
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time to respond. Moreover, the letter was sent only to a limited number of voters; it follows that 
it cannot have had a decisive effect on the outcome of the ballot. 
(97-2189, 16December 1997, AN, Hauts-de-Seine, Constituency 13, para. 3, p. 308) 

Pamphlets 

Irregularities without influence on the outcome of the ballot 

Date of distribution 

The investigation reveals that an anonymous pamphlet, making accusations and insinuations 
casting grave doubt on the honesty of the applicant and his family, was distributed in the 
Constituency on the last day but one before the first ballot. Given the date of distribution, the 
applicant nevertheless had time to respond to these accusations and insinuations before the 
first ballot and between the first and second ballots. The pamphlet was not therefore such as to 
affect the fairness of the election. Submission rejected. 
(97-2225/2241, 18 Navember 1997, AN, Val·d'Oi.se, Constituency 4, para. 2, p. 241) 

Neither the distribution of a pamphlet by the Socialist Party containing its proposais on 
employment, nor the candidate's letter addressed to municipal councillors in the Consti· 
tuency on 23 May 1997 and not going beyond normal political polemics, both during the 
campaign for the first ballot, nor the distribution of a letter supporting the successful 
candidate and recalling his links with that town at a public meeting held in Fleurance on 
30 May 1997, nor the placing of an entirely unpolemical pamphlet on a few car windscreens, 
were such as to affect the fairness of the election. 
(97-2236, 18 Navember 1997, AN, Gers, Constituency 2, para. 2, p. 247) 

Pamphlet distribution techniques 

Distribution of pamphlets for the candidate by a mailing service is not contrary to the first 
subsection of section L 52-1 of the Electoral Code. 
(97-2262, 25 November 1997, AN, Cher, Constituency 1, para. 7, p. 266) 

Content and scope of pamphlets 

A limited number of copies of a pamphlet containing no electoral polemics, already used in 
the course of an electoral campaign, was deposited on tables at a charitable event attended 
both by the candidate and his alternate on the night of 31 May; in the circumstances, despite 
the low difference in the number of votes cast for the candidates, this was not liable to affect the 
outcome of the ballot. 
(97-2168, 16 December 1997, AN, Drôme, Constituency 1, para. 3, p. 304) 

The accounts sheet distributed by 3617 Verif, a remote·access on-line base, and placed over the 
applicant's posters on the night of 28 May 1997, and the pamphlets distributed on 30 and 
31 May by the successful candidate did not exceed the bounds of normal electoral polemics. 
Moreover the applicant had time to respond to the allegations made in the first of these 
documents, and the pamphlets distributed on 30 and 31 May, stating that the applicant had 
been a fellow member of Mr T's electoral list for the European elections of 1994, merely 
reproduced an argument already made during the campaign and answered a pamphlet 
distributed by the applicant, likewise in contravention of the Electoral Code. In any event, 
there was no evidence that the distribution was on a massive scale. 
(97-2194, 9 December 1997, AN, Loire-Atlanti,que, Constituency 5, para. 1, p. 285) 

The pamphlet made allegations against the applicant, who was a candidate for election, that 
exceeded the normal bounds of electoral polemics, but the investigation reveals that its 
content was in the public domain several weeks before the election campaign. The candidate 
had adequate means of responding. Moreover it is not proven that distribution was on a 
massive scale. References toit in the broadcasting media were at the instigation ofboth the 
applicant and the successful candidate. 
(97-2267, 25 November 1997, AN, Martinique, Constituency 1, para. 4, p. 269) 

- 491 -



Pamphlets having no decisive influence because of various electoral circumstances 

The distribution, shortly before the first ballot, of two letters casting doubt on the probity of 
one of the candidates allegedly deprived him of votes that would have placed him second. 
However it is not proven that distribution was on a massive scale. The investigation reveals that 
he responded in good time. Moreover the candidate, who satisfied the requirements of section 
L 162 of the Electoral Code, did notstand again at the second ballot. The submission must be 
rejected. 
(97-2177, 28 October 1997, AN, Vendée, Constituency 2, para. 2, p. 215) 

Given the di:fference in the number of votes separating the successful candidate from the 
applicant at the second ballot, the distribution of pamphlets on his behalf in hospitals, on a 
scale not proven, had no effect on the outcome. 
(97-2198, 16December 1997, AN, Loire, Constituency 4, para. 9, p. 310) 

Pamphlets distributed on 29, 30 and 31 May from an unsuccessful candidate cast doubts in 
polemical terms on the applicant and his alternate. The latter were, however, able to respond 
via the press to the allegations made. Irregularity without effect on the outcome. 
(97-2203, 9 December 1997, AN, Gard, Constituency 1, para. 1, p. 287) 

Pressure - intervention - manouvres 

Nature of pressure, intervention or manouvres 

Intervention by public authorities 

Other elected officers 

A mayor prohibited a (female) candidate' s poster, in the exercise of his police power, on the 
ground that the poster contained a photo of the candidate painting to a representation of a 
ten-week foetus, in support of an anti-abortion slogan, and also filed a complaint with the State 
Counsel. 

However open to criticism this prohibition may be, it is not proven that the mayor's interven
tion in the campaign for the first ballot and the publicity given toit by the press had the effect 
of depriving the applicant of the possibility of acquainting the electorate with the topics on 
which her campaign was based. Consequently, and given the substantial di:fference in the 
number of votes cast, there was no effect on the outcome. 
(97-2155/2157, 14October1997, AN, Seine-Saint-Denis, Constituency 9, paras 5 and 6, p. 166) 

Intervention by various bodies 

Associations 

The applicant submits that between the first and second ballots the successful candidate had 
maintained a degree of ambiguity about his support for an association known as 'Rassemble
ment et coordination unitaire des rapatriés et spoliés <l'outre-mer - RECOURS-France' 
( ~ Association for the defence and coordination of foreign residents expropriated and 
repatriated). The investigation does not reveal that the candidate expressed support for that 
association. Any ambiguity flowing from support given to the candidate by the RECOURS
Hérault, which does not daim to be part of the national association, was explicitly cleared by 
a press release from the national association before the first ballot. The submission is not 
founded on fact. 
(97-2232, 9December 1997, AN, Hérault, Constituency 1, paras 1and2, p. 289) 

Candidate's use of official functions 

The candidate, as mayor of the host town, attended a congress of war veterans the day before 
the second ballot; the date of the congress had been set before the decision to dissolve the 
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National Assembly was made public. The investigation does not reveal that the person 
concerned failed to discharge his duty of discretion as mayor on polling day, and such 
attendance accordingly does not constitute a breach of section L 49 of the Electoral Code or 
a manouvre to influence the outcome of the ballot. 
(97-2262, 25 Nauember 1997, AN, Cher, Constituency 1, para. 2, p. 266) 

Various kinds of pressure 

Neither the term Deputy-Mayor (referring to the combination of two functions) used on a 
document issued by the town hall of Brumath, the district of which the successful candidate is 
mayor, nor the fact, alleged but unproven, that he left the National Assembly pennant on his 
car, are, in the circumstances of the case and given the substantial difference in the number of 
votes cast for the candidates, such as to have affected the fairness of the ballot. And the 
applicant has riot proved that the successful candidate distributed articles stamped 'National 
Assembly'. Application dismissed. 
(97-2265, 14 October 1997, AN, Bas-Rhin, Constituency 9, paras 1 and 2, p. 187) 

False or malicious statements 

The applicant submits that <\Il insert in a manifesto, relating to the future of fire and 
emergency services, contained false statements that cast doubt on his honour. The investiga
tion reveals that the document, which in ten or so lines refers to the campaign for the 
designation of a management board for the department's fire and emergency services, is 
linked to a polemical debate in which the applicant was taking part. Contrary to what the 
applicant alleges, the insert relates to a widely-debated topic and makes no calumnious 
persona! attacks. However regrettable the manner of its drafting, it was not such as to have any 
effect on the outcome. 
(97-2236, 18 Nauember 1997, AN, Gers, Constituency 2, para. 3, p. 247) 

The pamphlet made allegations against the applicant, who was a candidate for election, that 
exceeded the normal bounds of electoral polemics, but the investigation reveals that its 
content was in the public domain several weeks before the election campaign. The candidate 
had adequate means of responding. Moreover it is not proven that distribution was on a 
massive scale. References to it in the broadcasting media were at the instigation of both the 
applicant and the successful candidate. 
(97-2267, 25 Nauember 1997, AN, Martinique, Constituency 1, para. 4, p. 269) 

Manouvres or intervention relating to candidates' political situation 

Party political affiliation or ticket 

Because of the age requirements set by the RPR for official selection, the applicant was not 
selected as a candidate, but in the previous legislature he was a Deputy and a member of the 
RPR-UDF ruling majority. He was selected for the UDF and at the ballots of 25 May and 2 June 
the RPR did not put up a candidate against him. Given the majority by which he secured 
election, the fact that his ballot papers and manifesto bore the words 'RPR-UDF' was not such 
as to affect the fairness of the election. 
(97-2200, 16December 1997, AN, Alpes-Maritimes, Constituency 1, para. 2, p. 313) 

Campaign Advertising Committee 

Powers 

By sections L 48, L 166, R 34 and R 38 of the Electoral Code, the Campaign Advertising 
Committee has exclusive power to reject cîrculars and ballot papers not complying with the 
provisions of the Electoral Code and the Press Freedom Act of 29 July 1881 governing the 
presentation of electoral documents. It is solely for the relevant courts to hear cases concer
ning violations of the said legislation regarding the content of such documents. 
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When withholding its approval of electoral documents furnished by Mr Orget on the grounds 
that the language used constituted an incitement to racial hatred and that the use of the logo 
was liable to be confused with the Touche pas à mon pôte (Leave my mate alone) association 
in the minds ofvoters, the formerfacts being prohibited by section 24 of the Act of 1881, the 
Committee acted ultra vires. 

But in the circumstances of the case there was no likely effect on the outcome. 
(97-2167, 23 October 1997, AN, Hauts-de-Seine, Canstituency 1, paras 1to5, p. 197) 

By sections L 48, L 166, R 34 and R 38 of the Electoral Code, the Campaign Advertising 
Committee has exclusive power to reject circulars and ballot papers not complying with the 
provisions of the Electoral Code and the Press Freedom Act of 29 July 1881 governing the 
presentation of electoral documents. It is solely for the relevant courts to hear cases concer
ning violations of the said legislation regarding the content of such documents. 

When deciding not to transmit Mr G's circular by mail on the grounds that the sentence 
appearing at the head (Eat your billions (our money), Ladies and Gentlemen of Parliament) 
constituted a collective attack on the honour and decency of all those elected by the French 
people within the meaning of section 29 of the Act ofl88 l and of sections L 48 and R 38 of the 
Electoral Code, the Committee was controlling the content of electoral documents and 
accordingly acting ultra vires. 

But this irregularity did not have the effect of depriving the candidate of the large number of 
votes that he would have needed to stand at the second ballot. 
(97-2149, 2 December 1997, AN, Ariège, Canstituency 1, paras 4 to 6, p. 277) 

ELECTORAL OPERATIONS 

Organization of the ballot 

Physical organization 

Transport of electors, candidates 

It is common ground that the successful candidate, who is mayor of his district, like other 
members of the district council, asked the company responsible for local bus services to 
provide a special service on Sunday 25 May and l June. The aim was to help voters get to 
polling stations. As no pressure was brought to bear on voters, this did not constitute a ground 
for annulling the election. Given the number of electors concerned, the unproven allegation 
that successful candidate's circular was displayed in the buses could have no effect on the 
outcome. 
(97-2267, 25 November 1997, AN, Martinique, Canstituency 1, para. 12, p. 269) 

Physical organization of polling stations 

However regrettable the presence of banners and posters at the entrance to a polling station, 
they were not liable to have a significant effect on the outcome of the ballot. 
(97-2275, 25 November 1997, AN, Guadeloupe, Canstituency 4, para. 9, p. 272) 

Composition of electoral offices 

Constitution of electoral offices 

The successful candidate, as mayor of a district, had on the day before the ballot called on 
voters to add, if necessary, to the membership of the sixth electoral office. In so doing he was 
ensuring that polling stations did not open la te on account of the absence of an elector present 
at the opening of polling and willing to actas assessor. This is not an irregular practice and has 
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neither the object nor the effect of contravening section R 44 of the Electoral Code ( designa
tion ofassessors at polling stations); norwas there any such allegation in the instant case. 
(97-2267, 25 November 1997, AN, Martinique, Constituency 1, para. 11, p. 269) 

Exercise of functions of members of electoral office 

Irregularities at the Pirae polling station; (a) the mayor eliminated the applicant, being the 
alternate of a candidate, and (b) there were not enough assessors as required by section R 44 
of the Electoral Code. However open to criticism these irregularities may be, they do not 
warrant annulment of the election since the investigation does not reveal that they had the 
object or the effect of aiding fraud in the ballot. 
(97-2122, 25 November 1997, AN, French Polynesia, Constituency 2, para. 4, p. 258) 

The applicant complains of the attitude of the mayor of Base-Terre who, after acknowledging 
receipt of the list of assessors and delegates of a candidate on the Friday preceding the second 
ballot and forming the electoral offices at the opening of polling, argued that there were 
formai defects in the said list and ordered the assessors to leave the polling station. The facts 
alleged by the applicant are confirmed for six polling stations in the district and are of the 
nature of a manouvre designed to prevent the representatives of one of the candidates from 
monitoring the ballot. 
(97-2275, 25 November 1997, AN, Guadeloupe, Constituency 4, para. 8, p. 272) 

Proceed.ings during the ballot 

Date of ballot 

Following the dissolution of the National Assembly by the President of the Republic on 
21 April 1997, Decree n° 97-376 dated the same day convened the electoral colleges for 25 May 
and, should a second ballot be needed, 1 June 1997. The Decree setting those dates was not 
contrary to article 12 of the Constitution. The applicant accordingly has no ground for 
submitting that the electoral operations conducted in Constituency 1 of Haute-Garonne on 
25 May and 1 June 1997 did not take place within forty days as required by article 12 of the 
Constitution. 
(97-2223, 18 November 1997, AN, Haute-Garonne, Constituency 1, para. 2, p. 237) 

Providing voters with ballot papers and envelopes 

Ballot papers 

A clumsy voter overturned several piles of ballot papers, and those bearing the applicant's 
name were covered by those bearing the successful candidate's name for several minutes; but 
this had no effect on proceedings at the first ballot. 
(97-2155/2157, 14Oclober1997, AN, Seine-Saint-Denis, Constituency 9, para. 4, p. 166) 

There are no statutory or regulatory provisions prescribing that blank ballot papers be made 
available in polling stations. 
(97-2159, 28October1997, AN, Bouches-du-Rhône, Constituency 14, para. 3, p. 211) 

An applicant may not plead the specific provisions governing hand-written ballot papers in the 
fourth subsection of section R 105 of the Electoral Code to argue that printed papers bearing 
the names of a candidate and his alternate are not in order. 

Moreover, even though, in accordance with section R 103 of the Code, these printed papers 
bore the candidate's name and the word 'alternate', followed by the alternate's name, and the 
alternate's name was printed in smaller characters than the candidate's name, the fact that the 
alternate's name appeared on the right-hand side of the paper slightly higher than the 
candidate's name on the left-hand side was not such as to generate confusion in the electo
rate's mind. 
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There are no provisions imposing the use of different characters for the candidate's or the 
alternate's surnames from those used for their forenames. 
(97-2185, JO July 1997, AN, Isère, Constituency 7, para. 3, p. 118) 

The fact that for approximately one hour the ballot papers of Mr L were covered by those of 
two other candidates in polling station n° 601 was not such as to affect the fairness of the 
election, since the papers were still available and the Chairman of the electoral office rectified 
the situation as soon as it was brought to his notice. 
(97-2203, 9 December 1997, AN, Gard, Constituency 1, para. 3, p. 287) 

Envel opes 

In the district of Huisseau-en-Beauce, envelopes to contain ballot papers were allegedly given 
to voters personally by one of the assessors, contrary to section L 62 of the Electoral Code. But 
it is neither proven nor even alleged that this irregularity, even if it was confirmed, might have 
affected the outcome. 
(97-2141, 14 October 1997, AN, Loir-et-Cher, Constituency 3, para. 1, p. 162) 

The use of envelopes of the same colour at the two ballots of the same general election is not 
contrary to the first subsection of section L 60 of the Electoral Code. 
(97-2148, lO]uly 1997, AN, Landes, Constituency 3, para. 3, p. 104) 

Checks on voters' identities 

Irregularities of no effect 

The applicant submits that, in the Jean Zay School polling station at Bouchain, electoral 
operations were vitiated by the fact the voters' identities were checked only when they emerged 
from booths, contraryto section L 62 of the Electoral Code. Section L 65(1), (2) and (3) were 
allegedly also violated in the counting operations. The applicant produces in evidence a sworn 
statement signed by a voter. 

The alleged facts are not recorded in the official report on electoral operations at the polling 
station. Even if they were proven, it is not submitted that they had the effect of changing the 
results. Application dismissed. 
(97-2131/2163, 25 November 1997, AN, Nord, Constituency 19, paras 8 and 9, p. 261) 

In the first two polling stations of the district of La Grand-Combre, there were no systematic 
checks ofvoters' identities, contrary to section R 60 of the Electoral Code. However open to 
criticism it may be, this fact did not affect on the outcome of the ballot, as the total number of 
votes cast at the two polling stations was less than the difference in the number of votes cast for 
the candidates at the second ballot. 
(97-2183, 14 October 1997, AN, Gard, Constituency 4, para. 2, p. 175) 

By allowing identity to be evidenced by general knowledge in districts of more than 5000 inha
bitants, an order and a circular issued by the Prefect of Mayotte departed from section R 60 of 
the Electoral Code as applicable in Mayotte without authorization in the form of a decree 
extending and adapting the Electoral Code for elections there. Given the specific situation of 
the register of births, marriages and deaths in Mayotte, the arrangements thus made had the 
object and effect of enabling a large number of French citizens to exercise their right to vote. 
They were not in themselves such as to affect the fairness of the ballot. 
(97-2218, 28 October 1997, AN, Mayotte, paras 1 and 2, p. 223) 

Signatures on register 

The Electoral Code prescribes neither that the same ink must be used for both ballots nor that 
separate lists be kept for the two ballots. In the absence of pressure or manouvres, there can 
have been no effect on the outcome. 
(97-2190, 28 October 1997, AN, Eure, Constituency 1, para. 2, p. 221) 
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Signatures 

The applicant submits that in one polling station the list of signatures was not countersigned 
by ail the assessors, contrary to section R 62 of the Electoral Code, but this fact alone does not 
invalidate the votes cast at that polling station. 

The applicant submits that in several polling stations voters signed simply by marking a cross, 
contrary to sections L 62-1 and L 64 of the Electoral Code, and that in certain cases the two 
signatures against the name of one and the same voter were so different as to indicate that the 
votes were not cast by that voter. 

It emerges from the investigation, and in particular from examination of the lists of signatures 
at the relevant polling stations, that these facts are confirmed as regards a number of votes 
totalling less than the difference between the votes cast for the successful candidate and the 
runner-up. They consequently had no effect on the outcome. 
(97-2160/2179/2197/2312, 9 December 1997, AN, Vaucluse, Constituency 1, paras 9, 10 and 11, p. 279) 

Ballot boxes 

The fact that one of the hinges on a ballot box was loose had no influence on the outcome in 
the particular case, as there are no allegations of fraud or violations of the secrecy of the ballot. 
(97-2203, 9 December 1997, AN, Gard, Constituency 1, para. 3, p. 287) 

Violence or pressure exerted at the ballot 

Pressure on voters 

The fact that people wearing the colours of the successful candidate's partywere in the vicinity 
of the polling station, however open to criticism, did not in the circumstance affect the 
outcome. 

The applicant submits that there was a manouvre in the form of lists of persons having cast 
their votes in order to put pressure on persons who abstained, but neither the documents 
produced by the applicant, attesting to the presence of people listing names of voters, nor any 
other document in the bundle confirm that there was such a manouvre. 
(97-2122, 25 November 1997, AN, French Polynesia, Constituency 2, paras 5 and 6, p. 258) 

Municipal civil servants at the entrance to the polling station kept a copy of the electoral roll 
to ensure, prior to identity checks by the electoral officers, that persons coming to vote were on 
the roll. This is not a proper practice but, since it has not been proven that the list made 
available to local civil servants was used as a means of exerting any pressure on voters, it cannot 
be regarded as constituting a violation offreedom to vote. 
(97-2155/2157, 14October1997, AN, Sei,ne-Saint-Denis, Constituency 9, para. 2, p. 166) 

Miscellaneous incidents 

At certain polling stations in Mamoudzou, the refusai by the Chairmen of the electoral offices 
to recognize identity on the basis of general knowledge as permitted by the order and circular 
issued by the Prefect; this prompted disruption and unequal treatment of voters. However, the 
investigation reveals that the incidents were not attributable to the successful candidate and 
had no effect on the outcome. 
(97-2218, 28 October 1997, AN, Mayotte, Constituency 6, para. 3, p. 223) 

Sorting and counting 

Counting procedures 

Validity of ballot papers 

Presentation 

Alleged irregularities as to either the format and drafting of ballot papers of certain candidates 
or the contradictory statements of political affiliation on the ballot papers of another candi-
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date which, the applicant alleges, were liable to confuse the voter, actually had no effect on the 
outcome. 
(97-2138, 23 October 1997, AN, Seim-Saint-DeniJ, Constituency 6, para. 2, p. 193) 

Statements 

The fact that a slogan appeared on ballot papers for a candidate selected by the National Front 
was not, in the circumstances, a manouvre intended to influence the outcome. 
(97-2246, 18 Navember 1997, AN, Paris, Constituency 4, para. 2, p. 250) 

Markings 

The investigation reveals that a torn ballot paper bearing the name of the successful candidate 
was counted as valid by the electoral oflicers. Although the ballot paper, being torn in an 
irregular pattern making it potentially identifiable, must be regarded as invalid, the fa.et that it 
was included in the count cannot have had an effect on the outcome, given the difference in 
the number of votes cast for the candidates. 
(97-2203, 9 December 1997, AN, Gard, Constituency 1, para. 4, p. 287) 

Use at second ballot of ballot papers printed for first ballot 

The investigation reveals that in the districts of Gimont, Mirannes and Vic-Fezensac seven 
ballot papers for the applicant were wrongly declared void as being first-ballot papers or in one 
case two papers in the same envelope. The application is well-founded and the count must be 
rectified accordingly. 
(97-2236, 18 Navember 1997, AN, Gers, Constituency 2, para. 6, p. 247) 

Blank papers 

There is no provision of statute or regulation requiring blank papers to be taken into account 
in the count of votes cast. 
(97-2159, 14 October 1997, AN, B<JUCkes-du-RMne, Constituency 14, para. 3, p. 211) 

Papers cancelled because of mistakes in counting 

Tally sheets mentioned the candidate's patronymic although the ballot papers were made out 
in his usual name. 

Given the large number of votes lacking to enable him to stand at the second ballot, and the 
low number of papers counted as void in the polling stations where the tally sheets mentioned 
the candidate's patronymic, the alleged facts could not have deprived him of the opportunity 
to stand at the second ballot or have any effect on the outcome. 
(97-2240, 23 October 1997, AN, Paris, Conslituency 12, paras 1and2, p. 205) 

Collection of ballot papers 

The investigation reveals that in the districts of Gimont, Mirannes and Vic-Fezensac seven 
ballot papers for the applicant were wrongly declared void as being first-ballot papers or in one 
case two papers in the same envelope. The application is well-founded and the count must be 
rectified accordingly. 
(97-2236, 18 Navember 1997, AN, Gers, Constituency 2, para. 6, p. 247) 

Number of signatures different from number of papers and envelopes in ballot box 

The difference between the number of signatures and the number of papers and envelopes in 
the ballot box was seven. Consequently, seven votes must by way of hypothesis be deducted 
from the total votes cast and from the votes cast for the successful candidate. 
(97-2236, 18 Navember 1997, AN, Gers, Constituency 2, para. 8, p. 247) 

The number of votes cast for the successful candidate at the second ballot was nine more than 
for Mr C. The investigation reveals that for the Constituency as a whole the difference between 
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the number of papers and envelopes in the ballot box and the number of signatures was 14. 
Uncertain result: election annulled. 
(97-2165, 23 October 1997, AN, Meurth""et-Moselle, Constituency 4, para. 1, p. 195) 

Differences in signatures 

The applicant points to differences between the signatures placed byvoters on administrative 
documents and on the register, and between certain signatures on the register at the first and 
second ballots. But the variations are not so great as to cast doubt on the authenticity of the 
votes cast. 
(97-2168, 16December 1997, AN, Drôme, Constituency 1, para. 8, p. 304) 

Miscellaneous irregularities and incidents 

In the course of counting operations atone of the polling stations at Valence, it was necessary 
to recount the signatures several times, and, in certain packets of 100 papers sorted and 
counted at the station, there were differences between the votes cast for the respective 
candidates which exceeded the average differences for the other packets; but these facts alone 
do not constitute evidence of manouvres that might have an effect on the fairness of the ballot. 
(97-2168, 16December 1997, AN, Drôme, Constituency 1, para. 8, p. 304) 

Establishment of records and annexes thereto 

Annexes: void ballot papers and empty envelopes 

Envelopes containing void ballot papers, annexed to the record of an electoral office, are not 
initialled or are initialled by only one electoral officer, but the record does not mention any 
complaints about the validity of the votes considered void. The irregularity is regrettable but 
there is no effect on the outcome. 
(97-2203, 9 December 1997, AN, Gard, Constituency 1, para. 3, p. 287) 

LITIGATION 

Jurisdiction of Constitutional Council 

General 

Although, by reason of its function of overseeing the proper conduct of the election of 
deputies and senators pursuant to article 59 of the Constitution, the Constitutional Council 
may in exceptional cases mie on applications calling future elections into question, it may do 
so only where a declaration that such applications are inadmissible under sections 32 to 45 of 
the Ordinance of 7 November 1958 might seriously compromise the effectiveness of its review 
of the election of deputies and Senators,jeopardize the whole of the electoral proceedings and 
thusjeopardize the proper functioning of public authorities. 
(20 Marck 1997, Ms füchard, para. 2, p. 4 3) 

Verification of electoral rolls 

It is not for the Constitutional Council in its election review capacity to rule on the regularity 
of entries on the electoral roll in the absence of manouvres. 
(97-2190, 28 Odober 1997, AN, Eure, Constituency 1, para. 4, p. 221; 97-2168, 16December 1997, AN, Drôme, 
Constituency 1, para. 1, p. 304) 
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Review of instruments organizing elections 

In exceptional cases the Constitutional Council may, in the exercise of the jurisdiction to 
review the regularity of the election of Deputies and Senators conferred on it by article 59 of 
the Constitution, hear applications contesting the validity of forthcoming elections, but only if 
refusing to admit an application pursuant to sections 32 to 45 of the ordinance of 7 November 
1958 might seriously hamper the effectiveness of the Constitutional Council's review of the 
election of Deputies and Senators, vitiate the general proceedings at the elections and th us 
jeopardize the functioning of the public authorities. 
(Mey et, 16 May 1997, paras 2 and 3, p. 63) 

Matters outside the jurisdiction of the Constitutional Council 

Reimbursement of campaign advertising expenses 

It is not for the Constitutional Council to hear submissions to the effect that certain candidates 
should reimburse printing costs. 
(97-2134, 14October1997, AN Gironde, Constituency 2, para. 3, p. 160) 

It is not for the Constitutional Council to grant a candidate or his printer the reimbursement 
of expenses. 
(97-2271, JO]uly 1997, AN, Bouches-du-Rhône, Constituency 16, p. 143) 

Constitutionality of a statu te 

It is not for the Constitutional Council, acting pursuant to article 59 of the Constitution on an 
application objecting to the election of a deputy, to review a statute for constitutionality. 
(97-2231, JO]uly 1997, AN, Paris, Constituency 8, p. 124) 

Other financial benefits 

It is not for the Constitutional Council to recount or modify the number of votes cast for a 
candidate in order to ascertain the nature and scale of the financial benefits to which he may 
be entitled. 
(97-2176, 14 October 1997, AN, Territoire de Belfort, Constituency 1, para. 3, p. 169) 

Legal aid 

By article 63 of the Constitution, 'An institutional act shall determine the rules of organization 
and operation of the Constitutional Council, the procedure to be followed before it and, in 
particular, the time limits for referring disputes to it'. 

By letters to the President of the Constitutional Council, dated 4 and 22July 1997, the 
applicant requested assistance under the Legal Aid Act of 10 July 1991, as amended. The legal 
aid scheme, not being established by an institutional act, is not applicable to proceedings in 
the Constitutional Council. The applicant's request must accordingly be rejected. 
(97-2131/2163, 25NütJember1997, AN, Nord, Constituency 19, paras 2 and 3, p. 261) 

Non-recoverable costs 

Given that section 75(1) of the Legal Aid Act of lOJuly 1991 is not enacted within an 
institutional act, the only kind of act which by article 63 of the Constitution may determine the 
procedure before the Constitutional Council, the applicant may not apply to the Constitutio
nal Council for an order that the other party shall pay costs incurred not listed in the statement 
of costs. 
(97-2188, JO ]uly 1997, AN, Bas-Rhin, Constituency 6, para. 4, p. 120; 97-2J09/2162, JO July 1997, AN, Charente
Maritime, Constituency 1, para. 5, p. 70; 97-2188, JO]uly 1997, AN, Bas-Rhin, Constituency 6, para. 3, p. 120; 
97-2145/2239, 16December 1997, AN, Moselle, Constituency 3, paras 7 and 8, p. 300) 
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Actions for damages 

Actions for damages are not admissible in the Constitutional Council. 
(97-2J09/2162, JO July 1997, AN, Charente-Maritime, Comtituency 1, pam. 5, p. 70; 97-2188, JO July 1997, AN, 
B&-Rhin, Constituency 6, para. 3, p. 120) 

The Constitutional Council has no jurisdiction to eritertain submissions that compensation is 
payable. Application disrnissed. 
(97-2273, JO]uly 1997, AN, Ail constituencies, para. 2, p. 147) 

Ortler for formai investigation 

It is not for the Constitutional Council to order a person to be placed under formai 
investigation. 
(97-2271, JO]uly 1997, AN, Bouches-du-Rhône, Constituency 16, p. 143) 

Application of section L 117-1 of the Electoral Code 

Section L 117-1 of the Electoral Code, which provides that 'where the administrative court in 
its decision has concluded that acts of electoral fraud have been committed, it shall refer the 
matter to the appropriate State Counsel', is not applicable to the Constitutional Council. 
Subrnissions that this provision is applicable must be dismissed. 
(97-2188, IO]uly 1997, AN, B&-Rhin, Constituency 6, pam. 3, p. 120) 

Lodging of applications 

Status of applicant 

A person who is not on the electoral role for a constituency and is nota candidate there has no 
l.ocus standi to contest the election; his application is accordingly inadmissible. 
(97-2147, JO ]uly 1997, AN, Seine-et-Marne, Constituency 1, p. J02; 97-2206, JO ]uly 1997, AN, Rhûne, Constituen
cies 4, 7 and 13, pam. 2, p. 122) 

The investigation reveals that the applicant was not entered on the electoral roll for Consti
tuency 4 of Haute-Garonne and did not stand as a candidate there. He accordingly has no 
status to contest electoral operations conducted there. Application inadmissible. 
(97-2224, 18 Nuvember 1997, AN, Haut/f-Garonne, Constituency 4, para. 2, p. 239) 

Authorities to which application must be made 

Itfollows from section 34 of Ordinance 58-1067 of 7 November 1958 that an application to the 
Constitutional Council contesting the election of a deputy must be made in writing to the 
Council's General Secretariat, to the Prefect or to the Leader of the Territory. An application 
addressed to an administrative court is accordingly inadmissible. 
(97-2158, JO]uly 1997, AN, Seine-Saint-Denis, Comtituency 11, p. 113; 97-2256, JO]uly 1997, AN, Pyrén~ 
Orientales, Constituency 1, p. 130) 

Timelimits 

Premature application 

An application registered at the General Secretariat of the Constitutional Council before the 
first ballot and applying for the annulment of electoral operations that are to take place in a 
constituency is premature and accordingly inadmissible. 
(97-2J08, JO]uly 1997, AN, MartinÙjUe, Constituency 2, p. 69; 97-2J09/2162, JO]uly 1997, AN, Charent/f
Maritime, Constituency 1, pams 2 and 3, p. 70; 97-2111, JO]uly 1997, AN, Oise, Comtituency 4, p. 74) 
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An application registered at the General Secretariat of the Constitutional Council before the 
results of the election are announced is premature and accordingly inadmissible. 

(97-2110, 10July1997, AN, Tarn, Constituency 2, andAN, Haute-Garonne, Constituency 7, p. 72; 97-2112, 10 july 
1997, AN, Hauts-de-Seine, Constituency JO, p. 75; 97-2114, JO]uly 1997, AN, Moselle, Constituency 2, p. 77; 
97-2115, JO]uly 1997, AN, Seine-Maritime, Constituency 4, p. 79; 97-2116, JO]uly 1997, AN, Deux-Sèvres, 
Constituency 2,p. 81; 97-2117, JO]uly 1997, AN, Haute-Vienne, Constituency 1,p. 83; 97-2118, JO]uly 1997, AN, 
Paris, Constituency 18, p. 85; 97-2233, 10 july 1997, AN, Drôme, Constituency 2, p. 126) 

Late application 

The results of the ballots held on 25 May and 1 June 1997 for the election of Deputies were 
announced in the relevant constituency on 2June 1997; the ten-day period allowed by 
section 33 ofOrdinance 58-1067 of7November1958 therefore expired on 12June 1997. An 
application registered at the General Secretariat of the Constitutional Council after that date 
is out of time and accordingly inadmissible. 

(97-2158, JO july 1997, AN, Seine-Saint-Denis, Constituency 11, para. 4, p. 113; 97-2257, JO july 1997, AN, 
Moselle, Constituency 5, p. 132; 97-2258, JO July 1997, AN, Gironde, Constituency 5, p. 134; 97-2266, JO July 1997, 
AN, Drôme, Constituency 2, p. 136; 97-2268, JO july 1997, AN, Martinique, Constituency 2, p. 138; 97-2269, 
JO July 1997, AN, Ariège, Constituency 1, p. 140; 97-2272, JO July 1997, AN, Bouches-du-Rhône, Constituency 4, 
p. 145; 97-2274, JOjuly 1997, AN, Var, Constituency 1, p. 149; 97-2277, JO]uly 1997, AN, Loir-et-Cher, Consti
tuency 2, p. 151; 97-2278, JO july 1997, AN, Rhône, Constituency 1, p. 153; 97-2279, JO]uly 1997, AN, Réunion, 
Constituency 2, p. 155) 

Form of application 

Signature 

By signing the statement of application, prepared by his advocate, the applicantregularized his 
application. He gave his advocate written powers of attorney to produce subsequent pleadings. 
He has not violated Ortler 3 of the Standing Orders governing proceedings before the 
Constitutional Council. 

(97-2236, 18 November 1997, AN, Gers, Constituency 2, para. 1, p. 247) 

Applicant's address 

Ortler 3 of the Standing Orders applicable to proceedings before the Constitutional Council 
reads: 'Applications on which proceedings are based shall state the name, forename(s), 
address and status of the applicant(s) and the name of the successful candidate(s) whose 
election is contested, together with a statement of the facts and arguments pleaded'; but it is 
not submitted that the fact that the applicant does not reside at the address communicated to 
the Constitutional Council had the effect of impeding the proceedings. Application admissi
ble. 

(97-2131/2163, 25November1997, AN, Nord, Constituency 19, para. 6, p. 261) 

Application unsigned by a person unidentified 

Ortler 3 of the Standing Orders applicable to proceedings before the Constitutional Council 
reads: 'Applications on which proceedings are based shall state the name, forename(s), 
address and status of the applicant(s) ... They shall be signed by the applicants'. 

The application presented as being made by Ms L is unsigned. Ms L states that she is not the 
author of it. It follows that, in accordance with Ortler 3, the application, being presented 
unsigned by a person unidentified, is inadmissible. 

(97-2229, 14 October 1997, AN, Vienne, Constituency 2, paras 1and2, p. 183) 
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Submissions and arguments 

Submissions (admissibility) 

Determination of a contested election 

The application, made by a candidate put out of contention at the first ballot, is against 
electoral operations conducted in Constituency 19 of the department of Nord on 1 June 1997. 
It clearly manifests the applicant's desire to con test the outcome of the election. Admissible. 
(97-2131/2163, 25Navember1997, AN, Nord, Constiluency 19, para. 5, p. 261) 

Application for annulment not validly formed 

Objection not related to election proper 

The applicant me rel y asks for rectification of the num ber of votes cast for him at the first ballot 
without questioning the outcome. His submissions are therefore not admissible. 
(97-2137, JO july 1997, AN, Paris, Constituency 8, p. 97) 

An application which is notfor the annulmentof electoral operations in the constituency is not 
admissible. 
(97-2125, JOjuly 1997, AN, Finistère, Constituency 3, p. 90; 97-2144, JO]uly 1997, AN, Alpes-Maritimes, Consti
tuency 8, p. JOO) 

Application for partial annulment 

An application for annulment of electoral operations in a single municipality is inadmissible. 
(97-2151, JOjuly 1997, AN, Seine-Maritime, Constituency 6, p.J08; 97-2128, JO]uly 1997, AN, Côte-d'Or, Consti
tuency 3, p. 94; 97-2144, JO July 1997, AN, Alpes-Maritimes, Constituency 8, p. JOO) 

Mere complaints or protests 

An application which does not seek the annulment of an election is not an objection within the 
meaning of section 33 of the institutional Ordinance of 7 November 1958 and is accordingly 
inadmissible. 
(97-2124, JO july 1997, AN, Paris, Constituency 14, p. 89; 97-2270, JO july 1997, AN, Ariège, Constituency 1, 
p. 142) 

The applicant, requesting the annulment of the election of a deputy for a constituency, merely 
makes general allegations and presents no arguments that can validly be pleaded to contest the 
propriety of the election; his submissions are accordingly inadmissible. 
(97-2161, JO July 1997, AN, Yvelines, Constituency 5, p. 115; 97-2J09/2162, JO July 1997, AN, Charenti7-Maritime, 
Constituency 1, para. 4, p. 70; 97-2206, JO july 1997, AN, Rhône, Constituencies 4, 7 and 13, para. 3, p. 122) 

The application makes general criticisms of the successful candidate's management of his 
local authority and states no precise objection to the regularity of the electoral operations of 
which he contests the result. Inadmissible. 
(97-2180, 28 October 1997, AN, Isère, Constituency 6, p. 217) 

An application that merely makes general criticism of the manner in which the election 
campaign has been conducted in a constituency and asks the Constitutional Council to 'seek 
a judgment from the appropriate court', without submitting that the electoral operations 
should be annulled, is inadmissible. 
(97-2152/2199, JO July 1997, AN, Loire, Constituency 7, para. 4, p. l JO) 

Application against electoral operations requiring a second ballot 

The electoral operations at the first ballot in the constituency did not result in the election of 
a deputy. Submissions in the application relating to these operations alone are accordingly 
inadmissible. 
(97-2153, JO]uly 1997, AN, Rhône, Constituency 7, p. 112; 97-2150, JO]uly 1997, AN, Pas-dl7-Calais, Consti
tuency JO, p. J06; 97-2123, JO july 1997, AN, Seine-Saint-Denis, Constituency 12, p. 87; 97-2249, JO ]uly 1997, AN, 
Alpes-Maritimes, Constituency 5, p. 128; 97-2199/2152, JO]uly 1997, AN, Loire, Constituency 7, p. 110; 
97-2131/2163, 25 Nuvember 1997, AN, Nurd, Constituency 19, para. 9, p. 261) 
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Objections to overall results of elections 

The applicant objects to the results of the general elections in their entirety and not to the 
result in a specified constituency. Inadmissible. 
(97-2273, JO]uly 1997, AN, Ail constituenries, para. 1, p. 147) 

Arguments 

New arguments 

The applicant first raised the argument based on the successful candidate's use of the electoral 
roll for the district of which he is mayor in her Rejoinder dated 13 August 1997. This is 
therefore a new argument presented after the ten-day period set by section 33 of the Ordi
nance of 7 November 1958. It is inadmissible. 
(97-2130, 16 December 1997, AN, Hauts-de-Seine, Constituency 6, para. 3, p. 298) 

Arguments lacking precision 

Allegations are made about the manner in which the election campaign was conducted, but 
they are not accompanied by enough particulars to permit ajudgment as to whether they are 
well founded; the application accordingly provides no basis for a decision annulling the 
election. 
(97-2139, lO]uly 1997,AN,jura, Constituency3,p. 99) 

The application makes general criticisms of the successful candidate's management of his 
local authority and states no precise objection to the regularity of the electoral operations of 
which he contests the result. Inadmissible. 
(97-2180, 28 October 1997, AN, Isère, Constituency 6, p. 217) 

The applicant's allegation that manifestos and ballot papers prepared for him were missing 
from the envelopes sent to certain voters are not supported by the slightest evidence. Sole 
argument: application dismissed. 
(97-2214, 14 October 1997, AN, Morbihan, Constituency 2, para. 1, p. 182) 

Allegations are made as to unlawful poster campaigns, unequal access to the audiovisual media 
and irregularities in the transmission to voters of ballot papers and manifestos but not 
accompanied by enough particulars to permit a judgment as to whether they are well founded; 
the application accordingly provides no basis for a decision annulling the election. 
(97-2271, JO July 1997, AN, Bouches-du-Rhône, Constituency 16, p. 143) 

The applicant's allegations that the election in Constituency 2 of Guadeloupe on 25 May and 
ljune 1997 was vitiated by serious irregularities both in the election campaign and in the 
course of electoral operations proper are accompanied by no particulars and no evidence. 
Application dismissed. 
(97-2276, 14 October 1997, A, Guadeloupe, Constituency 2, para. 2, p. 189) 

Validity of arguments 

The applicant argues that an order by the Prefect modifying the catchment area of two polling 
stations in the district of Evreux unlawfully modifies constituency boundaries. But on the 
contrary the object and the effect of the order was to rectify an error made since 1982 whereby 
48 voters voted in the canton of Evreux-East, in Constituency 1 of Eure, although their 
residence was in Evreux-West, in Constituency 2. The argument fails on the facts. 
(97-2190, 28October1997, AN, Eure, Constituency 1, para. 1, p. 221) 

The investigation reveals that the objection that half the signatures on the register at the 
Breux-sur-Avre polling station were not authentic is not supported by the facts. 
(97-2190, 28 October 1997, AN, Eure, Constituency 1, para. 3, p. 221) 

The investigation reveals that the voter who, according to the applicant's allegations, received 
four proxies, only received and used one; the objection fails on the facts. 
(97-2190, 28 October 1997, AN, Eure, Constituency 1, para. 5, p. 221) 
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The investigation reveals that six days before the ballot the mayor of a district publicly 
expressed support for the successful candidate. The objection that the candidate wrongly 
claimed his support fails on the facts. 
(97-2190, 28 October 1997, AN, Eure, Canstituency 1, para. 6, p. 221) 

The applicant argues that the alternate of the successful candidate used intimidatory manou
vres to prevent distribution of a pamphlet opposing him. But the applicant cannot in the 
circumstances of the case rely on the fact that the pamphlet' s irregular distribution could not 
be completed. The objection must be rejected. 
(97-2225/2241, 18Nooember1997, AN, Val-d'Oise, Canstituency 4, para. 4, p. 241) 

Inoperative arguments 

The applicant cannot validly rely, in support of his submission that the election be annulled, 
on article 23 of the Constitution and sections LO 139, LO 141, LO 145 and LO 151 of the 
Electoral Code, relating to incompatibility of ministerial or parliamentary office. 
(97-2132, 23 October 1997, AN, Savoie, Canstituency 2, para. 2, p. 191) 

The applicant refers to the support given by an association of which he is chairman to 
candidates who are members ofhis family in a constituency in Guadeloupe. This fact is without 
significance for the propriety of electoral operations in the Moselle department. Dismissed. 
(97-2172, 10 July 1997, AN, Moselle, Canstituency 3, p. 116) 

The allegations made in the application are unrelated to the disputed electoral operations; the 
application is accordingly inadmissible. 
(97-2174, JO July 1997, AN, Sein,,.Saint-Denis, Canstituency 7, p. Il 7) 

The argument based on irregularities in campaign financing at the rime of the 1993 general 
elections cannot validly be pleaded in objections to electoral operations carried out on 25 May 
and 1 June 1997 for the election of Deputies to the National Assembly. 
(97-2188, IO]uly 1997, AN, Bas-Rhin, Canstituency 6, para. 1, p. 120) 

Investigation 

Evidence 

Statements by parties not supported by evidence 

Allegations by the applicant that a document produced by the successful candidate in response 
to a submission of ineligibility is fabricated for the occasion is unsupported by the slightest 
evidence. 

The applicant adduces no evidence of a court decision declaring another candidate ineligible. 
(97-2143, 14 October 1997, AN, Laire, Canstituency 5, paras 2 and 3, p. 164) 

The applicant provides not the slightest evidence in support of his statement that the 
establishment of electoral mils was vitiated by manouvres or of alleged irregularities in the 
declaration that the candidate was elected and in counting operations. 
(97-2177, 28 Octaber 1997, AN, Vendée, Canstituency 2, para. 1, p. 215) 

The applicant's allegations that the successful candidate used resources made available by 
several bodies corporate, contrary to section L 52-8 of the Electoral Code, are not supported 
by suflicient particulars to found an assessment. The same applies to his allegations that the 
ballot was not fairly conducted. 
(97-2177, 28Octaber1997, AN, Vendée, Canstituency 2, para. 3, p. 215) 

The applicant alleges that resources of the district of Franconville were used on the night of 
27May1997 to print and reproduce a pamphletfrom the committee supporting the successful 
candidate, which was distributed in the district the following day. But it is not proven that the 
district's resources were used that night to print and reproduce a pamphlet or any other 
campaign material. The submission is rejected. 
(97-2225/2241, 18November1997, AN, Val-d'Oise, Canstituency 4, para. 3, p. 241) 
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Facts not relevant as evidence of the alleged fraud or illegal practice 

The applicant submits that there was a manouvre in the form of lists of persons having cast 
their votes in order to put pressure on persons who abstained, but neither the documents 
produced by the applicant, attesting to the presence of people listing names of voters, nor any 
other document in the bundle confirm that there was such a manouvre. 
(97-2122, 25 November 1997, AN, French Polynesia, Constituency 2, para. 6, p. 258) 

Procedural incidents, specific applications, no cause of action 

Application discontinued 

Discontinuance by applicant. 
(97-2133, lO]uly 1997, AN, Nord, Constituency 4, p. 96; 97-2127, lO]uly 1997, AN, Alpes-Maritimes, Consti
tuency 2, p. 93) 

Invitation to remedy defect 

Ortler 3 of the Standing Orders applicable to proceedings before the Constitutional Council 
reads: 'Applications on which proceedings are based shall state the name, forename(s), 
address and status of the applicant(s) ... They shall be signed by the applicants'. 

The application presented as being made by Ms Lis unsigned. Ms L states that she is not the 
author of it. It follows that, in accordance with Ortler 3, the application, being presented 
unsigned by a person unidentified, is inadmissible. 
(97-2229, 14 October 1997, AN, Vienne, Constituency 2, paras 1and2, p. 183) 

Evaluation of facts by Constitutional Council 

Irregularities not affecting the outcome 

Irregularities not shown to have permitted fraud 

The reference to the successful candidate 's name as Vice-mayor rather than as candidate at the 
general election on invitations to nine events organized by the town of Nîmes had no effect on 
the fairness of the election since the municipal events were traditional in character and no 
attempts were made to influence voters. 
(97-2204, 16 December 1997, AN, Gard, Constituency 2, para. 4, p. 315) 

Electoral operations 

Irregularities at the Pirae polling station; (a) the mayor eliminated the applicant, being the 
alternate of a candidate, and (b) there were not enough assessors as required by section R 44 
of the Electoral Code. However open to criticism these irregularities may be, they do not 
warrant annulment of the election since the investigation does not reveal that they had the 
object or the effect of aiding fraud in the ballot. 
(97-2122, 25 November 1997, AN, French Polynesia, Constituency 2, para. 4, p. 258) 

Irregularities not affecting the outcome, given the difference in votes cast 

Although posters for the successful candidate were displayed on official hoardings, covering 
those for other candidates, the irregularity was on a one-off basis and, given the difference in 
the number of votes cast for the successful candidate and his opponent, had no effect on the 
outcome. 
(97-2132, 23 October 1997, AN, Savoie, Constituency 2, para. 6, p. 191) 

The application refers only to minor irregularities allegedly committed at the Moragne district 
polling station, where 276 voters were registered. Given the difference in votes cast at both the 
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firstand the second ballots, the irregularities alleged bythe applicantcannothave affected the 
outcome. 
(97-2140, 28 October 1997, AN, Charent~Maritime, Constituency 5, p. 207) 

The fact that a candidate presenting a manifesto similar to that of the successful candidate 
irregularly displayed posters casting doubt on the successful candidate's merits cannot have 
affected the outcome, given the large number of votes lacking to enable him to stand at the 
second ballot. 
(97-2167, 23 October 1997, AN, Hauts-de-Seine, Constituency 1, para. 6, p. 197) 

Campaign advertising 

Given the difference in the number of votes separating the successful candidate from the 
applicant at the second ballot, the distribution of pamphlets on his behalf in hospitals, on a 
scale not proven, had no effect on the outcome. 
(97-2198, 16 December 1997, AN, Loire, Constituency 4, para. 9, p. 310) 

A publication making defamatory allegations against the applicant was distributed during the 
election campaign, but the investigation reveals that this was on a limited scale. There is no 
evident link between the applicant's opponents and the publication. Given the difference in 
the number of votes cast for the two candidates leading the second ballot, the publication had 
no effect on the outcome. 
(97-2204, 16December 1997, AN, Gard, Constituency 2, para. 2, p. 315) 

Electoral operations 

At the first ballot two individuals entered a polling station and removed ail the ballot papers for 
one of the candidates, making it impossible for him to obtain the number of votes required for 
him to stand at the second ballot. 

The events occurred 40 minutes before the close of polling and the candidate obtained a total 
of 80 votes at that polling station; the incident, however open to criticism, could not have 
deprived him of the 214 votes he lacked to be able to stand at the second ballot. Moreover, 
while the record of the electoral operations at the polling station mentions the incident, it does 
not specify that voters were prevented from casting their votes. 
(97-2181, 14 October 1997, AN, Loiret, Constituency 5, paras 1and2, p. 171) 

lrregularities not affecting the outcome, being mutual 

Campaign advertising 

Posters covered up. ln the circumstances, the irregularities had no effect on the outcome as 
they were committed for the applicant's benefit. 
(97-2262, 25 November 1997, AN, Cher, Constituency 1, para. 3, p. 266) 

lrregularities without influence on the outcome in the specific circumstances 

Campaign advertising 

Posters for the candidate were displayed on hoardings reserved for other candidates until the 
day before the second ballot. The investigation does not reveal that the irregularity was 
committed on a massive scale. Although there was an irregularity, it had no effect on the 
outcome. 
(97-2187, 28 October 1997, AN, Moselle, Constituency 6, p. 219) 

Pamphlets and flyers attacking one of the candidates merely reproduced press articles dating 
from more than 20 months earlier. Their origin is unknown and they brought no new 
elements into the polemic. Other forms of campaign advertising complained of by the 
applicant were not on a massive scale and did not go beyond the bounds of normal electoral 
polemics. The advertising cannot have affected the outcome. 
(97-2222, 28 October 1997, AN, Vosgt", Constituency 4, p. 226) 
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The fact that the successful candidate used the three colours, blue/white/red, on his posters 
was not such as to affect the outcome. 

(97-2255, 28 October 1997, AN, Mosel/,e, Constituency 7, para. 3, p. 228) 

Irregularities at first ballot without effect on the outcome of second ballot 

Disruption of an electoral meeting. Given the difference in the number of votes cast for the 
successful candidate and for the runner-up, 12.5 % of registered voters, there was no effect on 
the outcome. 

(97-2142, 28 October 1997, AN, jura, Constituency 2, para. 3, p. 209) 

Campaign advertising 

The investigation does not reveal that the alleged irregularities in the form of improper poster 
displays were general or durable in the constituency as a whole. Given the number of votes 
lacking to enable the candidate to stand at the second ballot, the fairness of the ballot was not 
affected. 

(97-2159, 14 October 1997, AN, Bouches-du-Rhône, Constituency 14, paras 1and2, p. 211) 

The day before the first ballot, a document was distributed that cast doubts on the manage
ment of the town of Cholet by the mayor, Mr B, who was a candidate at the first ballot. The 
document basically gave a moderate and humorous response to an earlier pamphlet by Mr B 
who adduced his qualities as mayor in support of his candidature. Given the difference in the 
number of votes cast for the applicant and for the successful candidate, the distribution of this 
pamphlet could not have exerted any influence on the order in which candidates were ranked 
by the voters at the first ballot nor, therefore, on the outcome of the second. 

(97-2182, 14 October 1997, AN, Maine-et-Loi,re, Constituency 5, para. 1, p. 173) 

Electoral operations 

At the first ballot two individuals entered a polling station and removed al! the ballot papers for 
one of the candidates, making it impossible for him to obtain the number of votes required for 
him to stand at the second ballot. 

The events occurred 40 minutes before the close of polling and the candidate obtained a total 
of 80 votes at that polling station; the incident, however open to criticism, could not have 
deprived him of the 214 votes he lacked to be able to stand at the second ballot. Moreover, 
while the record of the electoral operations at the polling station mentions the incident, it does 
not specify that voters were prevented from casting their votes. 

(97-2181, 14 October 1997, AN, Loiret, Constituency 5, paras 1and2, p. 171) 

lrregularities giving rise to rectification 

Annulment of certain votes 

Electoral operations 

The mayor of a district, after acknowledging receipt of the list of assessors and delegates of a 
candidate on the Friday preceding the second ballot and forming the electoral offices at the 
opening of polling, argued that there were formal defects in the said list and ordered the 
assessors to leave the polling station. The facts alleged by the applicant are confirmed for six 
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polling stations in the district and are of the nature of a manouvre designed to prevent the 
representatives of one of the candidates from monitoring the ballot. Ali the 1914 votes cast for 
the successful candidate at that polling station must therefore be deducted from the total of 
the votes cast for him in the constituency. The total number of votes cast thus becomes 22 912 
and the number castfor the successful candidate becomes 13 626. But despite this rectification 
the conduct complained of, however reprehensible, does not warrant the annulment of the 
election in view of the 4 340 di:fference in the number of votes cast for the successful candidate 
and his opponent. 

(97-2275, 25 November 1997, AN, Guade!nupe, Constituency 4, para. 8, p. 272) 

Number of signatures differentfrom number of papers and envelopes in ballot box: Precedent 
set after 1988 elections 

The number of votes cast for the successful candidate at the second ballot was nine more than 
for Mr C. The investigation reveals that for the Constituency as a whole the di:fference between 
the number of papers and envelopes in the ballot box and the number of signatures was 14. 
Uncertain result: election annulled. 

(97-2165, 23 October 1997, AN, Meurthe-et-Moselle, Constituency 4, para. 1, p. 195) 

The di:fference between the number of signatures and the number of papers and envelopes in 
the ballot box was seven. Consequently, seven votes must by way of hypothesis be deducted 
from the total votes cast and from the votes cast for the successful candidate. 

(97-2236, 18 November 1997, AN, Gers, Constituency 2, para. 8, p. 247) 

Annulment of election 

Campaign advertising 

The investigation reveals that 824 tenants of the Departmental Low-rent Housing Office 
received a letter between the two ballots asking them to vote for the successful candidate as his 
success would be beneficial to the Office. The letters were dispatched using the list of the 
Office's tenants and labels supplied by the Office, identical to those they are accustomed to 
receiving. Given their content and the personalized addressing, these letters constituted a 
means of bringing pressure to bear on voters. The programme broadcast on France 3-Alsace 
on 30 May, in which the applicant was not the only person to speak and which was not devoted 
specifically to this event, gave her no adequate opportunity to o:ffer effective response to this 
pressure. Given the difference of 651 in the number of votes cast for the candidates heading 
the voting at the second ballot, the outcome may have been distorted, the election must 
accordingly be annulled. 

(97-2169, 23 October 1997, AN, Haut-Rhin, Constituency 6, p. 199) 

lrregularities not warranting rectification 

Because of di:fference in number of votes 

Even of it were proven that a vehicle bearing posters travelled the Constituency, the difference 
in the number of votes cast for the candidates could not have a:ffected the outcome. 

(97-2255, 28 October 1997, AN, Moselle, Constituency 7, para. 2, p. 228) 
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CAMPAIGN ACCOUNTS 

Deposit 

Tim.eallowedfordepositing 

Ineligibility 

A candidate whose accounts have not been deposited at the prefecture within the time 
prescribed by section L 52-12 of the Electoral Code is ineligible for one year from the date of 
the Constitutional Council's decision. 
(97-2106, 10 July 1997, AN, Riunion, Constituency 2, Mr Emile Chane-Tou-Ky, p. 67; identical decisions, p. 18: 
97-2281, 28 October 1997, AN, Haut-Rhin, Constituency 6, Mr Jean-Claude Vinel, paras 1 to 3; 97-2302, 18 Novem
ber 1997, AN, Haute-Garonne, Constituency 4, Mr Jean-Luc Wahl; 97-2316, 18 November 1997, AN, Paris, Consti
tuency 4, Mr Christian Gros; 97-2328, 18 November 1997, AN, Bas-Rhin, Constituency 9, Mr Jean-Yves Vermont; 
97-2292, 25 November 1997, AN, Val-de-Marne, Constituency 9, Mr Abdelmoutaki Terrada; 97-2315, 9December 
1997, AN, Vaucluse, Constituency 1, Mr Christian Salvetti; 97-2332, 9 December 1997, AN, Gard, Constituency 1, Mr 
Charles de Chambrun) 

The candidate's campaign accounts were deposited after the final date allowed by section 
L 52-12 of the Electoral Code. He is ineligible for one yearfrom the date of the Constitutional 
Council's decision. 
(97-2314, 9 December 1997, AN, Vaucluse, Constituency 1, Mr Christian Dernelle, p. 293; identical decisions, p. 18: 
97-2285, 16 December 1997, AN, Drôme, Constituency 1, Mr Philippe Dannerolle; 97-2351, 16 December 1997, AN, 
Alpes-Maritimes, Constituency 1, MrJeanlcart; 97-2357, 16December 1997, AN, Hauts-de-Seine, Constituency 6, Mr 
Gilbert Ribes) 

Conditions of deposit 

Accountnotcertified 

A candidate whose accounts are not presented by a member of the association of chartered 
and certified accountants as required by section L 52-12(2) of the Electoral Code is ineligible 
for one year from the date of the Constitutional Council's decision. 
(97-2295, 18 November 1997, AN, Haute-Saône, Constituency 3, Mr Didier Tribout, paras 1 and 2, p. 252; identical 
decisions, p. 18: 97-2317, 18 November 1997, AN, Paris, Constituency 4, Mr Pierre-Emmanuel Ouannou; 97-2291, 
25 November 1997, AN, Val-de-Marne, Constituency 9, Mr Daniel Monaury; 97-2356, 25 November 1997, Eure-et
Loir, Constituency 1, Mr Xavier Hatton) 

At 24.00 hours on 2August1997, being the end of the period prescribed by section L 52-12 of 
the Electoral Code, the candidate had not deposited his campaign accounts presented by a 
member of the association of chartered and certified accountants at the prefecture. A 
campaign account complying with this substantial formal requirement, imposed by section 
L 52-12(2) of the Electoral Code, was deposited only on 27 August. Ineligible. 
(97-2313, 9 December 1997, Mr Mouloud Rezouali, AN, Vaucluse, Constituency 1, paras 3 and 4, p. 291) 

No supporting vouchers 

Candidate whose accounts are not accompanied by the supporting vouchers required by 
section L 52-12(2) of the Electoral Code is ineligible for one year from the date of the 
Constitutional Council's decision. 
(97-2341, 25 November 1997, AN, Vaucluse, Constituency 3, Mr Jesus lbanez, p. 275; identical decisions, p. 18: 
97-2350, 16December 1997, AN, Alpes-Maritimes, Constituency 1, Mr Jean Noble; 97-2353, 16December 1997, 
Hauts-de-Seine, Constituency 13, Ms Virginie Ansquer) 

Donations 

Natural persans 

The examination of the campaign accounts deposited by the candidate reveals that he 
received a donation of FRF 5000 in cash from a natural person. This is a violation of section 

- 510 -



L 52-8 of the Electoral Code. The Campaign Accounts and Political Funding Committee was 
accordingly right to reject his campaign accounts. It is thereafter for the Constitutional 
Council to record that, pursuant to section LO 128 of the Electoral Code, the candidate is 
ineligible for a period of one year from the date of its decision. 
(97-2105, JO ]uly 1997, AN, Réunion, Constituency 2, para. 2, p. 65) 

Campaign Accounts and Political Funding Committee 

Examination by the Committee 

The Campaign Accounts and Political Funding Committee rectified the campaign accounts of 
Ms R, unsuccessful candidate, setting the revenue at FRF 399 214 and expenditure at 
FRF 382 057 and observing that she had exceeded the statutory limit of FRF 376 984. 

The sum of FRF 10 803 entered in her campaign expenditure by Ms R relates to electoral 
meetings held in Paris and Lyon. This expenditure was not incurred for the candidate's direct 
benefit and must be deducted from her campaign accounts. 

It follows that Ms R's campaign expenditure is only FRF 371 254 and that the statutory 
expenditure limit of FRF 376 984 is not exceeded. 
(97-2160/2179/2197/2312, 9 December 1997, AN, Vaucluse, Constituency 1, paras 17, 23 and 24, p. 279) 

Content of accounts 

Expenditure 

Expenses not required to be recorded in the account 

The editorial signed by Ms R., an unsuccessful candidate, in the 1997 edition of the Avignon 
town hall staff union newsletter, as it was in the 1996 edition, contained no electoral adverti
sing. Its distribution on 12 May 1997 does not, therefore, constitute electoral expenditure 
within the meaning of section L 52-12 of the Electoral Code. 

The insert relating to the 1997 budget of the Avignon district, of which Ms R. is mayor, in the 
May:June issue ofVu du pont (Scene from the bridge) published by the Avignon town council, 
like an earlier insert on local taxes, was part of an information campaign concerning the plan 
to restore the district' s financial health. Its distribution at the end of April and early May 1997 
was not an advertising campaign within the meaning of section 52-1 nor a gift by a body 
corporate to finance an electoral campaign within the meaning of section 52-8, and the cost 
was not required to be entered in Ms R's campaign accounts. 

The sum of FRF 10 803 entered in her campaign expenditure by Ms R. relates to electoral 
meetings held in Paris and Lyon. This expenditure was not incurred for the candidate's direct 
benefit and must be deducted from her campaign accounts. 
(97-2160/2179/2197/2312, 9 December 1997, AN, Vaucluse, Constituency 1, paras 19, 20 and 23, p. 279) 

A Valence municipal civil servant wrongfully engaged in activities for the Socialist Party during 
working hours, but this does not impose an obligation on the successful candidate to include 
the amount corresponding to his remuneration for that time in her campaign accounts as the 
support was given her by a political party and not by an individual. The applicant submits that 
the association of which the successful candidate was chairwoman before resigning in order to 
run her election campaign contributed to her campaign expenses but does not offer the 
slightest evidence in support ofhis allegation, which is denied both by the successful candidate 
and by the association. The successful candidate was right to leave out of her campaign 
accounts the cost of a documentary film conceived and produced by an independent televi
sion team, which was devoted to her election campaign but never shown. The investigation 
does not reveal that she understated the cost of preparing and distributing her campaign 
advertising. Contrary to what the applicant alleges, the expenditure incurred by the successful 
candidate in her election campaign does not exceed the statutory limit set for the district 
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pursuant to section 52-11 of the Electoral Code. Submissions that the successful candidate 
should be declared ineligible for exceeding the statu tory limit on campaign expenditure must 
be rejected. 

The undisputed investigations by the Valence town authorities reveal that the three local civil 
servants who undertook documentary research tasks for the campaign of a candidate did so 
while on leave of absence. Section L 52-8 of the Electoral Code is not violated. 
(97-2168, 16December 1997, AN, Drôme, Constituency 1, paras 10 and 12, p. 304) 

The successful candidate is reproached for having enjoyed the use of premises supplied on 
very favourable terms by the Nice municipal authorities to organize his election campaign, 
together with staff and telephone facilities. But it has not been proven that the candidate, 
whose campaign headquarters were in another building, actually used the premises for that 
purpose. The investigation reveals that the provision of staff and telephone facilities ceased on 
1 February and 20 January 1997 respectively. It follows that the submission that section L 52-8 
of the Electoral Code was violated and that equality between candidates was breached must be 
rejected. 
(97-2200, 16December 1997, AN, Alpes-Maritimes, Constituency 1, para. 1, p. 313) 

The first subsection of section L 52-12 of the Electoral Code provides that 'each candidate 
subject to the limits prescribed by section L 52-11 shall establish campaign accounts identi
fying all revenue items by origin and ail expenditure items committed or incurred for electoral 
purposes, with their nature'. It follows that only expenditure items specifically committed or 
incurred for electoral purposes need be recorded in the campaign accounts. 

The investigation does not reveal that issues 182 and 183 of the Chartres municipal newsletter 
were in whole or in part in the nature of campaign advertising material. Consequently the 
applicant has no grounds whatsoever for asking that the cost of producing them be incorpo
rated in the campaign accounts of the successful candidate, who is also mayor of Chartres. 
(97-2205, 25 Navember 1997, AN, Eure-et-Loir, Constituency 1, paras 5 and 6, p. 264) 

The costs of the inauguration of a sewage treatment centre covered by a multi-district 
association chaired by the successful candidate were not in the nature of campaign expendi
ture and need not be incorporated in the candidate's campaign accounts. 
(97-2210, 23 October 1997, AN, Pas-de-Calais, Constituency 11, para. 3, p. 203) 

Actual amounts incorporated 

The Campaign Accounts and Political Funding Committee was right to incorporate in the 
successful candidate's campaign expenditure not only the sum of FRF 5000 representing 
advantages in kind given by the district ofwhich he is mayor but also FRF 2000 representing 
the hire of a room made available to him by the political party selecting him. The effect is that 
the candidate's campaign accounts cover total expenditure of FRF 281 673, and that the 
statutory expenditure limit for the district of FRF 376 657 is not exceeded. 
(97-2198, 16December 1997, AN, Loire, Constituency 4, para. 8, p. 310) 

Principle that a single set of accounts must cover ail items 

The applicants submit that Mr C's candidature was a manouvre enabling the successful 
candidate to circumvent the campaign financing rules. One of these mies is that each 
candidate must present campaign accounts recording all expenditure committed for the 
campaign. 

The investigation reveals that the only expenditure items recorded in Mr C's campaign 
accounts are for printing and distribution of newsletters and pamphlets devoted solely to 
problems connected with the land-use planning and construction office, whose Chairwoman 
was a candidate in the Constituency and whom the successful candidate had committed 
himself to eliminating at the first ballot. The expenditure was covered fully and directly by the 
association Metz pour Tous founded and chaired by the successful candidate. The general 
manager of this political association exercises the same fonction in the political association of 
which the successful candidate is also founder and chairman and which is entrusted with the 
organization ofhis election campaign by an electoral assistance agreement. Campaign adver
tising material printed and distributed by Mr C. and the successful candidate contains articles 
and illustrations from the same sources. 
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It follows that Mr C's candidature must be regarded as a manouvre enabling the successful 
candidate to use certain campaign advertising facilities the cost ofwhich is not recorded in his 
campaign accounts but in Mr C's. The two candidates th us violated the principle laid down by 
section L 52-12 of the Electoral Code that a single set of accounts must cover ail items. The two 
candidates are ineligible pursuant to sections LO 128 and LO 186-1 of the Electoral Code. 
Election annulled. 
(97-2145/2239, 16 December 1997, AN, Moselle, Constituency 3, paras 1 to 6, p. 300) 

Advertising campaign 

The applicant complains of the publication of a one-page advertisement for the successful 
candidate in the 19 May 1997 issue of a weekly magazine distributed solely in the island of St 
Martin. The investigation reveals that the advertisement was published at the exclusive 
initiative of the magazine's proprietor without the candidate's agreement; the candidate 
explicitly disowned it on 21 May. The applicant cannot therefore daim that there has been a 
violation of the second subsection of section' L 52-1 of the Electoral Code, whereby during the 
three months precedingthe first dayofthe month in whicb an election is held and right up to 
the ballot at which a result is attained, the use of ail commercial advertising techniques, notably 
in the press, is prohibited. 
(97-2275, 25 November 1997, AN, Guadewupe, Constituency 4, para, 1, p. 272) 

On 16 and 17 May 1997, during the election campaign, the multi-district association for the 
industrial area of Artois-F1andres at Douvrin Billy-Berclau, of which Mr C. is chairman, 
organized the inauguration of a sewage treatment centre, but neither the event, despite the 
date, nor the information material published on the occasion, were in the nature of campaign 
expenditure for the purposes of section L 52-1 of the Electoral Code. 
(97-2210, 23 October 1997, AN, Pas-de-Calais, Constituency 11, para, 2, p, 203) 

Donations or benefits given to a candidate by a public fignre or a public-sector 
body corporate 

Principle 

The second subsection of section L 52-8 of the Electoral Code, as amended by the Act of 
19 January 1995, prohibits ail public figures and public-sector bodies corporate from giving 
donations or other benefits to a candidate, but neither this provision nor any other provision 
applicable to elections to the National Assembly requires campaign accounts to be rejected 
solely on the ground that the candidate enjoyed a benefit within the meaning of these 
provisions. It is for the Campaign Accounts and Political Funding Committee and ultimately 
for the electoral court to assess whether the campaign accounts should be rejected accordin
gly, having regard to ail the circumstances of the case and in particular to the value of the 
benefit, the conditions in which the benefit was given and its amount. 
(97-2208, 14 October 1997, AN, Val-de-Marne, Constituency 1, para. 2, p, 180) 

Benefits not entailing rejection of campaign accounts 

The involvement in the successful candidate's campaign oflocal authority staff for the district 
where the candidate is mayor may not be regarded as a benefit in kind if the staff acted on a 
voluntary basis and outside working hours. 

The investigation reveals that assistance given to the successful candidate in his campaign 
consisted of occasional use of an official vehicle and communications and reproduction 
facilities. The Campaign Accounts and Political Funding Committee rightly assessed the value 
ofthese benefits at FRF 5000. Given their amount and nature, the benefits, as the Committee 
rightly considered, do not justify rejection of the candidate's campaign accounts. 
(97-2198, 16December 1997, AN, Loire, Constituency 4, paras 3 and 4, p. 310) 

The investigation reveals that assistance given to the successful candidate in his campaign 
consisted of occasional use of an official vehicle. The candidate incorporated the equivalent of 
the cost ofusing the vehicle in his campaign accounts. Given their amount and nature, the 
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benefits, as the Campaign Accounts and Political Funding Committee rightly considered, do 
not justify rejection of the candidate's campaign accounts. The cost of printing and reprodu
cing election campaign advertising, which are not alleged to have been evaluated at a price 
below those usually charged, were also entered in the campaign accounts. 
(97-2204, 16 December 1997, AN, Gard, Constituency 2, para. 11, p. 315) 

The investigation reveals that in the production of his campaign advertising Mr P., the 
successful candidate, used a photograph belonging to the district of St-Maur-des-Fossées 
showing his alternate, Mr W., in the company of a minister paying an official visit and that Mr 
W was able to use in the election campaign a mobile telephone supplied by the same district, 
of which he is mayor. But neither the nature of the benefit to Mr P. of using the photograph 
belonging to the district nor the value of the two benefits, as the Campaign Accounts and 
Political Funding Committee rightly considered, warrant rejection of the Mr P's campaign 
accounts. 
(97-2208, 14 October 1997, AN, Val-de-Marne, Constituency 1, para. 3, p. 180) 

The investigation reveals that during the election campaign three municipal councillors of 
Luxeuil-les-Bains received a document presenting the candidature of the successful candidate 
in an envelope franked by the district authorities. But the applicant's allegation that other 
voters or municipal councillors at Luxeuil-les-Bains and other districts within the Constituency 
received the same document in an envelope franked by local authorities are not borne out by 
the slightest evidence. It follows that neither the nature of the benefit in the form of three 
envelopes franked the local authority nor the value of that benefit, as the Campaign Accounts 
and Political Funding Committee rightly considered, warrant rejection of the campaign 
accounts. 
(97-2227/2228/2253, 18November1997, AN, Haute-Saône, Constituency 3, para. 4, p. 244) 

The successful candidate used, and charged to his campaign accounts, a taxi service hired by 
him to convey certain of his supporters from the hamlets where they reside to the polling 
station at Saint:Joseph. This practice is not contrary to section L 52-8 of the Electoral Code. 
(97-2267, 25 November 1997, AN, Martinique, Canstituency 1, para. 10, p. 269) 

There is nothing in the Electoral Code to prohibit a district, being the owner of premises 
sui table for use public meetings, from hiring or lending them to candidates, provided there is 
no discrimination. 
(97-2275, 25 November 1997, AN, Guadewupe, Constituency 4, paras 3 to 5, p. 272) 

Benefit warranting rejection of campaign accounts - Ineligibility 

It is common ground that the candidate received three donations from bodies corporate 
worth a total of FRF 12 000, contrary to the second subparagraph of section L 52-8 of the 
Electoral Code. The Campaign Accounts and Political Funding Committee rightly rejected his 
campaign accounts. It is thereafter for the Constitutional Council to record that, pursuant to 
section LO 128 of the Electoral Code, the candidate is ineligible for a period of one year from 
the date of its decision. 
(97-2280, 28 October 1997, AN, Haut-Rhin, Constituency 6, Mr Kaspar, p. 230) 

No donation or benefit 

The fact that the fax machine at the town hall of C., whose mayor, Ms G., is the alternate of the 
successful candidate, was used once to transmit one page of a pamphlet to the successful 
candidate's campaign headquarters, does not suffice to establish that town hall facilities were 
used for the election campaign. Objections that this use of town hall facilities breached the 
equality of candidates contrary to section L 52-8 of the Electoral Code must be dismissed. 
(97-2194, 9 December 1997, AN, Luire-Atlantique, Canstituency 5, para. 2, p. 285) 

The costs of the inauguration of a sewage treatment centre covered by a multi-district 
association chaired by the successful candidate were not in the nature of a benefit prohibited 
by L 52-8 of the Electoral Code. 
(97-2210, 23 October 1997, AN, Pas-de-Calais, Canstituency 11, para. 3, p. 203) 
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Successful candidate 

Violation of principle that a single set of accounts must cover all items 

Mr C's candidature must be regarded as a manouvre enabling the successful candidate to use 
certain campaign advertising facilities the cost of which is not recorded in his campaign 
accounts but in Mr C's. The two candidates thus violated the principle laid down by section 
L 52-12 of the Electoral Code that a single set of accounts must cover ail items. The two 
candidates are ineligible pursuant to sections LO 128 and LO 186-1 of the Electoral Code. 
Election annulled. 
(97-2145/2239, 16 Decembcr 1997, AN, Moselle, Constituency 3, paras 1 to 6, p. 300) 

Unsuccessful candidate 

Exarnination of accounts pursuant to Article LO 186-1 of the Electoral Code 

Section LO 186-1 of the Electoral Code empowers the Constitutional Council, with orwithout 
prior intervention by the Campaign Accounts and Political Funding Committee, to draw 
conclusions from a situation where a candidate is in one of the circumstances referred to in the 
second subsection of section LO 128 of the Code, provided electoral operations in the 
Constituency have been contested before it. 
(97-2204, 16Decembcr 1997, AN, Gard, Constituency 2, para. 7, p. 315; 97-2168, 16Decembcr 1997, AN, Drôme, 
Constituency 1, paras 11and12, p. 304) 

PUBLIC AND SOCIAL FINANCE 

FINANCE ACTS 

General rules relating to consideration of Finance Bills 

Titne limit for examination 

The Finance Bill was laid before the National Assembly on 24 September 1997. The explana
tory annexes accompanying the Bill were laid before the Assembly only on 11 October 1997, 
four days after the limit set by section 38 of the Ordinance, but it is common ground that ail the 
documents mentioned in the first paragraph of that section were in the possession of ail 
Members of Parliament no later than the first Tuesday in October. The delay th us did not have 
the effect of depriving Parliament of the information to which it was entitled for the entire 
period available toit for debating the Finance Bill. 

While the annual Finance Act does not necessarily have to take account of provisions of 
statutes that have not been finally enacted, it follows from the provisions of sections LO 111-6 
and LO 111-7 of the Social Security Code, which determine the dates and time limits for 
examination of the Social Security (Finance) Act, that the intention of the legislature was to 
enable Parliament to have regard to the economic and tax impact ofmeasures provided for by 
the Social Security (Finance) Bill when examining the Finance Bill. The documents annexed 
to the Finance Bill, including the economic and financial report, are supposed to supply 
Members of Parliament with a basis for debating and passing the Finance Bill in the light of ail 
the information required for the exercise of the Iegislative power. 
(97-395 DC, 30Decembcr 1997, paras 4, 5 and 7, p. 333) 
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Respect for economic and financial equilibrium. New expenditure arising 
in the course of the year 

While the annual Finance Act does not necessarily have to take account of provisions of 
statutes that have not been finally enacted, it follows from the provisions of sections LO 111-6 
and LO 111-7 of the Social Security Code, which determine the dates and time limits for 
examination of the Social Security (Finance) Act, that the intention of the legislature was to 
enable Parliament to have regard to the economic and tax impact of measures provided for by 
the Social Security (Finance) Bill when examining the Finance Bill. 
(97-395DC, 30December 1997, pam. 7, p. 333) 

Universality of budget 

Special Treasury accounts 

Specific appropriation accounts 

Specific appropriation accounts provide a procedure for appropriating specific revenue to 
specific expenditure in accordance with sections 18, 23 and 25 of the Ordinance of2January 
1959; they have neither the abject nor the effect ofwithdrawing central governmerit revenue 
or expenditure from parliamentary approval in the Finance Bill procedure. 
(97-395 DC, 30 December 1997, pam. 11, p. 333) 

Support funds 

Articles appropriations 

Appropriations corresponding to the levy introduced by the last paragraph of section 5 of the 
Financial Recovery Act of 17 August 1948 and levies collected pursuant to section 6 of the 
Local Turnover Tax (Amendment) Act of 3Uuly 1949 have always been attached to the 
financial services budget pursuant to those Acts. Preserving this attachment-by means of 
support fonds after the entry into force of the Ordinance of 2January 1959 is incompatible 
with section 19 thereof, as the bulk of the relevant fonds are raised from taxes. It also affects the 
general budget expenditure forecast. But the material expenditure is folly retraced in the final 
accounts for the year, laid before Parliament pursuant to the regularization Act under 
section 33 of the Ordinance of 2January 1959. Moreover, Parliament was informed of the 
features of these support fonds both thorough the annex which sets out the summary 
statement pursuant to section 111 of the Finance Act for 1996 and in the course of the Finance 
Committees' proceedings. While the effect of the attachment to support fonds, as regards 
appropriations contained in the general budget (revenue side), is to affect the evaluation of 
the forecast deficit in the initial Finance Act, this encroachment on the correctness of the 
Finance Act does not in this case render the Act referred unconstitutional. 

(97-395 DC, 30 December 1997, para. 14, p. 333) 

Ancillary budget 

Fiscal charge allocated to an ancillary budget 

The combined effect of sections 20 and 21 of the Ordinance of 2January 1959 enacting the 
InstitutionalAct on Finance Acts is thatancillary budgets must be made upfrom remuneration 
for services rendered and that the portion of tax resources allocated to them must remain 
small. That is indeed the case of the airport safety and security tax. 
(97-395 DC, 30 December 1997, para. 27, p. 333) 
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Content and presentation of Fmance Bills 

Provisions that may be made in a Finance Act 

One-year extension of leave of absence 

A section that extends for one year the arrangements for leave of absence has a direct and 
immediate impact on burdens to be borne by the State by reason of costs incurred on the 
departure of established and unestablished civil servants; it may accordingly be enacted in a 
Finance Act. 
(97-395 DG, 30December 1997,paras 43 and 44, p. 333) 

Provisions that may not be made in a Fmance Act 

Extension of powers of National Housing Improvement Agency 

A section that extends the powers of the National Housing ImprovementAgency to conversion 
of agricultural premises into residential accommodation, where such premises are located in 
a rural redevelopment area, is not within the proper purview of a Finance Act as defined by 
section 1 of the Ordinance of 2 January 1959 enacting the Institutional Act on Finance Acts. 
(97-395 DG, 30December 1997, paras. 45 and 46, p. 333) 

Extension of tasks of the rural areas management fund 

A section extending the tasks of the rural areas management fund by abolishing the require
ment that fanners or their associations be involved in projects of public interest to which the 
fund contributes, without an increase in the corresponding budgetary appropriations, is not 
within the proper purview of a Finance Act as defined by section 1 of the Ordinance of 
2January 1959 enacting the Institutional Act on Finance Acts. 
(97-395 DG, 30 December 1997, para. 47, p. 333) 

Unity of the budget 
The rules of unity and universality apply to ancillary budgets. Although the introduction of the 
airport safety and security tax serves the financial function of financing the performance of 
general safety and security services, it is none the less not allocable as such. Consequently, if the 
yield of the tax exceeds the amounts expended on safety and security under the civil aviation 
ancillary budget, it constitutes a revenue item in that budget which goes towards its general 
equilibrium. It follows that the increase in the rate is not in breach of the rules laid down by 
section 18 of the Ordinance of 2 January 1959 enacting the Institutional Act on Finance Acts. 
(97-395 DG, 30 December 1997, para. 28, p. 333) 

Sound budgeting 
Appropriations corresponding to the levy introduced by the last paragraph of section 5 of the 
Financial Recovery Act of 17 August 1948 and levies collected pursuant to section 6 of the 
Local Turnover Tax (Amendment) Act of 31July 1949 have always been attached to the 
financial services budget pursuant to those Acts. Preserving this attachment by means of 
support funds after the entry into force of the Ordinance of 2January 1959 is incompatible 
with section 19 thereof, as the bulk of the relevant funds are raised from taxes. It also affects the 
general budget expenditure forecast. But the mate rial expenditure is fully retraced in the final 
accounts for the year, laid before Parliament pursuant to the Regularization Act under 
section 33 of the Ordinance of 2January 1959. Moreover, Parliament was informed of the 
features of these support funds both through the annex which sets out the summary statement 
pursuant to section 111 of the Finance Act for 1996 and in the course of the Finance 
Committees' proceedings. While the effect of the attachment to support funds, as regards 
appropriations contained in the general budget (revenue side), is to affect the evaluation of 
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the forecast deficit in the initial Finance Act, this encroachment on the correctness of the 
Finance Act does not in this case render the Act referred unconstitutional. 
(97-395 DG, 30December 1997,para. 14, p. 333) 

SOCIAL SECURITY (FINANCE) ACTS 

Parliament.ary control 

Information for Parliament 

Presentation of report and annexes 

By section LO 111-6 of the Social Security Code, 'The Social Security (Financial) Bill for the 
year, together with the report and annexes provided for by section LO 111-4(1) and (II), shall 
be laid before the National Assembly no later than 15 October or, if that date is a public 
holiday, on the first working day thereafter.' By providing that the annexes must be made 
available to Members of Parliament no later than that date, the section pursues the purpose of 
ensuring that they have adequate information in good rime to consider the Social Security 
(Finance) Bill in the rime allowed by article 47-1 of the Constitution. 

In the instant case, the Bill and the report were laid before the National Assembly on 8 October 
1997 and distributed on 15 October 1997. As required by section LO 111-6 of the Code, the 
annexes were also laid before the Assembly on the latter date, but only in a few copies, and they 
were not actually distributed until 21October1997. But the delay was not long enough to 
deprive the National Assembly of the information to which it entitled when scrutinizing the 
Bill. The delay does not vitiate the legislative procedure. 
(97-393 DG, 18 Dece:mber 1997, paras 3 and 4, p. 320) 

Content and presentation of Social Security (Finance) Acts 

Provisions that may be made in a Social Secmity (Fmance) Act 

Provisions directly affecting the financial equilibrium of compulsory basic schemes 

A provision of the Social Security (Finance) Act validating decisions taken on the basis of 
administrative decisions concerning the scaling of scanography and annulled by the Council 
of State on the ground that they were ultra vires. The traders affected could plead the lack of 
authority observed by the Council of State in its decisions in order to daim payment of the 
difference between the former scale and the scale in the new decisions that are validated in 
part. Given the financial impact of such payment, the validation measure complained of makes 
a significant contribution to the financial equilibrium of compulsory social security schemes. 
It is accordingly one of those which, by virtue of section LO 111-3 (ID) of the Social Security 
Code, may be enacted in a Social Security (Finance) Act-
(97-393 DG, 18 Dece:mber 1997, para. 50, p. 320) 

With effect from 1January1998 a provision of the Social Security (Finance) Act transfers to the 
Social Debt Amortization Fund (CADES), established by the Ordinance of 24 January 1996, 
on the reimbursement of the social debt, the debt owed by the Central Social Security Schemes 
Agency (ACOSS) to the Caisse des Dépôts et Consign.atiuns corresponding to the financing of 
deficits accumulated by the general social security scheme by 31 December 1997, recorded as 
75 billion francs, and the forecast deficitfor 1998 ofl2 billion francs. This extends by five years 
that establishment's period of activity and the period duringwhich contributions to reimburse 
the social debt are payable as provided by the Ordinance. Moreover, the detailed arrange
ments for allocating the sums corresponding to this reimbursement between the three main 
funds of the general social security scheme are defined. 
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The section referred makes a new transfer of the debt of the debt owed by ACOSS to CADES. 
Given the amount of the debt transferred, the measure will permit the financial costs of the 
general social security scheme to be lightened and reduce the need for external financing in 
such a way as to contribute significantly toits financial equilibrium. The other provisions of the 
section are inseverable from this. It is accordingly one of those which, by virtue of section 
LO lll-3(III) of the Social Security Code, maybe enacted in a Social Security (Finance) Act. 

(97-393 DC, 18 December 1997, paras 53 to 55, p. 320) 

Respect for general financial equilibrium 

Effects of new burdens on general financial equilibrium 

By the second paragraph of section LO lll-3(II) of the Social Security Code, 'Only Finance 
Acts may amend the provisions enacted by virtue of paragraphs 1 to 5 of subsection I'. 

The purpose of this is preclude the general financial equilibrium as established by the Social 
Security (Finance) Act for the year, as amended by Finance (Amendment)Acts, if any, from 
being compromised by new burdens flowing from the operation of statutes or regulations 
whose impact on that equilibrium in the course of the year could not have been foreseen by 
any of the said Acts. 

Given the conditions of application, and in particular the rime needed for actual entry into 
operation, the Act referred is in no way liable to affect the general equilibrium of the social 
security system in 1997. 

(97-388 DC, 20 March 1997, paras 20 to 22, p. 31) 

TERRITORY OF THE REPUBLIC - LOCAL AUTHORITIES 

AUTONOMY OF LOCAL AUTHORITIES 

Overseas territories 

Institutional provisions 

Provisions enacted to validate a decision taken by the territorial assembly of French Polynesia 
establishing a territorial solidarity tax on certain occupations and activities and certain forms 
of income, on the basis of the powers conferred on territorial authorities by the Institutional 
Act determining the autonomous status of French Polynesia, are institutional in nature. 

(97-390 DC, 19 November 1997, paras 1 and 2, p. 254) 

Consultation of territorial assembly 

The institutional provisions of the Institutional Act on Taxation in French Polynesia were 
enacted in full compliance with the procedure provided for by article 46 and the second 
paragraph of article 74 of the Constitution. The other provisions were at any rate not enacted 
contrary to the third paragraph of article 74, as the Territorial Assembly had expressed the 
wish that provisions such as those of sections 3 and 4 be enacted by the legislature. 

(97-390 DC, 19 November 1997, para. 15, p. 254) 
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INTERNATIONAL TREATIES AND AGREEMENTS -
INTERNATIONAL IAW 

INfRODUCTION OF TREATIES AND AGREEMENTS INTO DOMESTIC LAW 

Scope of review 

Respect for the principle of national sovereignty and its components 

Principle 

Constitutional principles to be applied 

The French people, by the Preamble to the 1958 Constitution, solemnly proclaim 'their 
attachment to the Rights of Man and the principles of national sovereignty as defined by the 
Declaration of 1789, confirmed and complemented by the Preamble to the 1946 Constitu
tion'. 

Paragraph 3 of the Declaration of Human and Civic Rights states that 'the principle of all 
sovereignty resides essentially in the nation'. The first paragraph of article 3 of the 1958 
Constitution provides that 'National sovereignty shall belong to the people, who shall exercise 
it through their representatives and by means of referendum'. 

The fourteenth paragraph of the Preamble to the 1946 Constitution states that the French 
Republic shall 'abide by the rules of international law'; the fifteenth paragraph provides that, 
'subject to reciprocity, France consents to the restrictions on its sovereignty necessary for the 
organization and defence ofpeace'. 

Article 53 of the 1958 Constitution, like article 27 of the 1946 Constitution, confirms the 
existence of 'treaties or agreements relating to international organisation'. Such treaties or 
agreements may be ratified or approved by the President of the Republic only by virtue of a 
statu te. 

By article 88-1, inserted by the Constitutional Act of 25 June 1992: 'The Republic shall 
participate in the European Communities and in the European Union constituted by States 
that have freely chosen, by virtue of the treaties that established them, to exercise some of their 
powers in common.' 

lt follows from these constitutional provisions that respect for national sovereignty does not 
preclude France, acting under the aforesaid provisions of the Preamble to the 1946 Constitu
tion, from concluding, subject to reciprocity, international agreements for the establishment 
or development of a permanent international organization enjoying legal personality and 
being entrusted with decision-making powers by means of transfers of powers from the 
Member States. 

However, where international agreements entered into to this end contain a clause that is 
contrary to the Constitution, orwhere they jeopardize the essential conditions for the exercise 
of national sovereignty, the authorization to ratify requires prior amendment of the Constitu
tion. 
(97-394 DC, 31December1997, paras 1 to 7, p. 344; cf 92-308 DC, 9 April 1992, paras 9 to 14, p. 55) 

Scope of article 88-2 of the Constitution (25 June 1992) 

By article 88-2, inserted by the Constitutional Act of 25 June 1992: 'Subject to reciprocity and 
in accordance with the terms of the Treaty on European Union signed on 7 February 1992, 
France agrees to the transfer of powers necessary for the establishment ofEuropean economic 
and monetary union and for the determination of rules relating to the crossing of the external 
borders of the Member States of the European Community'. It follows that further amend-
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ment to the Constitution will be required for the clauses of the Treaty of Amsterdam which 
transfer powers to the European Community in such a way as to jeopardize the essential 
conditions for the exercise of national sovereignty, either because these transfers do not relate 
to European economic and monetary union or the crossing of external borders, or because 
they Jay down conditions not already provided by the Treaty on European Union signed on 
7February1992 for the exercise of powers the transfer of which was authorized by article 88-2. 
(97-394DC, 31December1997, para. 9, p. 344) 

Scope of the subsidiarity principle 

In matters not within the exclusive powers of the European Community, respect for the 
subsidiarity principle imposed by article 3b of the Treaty establishing the European Commu
nity and implemented on the terms set out in a protocol to the Treaty of Amsterdam implies 
that the Community shall act only where the objectives of the proposed action cannot be 
adequately attained by the Member States alone. However, it is possible that application of this 
principle will not on its own preclude the transfers of power authorized by the Treaty referred 
from being on such a scale and made by such procedures as to affect the essential conditions 
for the exercise of national sovereignty. 
(97-394 DC, 31December1997, para. 22, p. 344) 

Violation of principle 

Measures relating to asylum, immigration and the crossing of the interna! borders of the 
Member States 

The Treaty of Amsterdam provides for transfers of powers to the Community in matters of 
asylum, immigration and the crossing of interna! borders which affect the exercise of national 
sovereignty and are not within the authorization given by article 88-2 of the Constitution. 

The essential conditions for the exercise of national sovereignty will not be affected during a 
transitional period of five years from the entry into force of the Treaty, during which Council 
decisions will be taken unanimously and the Member States will retain their right of initiative. 

But thereafter, the Council will act solely on proposals from the Commission, with the effect 
that the Member States will lose their right of initiative. Above al!, a simple Council decision 
taken unanimously may determine that ail or some measures in the relevant matters may be 
taken henceforth by qualified majority by the codecision procedure established by article 189b 
of the Treaty establishing the European Community. 

The changeover from unanimity to qualified majority voting and to the codecision procedure 
will require no national ratification or approval and will thus escape constitutional review on 
the basis of article 54 or the second paragraph of article 61 of the Constitution. 

The effect of these provisions could therefore be to affect the essential conditions for the 
exercise of national sovereignty. The relevant procedural provisions applicable after the 
five-year period to asylum, immigration and the crossing of interna! borders are accordingly 
unconstitutional. 
(97-394 DC, 31December1997, paras 21 to 26, p. 344) 

The automatic changeover from unanimity to qualified majority voting and to the codecision 
procedure after a five-year period following the entry into force of the Treaty of Amsterdam for 
the determination of procedures and conditions for the issuance of short-term visas by the 
Member States and the rules governing the uniform visais, for the purposes of the Treaty on 
European Uni on, a new form of transfer of powers in matters where national sovereignty is at 
stake and could have the effect of affecting the essential conditions for the exercise of national 
sovereign ty. 

The changeover to qualified majority voting and to the codecision procedure by simple 
Council decision as regards measures determining the mies and procedures to be followed by 
the Member States for con trois on persons crossing external bordersjeopardizes the essential 
conditions for the exercise of national sovereignty. These procedural provisions are uncons
titutional. 
(97-394 DC, 31December1997, paras 28 to 30, p. 344) 
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Reference to Constitutional Council 

Reference pursuant to article 54 of the Constitution 

Scope of article 54 

The Treaty of Amsterdam provides that after a five-year transitional period following its entry 
into force, on a simple Council decision taken unanimously, certain measures relating to 
asylum, immigration and the crossing of the interna! and external borders of the Member 
States may be taken by qualified majority by the codecision procedure laid down by 
article 189b of the Treaty establishing the European Community. Such a decision would not be 
amenable to constitutional review on the basis of either article 54 or the second paragraph of 
article 61 of the Constitution. 
(97-394DC, 31December1997,para. 24, p. 344) 

Parameters for review of treaties 

Status of res judicata 

In its decision of 2 September 1992 the Constitutional Council stated that article 1 OOc of the 
Treaty establishing the European Community concerning the list of non-member countries 
whose nationals require a visa and the model of such visa was compatible with the Constitution, 
and in particular article 88-2. The status of res judicata of the Constitutional Council's decision 
precludes questions as to the validity of provisions of the Treaty of Amsterdam concerning the 
rules relating to the list of non-member countries whose nationals require a short-term visa 
and the model of such visa, which merely reproduce the decision-making rules of article lOOc. 
(97-394DC, 31December1997, para. 27, p. 344) 

SCOPE OF INTERNATIONAL NORMS 

Scope of Community law 

Community secondary legislation 

Community directives 

A provision of the Social Security (Finance) Act establishes a tax of 2.5 % of the tax-free 
turnover in France of pharmaceutical laboratories on wholesale sales of medicines to pharma
cies. 

The deputies making the reference argue that the section violates the principle of equality by 
introducing a dilference in treatment between pharmaceutical laboratories and wholesale 
distributors of medicines that is not justified either by the respective situations or by the 
general interest. They specify that under a Community directive, pharmaceutical laboratories 
are subject to the same public service obligations as wholesale distributors. 

Council Directive 92/25 of 31 March 1992 on the wholesale distribution of medicines for 
human consumption, not yet transposed in France, does not provide clearly that pharmaceu
tical laboratories are to be subject to the same public service obligations as are incumbent on 
wholesale distributors. It follows that the argument must be rejected. 
(97-393 DG, 18 December 1997, paras 12, 13 and 16, p. 320) 
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GLOSSARY 

Caisse des Dépôts et Consignations (C.D.C.) : Public financial institution. Does banking business 
and administers public and private funds on behalf of central government to finance low-cost 
housing in particular. 

Conseil Supérieur de l'Audiovisuel (C.S.A.): Independant administrative authority set up by 
statute in 1989; has nine members appointed for six years. Regulates the broadcasting 
industry and enjoys quasi criminal enforcement powers in some cases. 

Interprétation Neutralisante : Interpretation by the Constitutional Council that makes the law 
consistant with the Constitution. 

Tribunal de Grande Instance (T.G.l.) : First degree judicial court within the jurisdiction of a Cour 
d'appel. 
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