
ANALYTICAL SYNOPSIS 1996 



PREFACE 

The decisions of the Constitutional Council are presented in the usual form in this edition of 
the Recueil:. the contents and the list of decisions classified by type of review are followed by the 
full text of ail decisions handed down in the course of the year, including decisions relating to 
the composition and operation of the Council. Analytical synopses are given in French, 
English and Spanish. The English and Spanish translations do not, of course, have official 
standing: only the French original is authentic. At the end of the volume, readers will find an 
index and a list of notes and comments in law reviews. 
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NOTE TO THE READER 

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the 
French Constitutional Council. The abstracts of the decisions are listed under 15 headings. 
Reference is not necessarily made to each of the headings each year. 

Decisions are identified in di:fferent ways depending on the nature of the review: 

1 - Decisions reviewingpresidential elections orreferendums bearthe date on which theywere 
delivered without any other specific indication. 

2 - Decisions on cases arising from parliamentary elections are referred to by chamber - AN 
(Assemblée Nationak) or Senate - department and constituency, e.g. AN, Bouche!Hlu-Rhône, 
Constituency 2. 

3 - Constitutional review cases are referenced in the following manner: 90-273 DC, 4 May 
1990, where the numbers represent the year ofregistration (90) and the order ofregistration 
on the court docket (273), and the abbreviation designates the type ofreferral: 

DC - Constitutional review; 

FNR or L- Decision relating to the separation of powers, i.e. to the executive or to the 
legislature; 

1 or D - Decision relating to the situation of a member of Parliament (incompatibility, 
ineligibility or disqualification) . 

Other abbreviations oc:Casionally used are: 

Ass. CE -Judgment given by the assemblée du ~ontentieux of the Omseil d'Etat. 

Cass -Judgment given by the Court of Cassation. 

ECR-Judgment given by the Court of Justice of the European Communities. 

A number of expressions in the abstracts have been left in French and italicized, usually 
because no suitable English equivalent exists. These are elucidated in the Glossary. 
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PARLIAMENTARY ASSEMBUES 

RULES APPLYING TO MEMBERS 

Qualifications for office 

Decisions recording automatlc disqualification 

It is for the Constitutional Council, acting under section LO 136 of the Electoral Code on an 
application from the Keeper of the Seals, Minister of Justice, to formally record that a senator 
has automatically become disqualified for the office by reason ofbeing deprived of civic rights 
upon conviction for an offence. 
(95-7 D, 18January 1996, p. ; 96-9D, 12]uly 1996, p. 21) 

It is for the Constitutional Council, acting under section LO 136 of the Electoral Code on an 
application from the Prosecution Service attached to the court declaring a conviction, 
provided the conviction was declared after the date of the election, to formally record that a 
deputy has automatically become disqualified for the office by reason of conviction for an 
offence. 

Where a deputy acquires disqualified status by virtue of section LO 176-1 of the Electoral Code 
after his conviction, that fact does not preclude the application of section LO 136 provided the 
date of his election and that of the deputy he replaces is prior to the conviction. 
(96-8 D, 6 February 1996, p. 38) 

It is for the Constitutional Council, acting under section LO 136 of the Electoral Code on an 
application from the Keeper of the Seals, Minis ter of Justice, to formally record that a deputy 
has automatically become disqualified for the office as is any person whose affairs are in judicial 
receivership. 

Disqualification takes effect on the date of notification of ineligibility for elective public office, 
irrespective of the fact that the deputy resigned his office after that date. 
(96-JOD, 5September1996, p. 111) 

Incompatibilities 

Substantive rules 

Companies, enterprises or establishments enjoying benefits provided by central government 
or a public authority 

The company formed to construct the waterway link between the Saône and Rhine rivers 
(Sorelif Saône-Rhin), one~f whose objects is to gather funds required for the construction of 
a wide canal link, is entitled to receive assistance from interested local authorities and local 
public establishments and f1pm national and European sources. Since such financial assis
tance is not the automatic result of legislation or general regulations, the company is 
accordingly one to which section LO 146(1) of the Code applies. By virtue of section LO 147 
a deputy may not serve on the company's board of directors. 
(95-15 I, 18]anuary 1996, para. 3, p. 23) 

Companies or enterprises engaging principally in the performance of works or the supply of 
goods or services on behalf and under the supervision of central government or a public 
authority or establishment 

The principal object provided for by the constitutional documents of the Central Corporation 
for Regional Facilities (Société centrale pour l'équipement du territoire (SCET)) is to 
facilitate the exercise of their powers by local authorities. To this end it makes approaches 
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either to the authorities themselves or to bodies depending on them (SEM, associations), 
provides advice on preliminary studies and administrative, financial, technical, legal and tax 

assistance, and helps with projects for renovation or construction of buildings of all kinds and 
the operation of public industrial, commercial or other services. In view of its objects SCET 
must be regarded as a company to which section LO 146(3) of the Code applies. Byvirtue of 
section LO 147 a deputy may not serve on the company's board of directors. 
(95-13 I and 95-14 l, 19 January 1996, paras 5 and 6, pp. 26 and 28) 

Exceptions from the incompatibility rules 

Given that Sorelif is a company limited by shares and governed by the ordinary laws and 
regulations applicable to such companies, and that its constitutional documents provide for 
the distribution of profits, it cannot be regarded as 'not having as its object the making or 
distribution of profit' for the purposes of the first paragraph of section LO 148 of the Electoral 
Code. Neither is the company a 'hybrid regional or local public supply company' for the 
purposes of the second paragraph of that section. The situation of the deputy is accordingly 
not eligible for the exception allowed by section LO 148 for deputies who are also members of 
departmental or municipal councils designated by their council to represent the department 
or commune on certain bodies or companies. 
(95-15 l, 18january 1996, para. 4, p. 23) 

No incompatibility between membership of Parliament and membership of a commercial 
court 

Members of commercial courts do not fall within section LO 140 or section LO 142 of the 
Electoral Code. As the law now stands, therefore, membership of a commercial court cannot 
be held incompatible withmembership of Parliament. 
(96-16 l, 19 December 1996, paras 2 to 6, p. 139) 

ORGANIZATION OF PARLIAMENTARY ASSEMBLIES 

Special and standing committees 

Procedural rules 

Powers of committees of inquiry exercised by special and standing committees 

It follows from article 43 of the Constitution that special committees cease to exist once 
Parliament has corne to a final decision on the instrument which they were appointed to 
consider or where the instrument has been withdrawn. Accordingly, a provision of the Rules of 
a parliamentary assembly setting at six months the maximum period for which a special 
committee can exercise the powers of committees of inquiry cannot be construed asallowing 
them to proceed beyond the date of Parliament's final decision on the instrument they were 
appointed to consider or the date on which the instrument was withdrawn. 
(96-381 DG, 14 October 1996, paras 3 and 4; 96-382DG, 14 October 1996, paras 4 and 9, pp. 117 and 120) 

By section 5b of Ordonnance 58-1100of17 November 1958 on the functioning of parliamen
tary assemblies, any powers of committees of inquiry that may be conferred upon standing or 
special committees are to be so conferred as provided by section 6 of the Ordonnance. 
Accordingly, all the provisions of section 6 apply to the proceedings of a standing or special 
committee carried out as part of an assignment for which the powers assigned to committees 
of inquiry were conferred upon it. 
(96-381 DG, 14 October 1996, para. 6, p. 117) 

- 234-



LEGISIATIVE PROCEDURE 

Right to initiate legislatlon - Review of admissibihty 

Review of admissibility in financial matters 

' 
Authorities empowered to .decide 

· A provision in the Rules i;>f the Senate whereby bills introduced by senators are subject to the 
rules of admissibility applying to amendments, in respect of Social Security (Finance) Acts, is 
not unconstitutional and is to be construed subject to another provision in the Rules 
concerning checks on the admissibility of bills by the Bureau of the Senate or by senators 
designated for that purpose. 
(96-381 DG, 14 Ot:tober 1996, para. 10, p. 117) 

Right to am.end 

Rules of admissibility and debate 

Admissibility of amendments to Social Security (Finance) Bills 

A provision ofthe .. Institutional Act relating to Social Security (Finance) Acts to the effect that 
amendments to Finance Acts not conforming to the provisions of the section determining 
what type of provisions such Acts may contain are inadmissible imposes a restriction on the 
right tci amend that is not unconstitutional since, by the antepenultimate · paragraph of 
article 34 of the Constitution, institutional legislation may determine the manner in which and 
the reservations subject to which Social Security (Finance) Acts may be passed. 
(96-379DC, 16]uly 1996,pam. 8.p. 95) 

A provision in the Rules of a parliamentary assembly determining the procedure whereby 
amendments unconnected with Social Security (Finance) Acts are declared out of order by 
reference to the rules concerning the admissibility of amendments under article 40 of the 
Constitution or by laying down identical rules is consistent with the Constitution. 
(96-381 DG, 14 October 1,996, pam. 9, 96-382DC, 14Ot:tober1996, para. 3, pp. 117 and 120) 

Passing of ordinary bills 

Govermnent bill contiüning an institutional provision 

Section 13 of the ordinary Act referred, which empowers members of the Government of 
French Polynesia to delegate powers of signature enjoyed in their supervisory and active 
responsibilities to persons in senior positions in territorial authority departments, state 
administrative departments and the directors of their persona! offices, lays down an essential 
rule for the organization and operation of an institution specific to that territory; by the 
second paragraph of article 74 of the Constitution, it is accordingly an institutional provision. 
It had, therefore, been enacted by an unconstitutional procedure. 
(96-374 DG, 9 April 1996, para. 2, p. 58) 

SCRUTINY OF GOVERNMENT ACTION 

Fact-finding functlon of committees 

Powers of committees of inquiry exercised by standing and special committees 

Provisions in the Rules of a parliamentary assembly purposing to apply to standing and special 
committees, where they exercise the powers of committees of inquiry, the rules applying to 
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committees of inquiry are consistent with the Constitution provided they confer on the 
standing and special committees no more than a fact-finding role to enable the assembly to 
supervise the Govemment's policy as provided by the Constitution during its ordinary and 
extraordinary sessions. 

(96-381 DG, 14October1996, paras 6 and 7, p.117; 96-382DC, 14October1996, para. 10, p. 120) 

JUDICIAL AUTHORTIY AND THE COURTS 

RULES APPLYING TO THEJUDICIARY 

Rules governing functions of magistrats 

Incompatibilities 

By section 9 of Ordonnance 58-1270 of 22 December 1958 (Institutional Act laying down mies 
applying to the judiciary), the functions of magistrats are incompatible with membership of 
Parliament. The wording of section 9 makes it clear that it applies only to magistrats: it does not 
apply to commercial judges. 

(96-161, 19Deœmber 1996, paras 2 and3, p. 139) 

THE COURTS 

Jurisdiction 

Administrative jurisdiction 

Where the effect of applying legislation or specific regulations might be to generate disputes 
which, by the ordinary mies of jurisdiction, might fall within the jurisdiction of either the 
administrative courts or the ordinary courts, the legislature is entitled to seek to secure the 
sound administration of justice by unifying the mies ofjurisdiction so as to confer it on the 
system of courts to which the relevant matters properly belong. Unification may be referable 
either to the authority whose decisions are challenged or to the matters concerned. The Act 
referred, which seeks to unify, subject to review by the Court of Cassation, a series of specific 
forms of dispute concerning interconnections in telecommunications services, confers on the 
Court of Appeal for Paris jurisdiction in cases involving enforceable decisions taken in the 
exercise of their public-service prerogatives by the Telecommunications Regulatory Authority. 
This specific and limited adjustment to the mies ofjurisdiction is warranted by the concem for 
the sound administration of justice and is not therefore contrary to the constitutional 
principle that the annulment and variation of decisions taken in the exercise of their 
public-service prerogatives by executive authorities, their staff, local authorities and public 
bodies reporting or answerable to them are within the sole jurisdiction of the administrative 
courts. 

(96-378DC, 23July 1996, paras 19to 24, p. 99) 
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POWER TO ENACT IAW AND POWER TO MAKE REGUIATIONS 

GENERAL 

Scope and limits of power to enact laws 

Power to determine what is appropriate subject only to constitutionality 

Electoral mies 

The legislative branch, being empowered by article 34 of the Constitution to enact provisions 
concerning local assembly elections, is also free to amend such provisions subject to constitu
tional mies and principles. These include article 3, whereby suffrage 'is universal, equal and 
secret', which entails the voters being able to exercise their right to vote from time to time at 
reasonable intervals. In the instant case the extension of the term of office of members of the 
Territorial Assembly as a result of the postponement of the elections provided for by law is 
confined to two months and is exceptional and transitional. And it is not manifestly out of 
proportion to the legislation's declared objective. 
(96-372DC, 6February 19%, paras 3 and 4, p. 40) 

Failure to exercise full powers available 

Specific case 

Preparation ofrules ofprofessional ethics by the Data Communications Committee (Comité 
supérieur de la télématique) proposed to the Conseil supérieur de l'audiovisuel 

By article 34 of the Constitution, the rules concerning civic rights and fundamental guarantees 
granted to citizens for the exercise of public freedoms are to be determined by Act of 
Parliament. It is therefore incumbent on the legislature to safeguard constitutionally guaran
teed rights and freedoms. While the task of doing so may be delegated to the authority 
empowered to make regulations, the legislative branch must itself determine the nature of 
those guarantees. It must reconcile the exercise of the freedom of communication conferred 
by article 11 of the Declaration of Human and Civic Rights, given the current stage of technical 
progress, bath with the techffi:cal constraints inherent in the relevant communications media 
and with constitutional objectives such as the preservation of public order, respect for other 
people's freedom and préservation ofpluralism in expression of socio-cultural categories of 
opinion. 

By entrusting to the Data Communications Committee (Comité supérieur de la télématique) 
the task of drafting and proposing to the Conseil supérieur de l'audiovisue~ to which it reports, 
recommendations for rules to secure professional ethics in certain communications services 
without requiring such recommendations, given their potential enforceability as measures of 
criminal law, to be subject to limitations other than the very general ones set out in section 1 
of the Act of 30 September 1986, the legislature acted ultra vires article 34 of the Constitution. 
(96-378 DG, 23 ]uly 1996, paras 27 and 28, p. 99) 

Determination of staff thresholds in collective agreements - trial period 

The determination by industry agreements of staff thresholds below which, in some enterpri
ses, formulas departing from what has been negotiated in collective agreements may be 
applied, is normally a matter for the legislature under article 34 of the Constitution (funda
mental principles of labour law), given its consequences on the scope of procedures for the 
conclusion of collective agreements; however, the legislature could, without unlawfully failing 
to exercise its own powers, leave these thresholds to be determined by industry agreements, 
provided that the new negotiating procedures would apply only in the absence of trade-union 
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representatives or of staff representatives acting as trade-union representatives, since the 
latitude this would give to those involved in collective bargaining would have to be such as to 
enable the legislature subsequently to adopt appropriate new rules after a shorter trial period 
and an evaluation of the practices resulting from it. 
(96-383 DC, 6 Nuoember 19%, paras 11and12, p. 128) 

Repeal or amendment of earlier Acts 

Amendment 

General rules 

While neither the legislature nor the Government may criticize the decisions of the courts, 
address instructions to them or take over their role in hearing and determining disputes within 
their jurisdiction, these principles do not preclude the legislature, in the exercise of its powers, 
from enacting provisions, retroactive if need be, though not in criminal matters, amen ding the 
rules that the courts must apply in the general interest, provided that constitutional principles 
and rights are not violated. The fact that such amendments might affect contracts and 
agreements currently in force does not automatically make them unconstitutional. 
(96-375 DC, 9 April 1996, para. 8, p. 60) 

By article 34 of the Constitution, the fundamental principles oflabour law and trade-union law 
are to be determined by statute; it is open to the legislature, in those areas which are matters 
for statute, to add to or repeal existing provisions provided this does not deprive constitutional 
principles of statutory guarantees. 
(96-383 DC, 6 Nuoember 1996, para. 9, p. 128) 

Respective jurisdiction of Constitution and institutional act 

Powers delegated by the Constitution to institutional acts 

By the antepenultimate paragraph of article 34 of the Constitution, 'Social Security (Finance) 
Acts shall determine the general conditions for the financial balance of social security and, in 
the light of their revenue forecasts, shall set expenditure targets in the manner and with the 
reservations specified in an institutional act'. A section of that institutional act whereby the 
annual Social Security (Finance) Act shall set branch by branch expenditure targets for all 
compulsory basic insurance schemes having more than twenty thousand active or retired 
contributing members with individual entitlements is in conformity with that paragraph of 
article 34, given that the threshold for application to schemes constitutes a condition or 
qualification that the institutional act could validly provide for. 
(96-379DC, 16July 1996, paras 3, 4and5,p. 95) 

A section of the Institutional Act relating to Social Security (Finance) Acts confines the 
content of Finance Acts to provisions which either improve the possibilities for parliamentary 
review of their application or directly affect the balance of compulsory basic insurance 
schemes. This condition implies that, in order to be constitutional, the relevant provisions 
should concern the 'general conditions for financial balance' to which the Constitution refers. 
(96-379DC, 16July 1996,para. 7,p. 95) 

A section of the Institutional Act relating to Social Security (Finance) Acts allowing fifteen days 
for reference to the Senate of a Finance Bill for first reading merely sets one of the conditions 
in which Parliament is to pass Social Security (Finance) Bills, as required by article 47-1 of the 
Constitution. 
(96-379DC, 16]uly 1996,para. 12,p. 95) 

By the second paragraph of article 4 7-1 of the Constitution, 'Should the National Assembly fail 
to reach a decision on first reading within twenty days following the .introduction of a bill, the 
Government shall refer the bill to the Senate, which shall rule within fifteen days. The 
procedure set out in article 45 shall then apply'. It follows that where one ho use fails to act, the 
bill is referred to the other, but what text is referred toit is not specified. The decision what text 
is referred falls to be taken within the framework of the institutional act adopted un der the first 
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paragraph of the article, and the Government's power to present a text amended by votes 
taken in one house and accepted.by it is not contrary to any constitutional principle if it is 
confined to cases where one house has not given its decision within the rime appointed by the 
Constitution. 

Likewise, a section of the institutional act providing that the Finance Bill shall then be 
examined by the urgent procedure by virtue of article 45 of the Constitution is in no way 
unconstitutional since it merely enables the Prime Minister to cause a meeting of a joint 
committee to be convened after a single reading in each house. 
(96-379 DC, 16 July 1996, paros 15 and 16, p. 95) 

Respective jurisdictlon of act and institutional act 

Provisions falling to institutional act 

A provision empowering members of the Government of French Polynesia to delegate powers 
of signature enjoyed in their supervisory and active responsibilities to persons in senior 
positions in local authority departments, state administrative departments and the directors of 
their persona! offices, lays down an essential rule for the organization and operation of an 
institution specific to that territory. 
('J6.376DC, 12]uly 1996, p. 80) 

By virtue of articles 34 and 47-1 of the Constitution, provisions determining the content and 
procedure for examining Social Security (Finance) Acts fall to institutional acts. Likewise, a 
provision requiring the Audit Court to report.annually on the application of Social Security 
(Finance) Acts is institutional since it relates to a document required by the Institutional Act 
relating to Social Security (Finance) Acts to be annexed to the Finance Bill for the year. 
(96-379 DC, 16 July 1996, paros 1 to 18, p. 95) 

Provisions belonging in ordinary act enacted in institutional act 

A section providing for the consequences of the postponement of elections to the Territorial 
Assembly of French Polynesia as regards the rules governing campaign financing and cam
paign accounts is unrelated to the organization and operation of the territory's specifié 
institutions and does not fa.11 to be enacted in an institutional act. 
('J6.372DG, 6Febroary 1996, para. 6, p. 40) 

Title VII of the Institutional Act laying down rules governing the autonomous status of French 
Polynesia, devoted to 'cultural identity', relates neither to the powers of the territory's specific 
institutions nor to essential rules for the organization and operation of those institutions. 
(96-373 DC, 9April1996, paros 88 to 96, p. 43) 

A section empowering the relevant parliamentary committee to refer to the Audit Court 
questions relating to the application of Social Security (Finance) Acts and to ask it to 
undertake inquiries into bodies which it supervises is not specifically related to the manner in 
which Social Security (Finance) Acts are passed and is accordingly not institutional. 

Likewise, a section repealing obsolete provisions of the Social Security Code and the Code 
applicable to tax courts, inserting in a section of the Social Security Code a provision to the 
effect that reports of the Social Security Accounts Commission shall be laid before Parliament 
and providing for the consequences of one of these repeals in a section of the Finance 
(Amendment) Act is not within the scope of articles 34 and 47-1 of the Constitution. 
('J6.379DC, 16July 1996,paros 19and21,p. 95) 

Statutory validation 

Consideration of public interest 

By declaring that loan ·offers made contrary to section L 312-8(2) of the Consumer Code are 
lawful, the legislature intended merely to avoid disputes arising on such a scale as to generate 
substantial risks for the financial equilibrium of the banking system as a whole and, with it, for 

- 239-



the economy at large. The Constitutional Council does not have the same powers of review and 
decision as Parliament, and accordingly it cannot give a ruling in the absence of a manifest 
error as to the scale of the risks entailed. The legislature, moreover, is at pains to confine the 
scope of the provision attacked to loan offers that specify the reimbursement intervals, their 
timing, their number or the duration of the loan and, where appropriate, the terms for 
modifications; the section is therefore capable ofbeing regarded as in the general interest. 
(96-375 DG, 9 April 1996, para. 11, p. 60) 

Exercise of power to make regulations 

Independent administrative authorities 

Principles 

While articles 21and13 of the Constitution do not preclude the legislature from entrusting to 
an authority other than the Prime Minister the task of determining rules for the application of 
an Act, the condition is that the enabling provision should apply only to measures the scope of 
which is limited in terms both of their field of application and of their content. 
(96-378 DC, 23 july 1996, para. 11, p. 99) 

Applications 

Conseil supérieur de l'audiovisuel 

By entrusting to the Data Communications Committee (Comité supérieur de la télématique) 
the task of drafting and proposing to the Conseil supérieur de l'audiovisue~ to which it reports, 
recommendations for rules to secure professional ethics in certain communications services 
without requiring such recommendations, given their potential enforceability as measures of 
criminal law, to be subject to limitations other than the very general ones set out in section 1 
of the Act of 30 September 1986, the legislature acted ultra vires article 34 of the Constitution. 
(96-378 DC, 23 july 1996, para. 28, p. 99) 

Telecommunications Regulatory Authority 

The power to make regulations conferred on the Telecommunications Regulatory Authority 
is limited in scope and must be exercised in compliance with the Code of Posts and Telecom
munications and its implementing instruments. In particular the task of determining the 
standard clauses to be in contract specifications for operators is entrusted to a decree issued 
after the opinion of the Posts and Telecommunications Public Service Commission (Commis
sion supérieure du service public des postes et télécommunications) has been obtained. The 
power to make regulations is exercised under the supervision of the Minister for Telecommu
nications. Not contrary to article 21 of the Constitution. 
(96-378 DC, 23 July 1996, para. 12, p. 99) 

Governmental and administrative organization 

Delegation of central-government responsibilities to various bodies 

Principle of power to make regulations 

Miscellaneous applications 

The sole purpose of the provisions of the Ordinance of2November1945, whose legal nature 
the Council has been asked to ascertain, is to determine what authority is empowered to order 
the deportation of an alien or to revoke a deportation order on the basis of section 23 of the 
Ordinance, and to make a compulsory residence order under section 28, and to what 
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authority the report setting out the alien's explanations before the committee set up under 
section 24 and that committee's reasoned opinion are to be transmitted. These provisions do 
no more than designate the administrative authorities empowered to exercise, on behalf of 
central government, powers vested by statute in the executive. They do not ca1l in question any 
of the fundamental principles or any of the rules which article 34 of the Constitution requires 
to be determined by statute. They are therefore within the power to make regulations. 

(96-179 L, 14 October 1996, p. 115) 

DISTRIBUTION OF POWERS IN SPECIFIC MATTERS 

Public finance - Taxation 

Remuneration for services rendered 

The Act provides that 'the resources of the Telecommunications Regulatory Authority shall 
comprise remuneration for services rendered and charges and fees as determined by Finance 
Act or by decree issued in the Conseil d'Etat'. Given the wording, the legislature must be 
considered as having referred, in the matter of Finance Acts, to charges which might be 
allocated to the Authority and, in the matter of decrees issued in the Conseil d'Etat, to 
remuneration or fees for services rendered which they might introduce by virtue of section 5 
of the Ordonnance of 2 January 1959 laying clown an Institutional Act on Finance Acts. 

(96-378 DC, 23 ]uly 1996, paras 5 to 7, p. 99) 

Nationalizations - Transfers of ownership in enterprises from the public to the 
private sector 

Transfers of ownership in enterprises from the public to the private sector 

While article 34 of the Constitution provides that the rules governing transfers of ownership in 
enterprises from the public to the private sector fall to be determined by statute, al! such 
transfers themselves do not have to be decided on by the legislature. The legislature had power 
to determine criteria for the approval of transfers by the authorities or bodies designated by it 
and rules governing transfers, but in the exercise of its powers under article 34, the legislature 
is not empowered to act contrary to constitutional principles or rules. 

By allowing the transfer to the private sector, subject to approval by the administrative 
authority, of enterprises in which more than half the capital is held by the state and which 
exceed a specified size and turnover threshold but maintaining the procedures applicable to 
transfers of enterprises whose transfer required an Act, the legislature is not acting unconsti
tutionally, as the administrative authority is required to verify, subject to judicial review, that 
public services required to exist and operate by the Constitution are not alfected. 

(96-375 DC, 9 April 1996, paras 4 and 5, p. 60) 

Concept of public sector 

By securing a majority holding for the state in the capital of France Télécom, a national 
enterprise, the legislature has kept it in the public sector. By virtue of article 34 of the 
Constitution, whereby Parliament is empowered to determine rules concerning the nationa
lization and privatization of enterprises, the relinquishment of the majority holding would 
require an Act. 

(96-380DC, 23 july 1996, para. 4, p. 107) 
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Ownership, rights in rem, civil and commercial obligations 

Fundamental principles of civil and commercial obligations 

Within the joint trade organization for sea fishing and fish farming, committees are empowe
red to adopt decisions, which could be made mandatory by the administrative authority, 
requiring members of the relevant trades to accept measures limiting or prohibiting the 
exploitation of fishery resources for the sake of protecting and conserving them. The 
legislature had established rules for the appointment of members to these committees' 
managing bodies by an election procedure. Given the committees' functions, the use of this 
procedure, which implies the periodic renewal of terms of office, is an essential guarantee of 
the fundamental principles of 'the rights of ownership, rights in rem and civil and commercial 
obligations' which by article 34 are to be determined by statute. 

However, setting the term of elected office at fouryears has no effect on such principles, nor on 
any other principles or rules designated by the Constitution as falling to be determined by 
statute. The relevant provision is accordingly in the nature of a regulation. 
(96-178 L, 5 September 1996, para. 2, p. 113) 

Labour and ~de-union 1aw 

Collective bargaining 

By article 34 of the Constitution, the fundamental principles oflabour law and trade-union law 
are to be determined by statute; it is for the legislature, having due regard for the sixth and 
eighth paragraphs of the Preamble to the Constitution of 27 October 1946, to determine in 
what manner and with what guarantees these provisions are to be implemented; one such 
guarantee is the establishment of rules whereby persons concluding collective agreements are 
able to carry out their duties normally without interference from their employer. 
(96-383 DG, 6 Nuvember 1996, para. 9, p. 128) 

While it is for the legislature to determine in what manner and with what guarantees provisions 
of constitutional status are to be implemented, exactly how this is done can be settled by 
appropriate cooperation between employers and employees or organizations representing 
them. 
(96-383 DG, 6 Nuvember 1996, para. 21, p. 128) 

CONSTITUTIONAL CO UN CIL AND CONSTITUTIONAL REVIEW 

SCOPE OF REVIEW 

Jurisdiction of Constitutional Council 

Acts promulgated 

Cases following Decision No 85-187 DC 

The constitutionality of an Act already promulgated may be disputed upon a reference to the 
Constitutional Council of provisions of an Act amending, amplifying or affecting it. The Act to 
strengthen enforcement measures to combat terrorism and violence against holders of public 
office or public service functions and to enact measures relating to the criminal investigation 
police contains provisions (in section 25) to restrict the scope ofsection 21 of the Ordinance 
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of 21 November 1945 on the conditions for entry and residence of aliens in France. It is 
accordingly for the Constitutional Council to review it for constitutionality. 
(96-377 DC, 16july 1996, para. 10, p. 87) 

REFERENCE TO THE CONSTITUTIONAL COUNCIL - QUALIFICATIONS 
FOR ADMISSIBILI'IY 

Capacity of person or persons making reference 

Authentication of applications 

By article 61 of the Constitution, 'Institutional Acts, before their promulgation, and the rules 
of procedure of the parliamentary assemblies, before their entry into force, must be referred 
to the Constitutional Council, which shall rule on their conformity with the Constitution. To 
the same end, Acts of Parliament may be referred to the Constitutional Council, before their 
promulgation, by the President of the Republic, the Prime Minister, the President of the 
National Assembly, the President of the Senate, or sixty deputies or sixty senators'. Section 18 
of the Ordonnance of 7 November 1958 (Institutional Act on the Constitutional Council) 
specifies: 'Where an Act is referred to the Constitutional Co un cil by Members of Parliament, 
the reference shall be made by one or more letters containing in total the signatures of at least 
sixty deputies or sixty senators'. 

This latter provision requires those making a reference to affix their signatures so that the 
applications they intend to make to the Constitutional Council can be authenticated. In the 
instant case sixty-one applications from deputies were actually made, bearing handwritten 
signatures which allowed them to be authenticated. 
(96-386DC, 30 December 19%, paras 1and2, p. 154) 

Effect of reference 
By virtue of the provisions of the Constitution and of the Ordonnance of 7 November 1958 
already cited, a reference to the Constitutional Council by Members of Parliament is validly 
made by one or more letters signed by at least sixty deputies or sixty senators in total. The effect 
of the reference is to set in motion, before the legislative procedure is brought to a close, the 
examination by the Constitutional Council of all the provisions of the Act referred, including 
provisions not challenged by th ose making the reference. There is nothing in the Constitution 
or in the Institutional Act on the Constitutional Council which would permit Members of 
Parliament or anyone else entitled to refer an Act to the Council to reverse a reference, 
preventing the constitutional review from proceeding. Accordingly, except in the event of 
factual error, fraud or absence of consent, the Constitutional Council cannot take account of 
statements made for that purpose. 

In the case in issue there is no evidence to show that the consent of the deputies who had 
written to the Constitutional Council, asserting that they had signed the document bearing 
their signature 'by mistake' or that they had intended to 'withdraw' their signature or no 
longer appear on the list of signatories, had been vitiated or that the signatories had been 
mistaken in referring the matter to the Council. 

As the signatures of sixty-one deputies have been authenticated, the Constitutional Council is 
obliged to proceed with the constitutional review which the Constitution requires it to effect. 
(96-386DC, 30 December 1996, paras 3, 4, 5 and 6, p. 154) 

Admissibility of pleas 

Inadmissibility of section LO 111-3-ill of the Social Security Code 

The last subsection of section LO 111-3 of the Social Security Code, which defines the purpose 
of Social Security (Finance) Acts, provides: 'Amendments not consistent with the provisions of 
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this section are out of order'. Exercising the prerogatives of Parliament, both the National 
Assembly and the Senate have provisions in their Rules (Rule 121-2 and Rule 45, respectively) 
regulating the manner in which, at the request of any Member, either house may determine 
whether amendments to Social Security (Finance) Bills are in order. This being so, the 
consistency of a provision of a Social Security (Finance) Act with section LO 111-3 cannot be 
referred direct to the Constitutional Council where the provision derives from an amendment 
whose admissibility has not first been considered in Parliament. 
(96-384DC, 19December 1996,para. 3,p. 141) 

Ineffective pleas 

Challenge to provisions of no law-making force 

Sorne of the provisions challenged, which remove references that serve no further purpose or 
have become obsolete, or merely replace references to the 1991 Finance Act by references to 
sections of the Social Security Code in which the provisions of the Act have been codified, have 
no law-making force. Accordingly, the constitutionality of their purpose cannot validly be 
challenged. 
(96-384DC, 19 December 19%, para. 12, p. 141) 

PARAMETERS FOR REVIEW 

Parameters followed 

Declaration of Human and Civic Rights 

Necessary penalties (article 8) 

By article 8 of the Declaration of Human and Civic Rights, 'Only punishments which are 
strictly and clearly necessary may be provided for by law ... '. It is accordingly for the Constitu
tional Council to verify whether there is no manifest error of judgment in the scale of penalties 
incurred for offences as defined in terms of fact. 
(96-377 DC, 16]uly 1996, para. 7, p. 87) 

Given the serions intrinsic gravity of offences of terrorism, it is not contrary to article 8 of the 
Declaration of Human and Civic Rights for the legislature to provide that persons having 
acquired French nationality who are convicted of serions offences of terrorism may be 
deprived of their French nationality. 
(96-377 DC, 16]uly 1996, para. 23, p. 87) 

Section 27 of the Act to consolidate enforcement measures to combat terrorism and violence 
against holders of public office or public service functions and to enact measures relating to 
the criminal investigation police reads: 'This Act shall extend to the overseas terri tories, where 
it shall enter into force on 1 May 1996.' The principle that legislation may not have retroactive 
effect laid down by article 8 of the Declaration of Human and Civic Rights precludes the 
determination of that date of entry into force of the Act to consolida te enforcement measures 
to combat terrorism and violence against holders of public office or public service functions 
and to enact measures relating to the criminal investigation police. 
(96-377 DC, 16July 1996, paras 29and 30, p. 87) 

Guarantee of rights (article 16) 

Article 16 of the Declaration of Human and Civic Rights reads: 'A society in which human 
rights are not guaranteed nor the separation of powers determined Jacks a constitution'. It 
follows that as a matter of principle there may be no substantial constraints on the right of 
interested persons to bring actions before the courts. 
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The first paragraph of section 113 of the Act referred reads: 'Without prejudice to actions for 
ultra vires against decisions of the Assembly of French Polynesia or of the standing committee 
therein, as regards their admissibility, which is a matter for the ordinary law, actions for ultra 
vires against measures taken by virtue of such decisions shall not be competent unless brought 
within four months following publication of the decision complained of where settlement of 
the dispute entails an assessment of whether the decision respected the proper distribution of 
powers between the state, the territory and the municipalities'. 

The effect of this provision is to deprive any person wishing to dispute the legality of a measure 
taken by virtue of a decision of the Territorial Assembly of the right to apply to the courts on 
grounds of ultra vires more than four months following publication of the decision complained 
of where the question is whether the decision respected the proper distribution of powers 
between the state, the terri tory and the municipalities; given the importance of respect for the 
proper distribution of powers between these levels, the legislature's concern to improve 
certainty in the law as regards decisions of the Territorial Assembly is not adequate justification 
for thus restricting the right to proceed in the courts; the first paragraph of section 113 of the 
Act is unconstitutional. 

(96-373 DG, 9 April 1996, para.s 83 to 85, p. 43) 

Separation ofpowers (article 16) 

An independent administrative authority may by statute be given penalizing powers within the 
limits of what is necessary for the exercise of its function; the principle of the separation of 
powers is not thereby violated. However, the legislature must ensure that such penalizing 
powers are accompanied by measures to safeguard the rights and freedoms guaranteed by the 
Constitution. In particular, an administrative financial penalty may not be imposed at the same 
time as a penalty under the criminal law. The effect of the Act referred is that infringements of 
statutes and regulations relating to the business of network operators or service providers 
incurring the penalties imposed by the Telecommunications Regulatory Authority are those 
linked to the Posts and Telecommunications Code and to licences awarded to telecommuni
cations operators; the Act in no way empowers the Authority to penalize infringements of 
other legislation. Moreover, it confers power to impose administrative financial penalties only 
where the offence is not one against the criminal law. The Act does not, therefore, confer on 
the Regulatory Authority an extensive penalizing power. 

(96-378 DG, 23 ]uly 1996, para.s 13 to 18, p. 99) 

Property rights (article 17) 

Section 28 ( 13) of the Act referred provides that 'the authorization of the territorial Council of 
Ministers shall be required as a condition of validity of transactions for the transfer between 
living persans of real property or rights the rein, save where the beneficiary is a French national 
domiciled in French Polynesia or (in the case of a body corporate) registered there'; it further 
provides that 'such authorization shall also be required for transfers of shares in registered 
companies where real property or rights therein constitute 75% or more of the assets recorded 
in their balance sheet'. The result is a discretionary authorization scheme prior to all property 
transfer transactions potentially covering multiple categories of rights, but no grounds of the 
general interest are given on which the Council of Ministers is to base its decisions, subject to 
judicial review; the authorizations, required as a condition of validity of transactions, impose 
restrictions of the freedom to dispose of property, which is an intrinsic component of property 
rights; the restrictions are so serious that the resultant violation of property rights alters the 
nature of the right secured by article 17 of the Declaration of Human and Civic Rights. 
Section 28(13) is accordingly unconstitutional. 

(96-373 DG, 9 April 1996, para.s 20 and 22, p. 43) 

245 -



Fundamental principles recognized by the laws of the Republic 

Claims allowed 

Jurisdiction of the administrative courts 

A specific and limited adjustment to the rules of jurisdiction is warranted by the concern for 
the sound administration of justice and is not therefore contrary to the constitutional 
principle that the annulment and variation of decisions taken in the exercise of their 
public-service prerogatives by executive authorities, their staff, local authorities and public 
bodies reporting or answerable to them are within the jurisdiction of the administrative courts. 
(96-378 DC, 23 july 1996, para. 24, p. 99) 

Principles not recognized 

Other 

By allowing French nationals who fought with the Spanish republican army between 17 July 
1936 and 27 February 1939 to obtain an ex-serviceman's card on certain conditions, the 
legislature has violated no fundamental principle recognized by the laws of the Republic. 

The ex-serviceman's card was introduced by section 101 of the 1927 General Budget Act of 
19 December 1926, giving entitlement to persons entitled to assistance from the National 
Ex-servicemen's Office; allocation of the card was to be determined by an administrative 
regulation (règlement d'administration publique). The decree of28 June 1927 setting out the 
powers and operation of the National Ex-servicemen's Office, issued under the 1926 Act, 
specified how the ex-serviceman's card was to be allocated. The applicants therefore have no 
cause to plead this statutory provision. 
(96-386DC, 30December 1996, paras 12 and 13,p. 154) 

Preamble to the 1946 Constitution - Principles 

Principles -Application and implementation 

Nationalizations and transfers of ownership in enterprises from the public to the private sector 

By leaving with France Télécom with its status of national enterprise the public-service 
functions earlier entrusted to France Télécom, a body corporate under French public law, on 
the terms specified by the Telecommunications Act, the legislaturè has confirmed its status as 
a national public service. In accordance with the ninth paragraph of the Preamble to the 1946 
Constitution, whereby any asset or enterprise which has the status of a national public service 
must be in public ownership, the legislature has secured a majority state holding in the capital 
of the national enterprise. No violation of the ninth paragraph of the Preamble to the 1946 
Constitution. 
(96-380 DC, 23 july 1996, para. 4, p. 107) 

Collective determination ofworking conditions 

The sixth paragraph of the Preamble to the Constitution of27October1946 states: 'Anyone 
may defend his rights and interests by trade-union activities ... ', and the eighth: 'Every worker 
shall, through his representatives, participate in the collective determination of working 
conditions and in the management ofbusinesses'. These provisions give trade unions a natural 
right, notably by collective bargaining, to defend workers' rights and interests, but even so they 
do not confer upon them monopoly representation of employees in collective bargaining; 
employees who have been elected or otherwise authorized to represent their colleagues may 
also participate in the collective determination of working conditions, provided their activities 
have neither the purpose nor the effect of obstructing those of representative trade unions. 
(96-383 DG, 6 Nuvember 1996, para. 8, p. 128) 
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Since the procedure instituted by section 6(1I) of the Act referred ensures that trade unions 
have an effective part to play in the new negotiation procedure, and since the status of the 
elected staff representatives is such as to provide guarantees for the negotiators, the legislature 
has not infringed the eighth paragraph of the Preamble to the Constitution of 27 October 
1946. 
(96-383 DC, 6 November 1996, paras 15 and 16, p. 128) 

The second paragraph of section 6(III) of the Act referred provides that the terms of the 
authority to negotiate given by one or more trade unions representing one or more employees 
are to be determined by industry agreements; given the consequences of the existence of such 
an authority, notably the duty on the principal to perform the obligations entered into by the 
agent in accordance with the authority conferred, determination of how the authority to 
negotiate is to be exercised must necessarily include the procedures for designating the 
employee, the precise fixing by the principal of the terms of negotiation and the agent's 
obligations to provide information, and specify how the principal's right to terminate the 
authority at any time can be exercised; with this proviso, the negotiating procedure in issue is 
not contrary to the eighth paragraph of the Preamble to the Constitution of 27 October 1946. 
(96-383 DC, 6 November 1996, para. 18, p. 128) 

While the legislature empowered the two sides of industry, in industry-level negotiations, to 
define aform of protection specific to employees appointed as representatives by trade unions, 
the legislative history shows that by making reference to the procedure laid down in section 
L 412-18 of the Employment Code the legislature intended the protection to provide, subject 
to review by the courts, guarantees at least equivalent to the statutory guarantee attaching to 
the implementation of this provision; subject to this narrow construction, the second para
graph of section 6(III) is not contrary to article 34 of the Constitution or to the eighth 
paragraph of the Preamble to the Constitution of27October1946. 
(96-383 DC, 6 November 1996, para. 22, p. 128) 

Constitutional principles set by articles of the Constitution 

Language of the Republic 

The first paragraph of section 115 of the Act referred reads: 'While French is the official 
language of the Republic, the Tahitian and other Polynesian languages may also be used'. 

By article 2 of the Constitution, 'The language of the Republic is French'. The reference made 
by the first paragraph of section 115 to French as the 'official language' must be interpreted as 
requiring bodies corporate under public law, persons subject to private law exercising a 
public-service function and users in their relations with public authorities, in French Polyne
sia, to use French; any other interpretation would be contrary to article 2 of the Constitution; 
the second paragraph of section 115 provides for teaching of the Tahitian language during 
normal school hours in nursery, primary and secondary schools; but such teaching cannot be 
compulsory as regards pupils without violating the principle of equality; nor can the purpose 
be to release pupils attending establishments in the territory from the rights and obligations 
applicable to all users of establishments providing public education or associated with it; 
subject to those reservations, the section is not contrary to any constitutional principle or rule. 

The third paragraph of section 115 provides that the Tahitian language may be replaced by 
other Polynesian languages in certain nursery, primary and secondary schools; it is constitu
tional, subject to the same reservations. 
(96-373 DC, 9 April 1996, paras 89 to 93, p. 43) 

Principles deriving from more than one provision 

Constitutional principles relating to the performance of public-service functions 

The provisions enacted by the legislature in relation to the legal status of France Télécom in no 
way release the enterprise from the constitutional rules applying to public-service functions. 
Section 8 of the Public Posts and Telecommunications Service (Organization) Act of 2July 
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1990, as amended, provides that a set of contract specifications approved by the Conseil d'Etat 
is to set the conditions for the performance of public telecommunications services and specify 
the manner in which coverage of the entire national territory, equal treatment of users, 
neutrality and confidentiality are to be secured. Moreover, section 4 of the France Télécom 
National Enterprise Act inserts in the 1990 Act a new section 23-1 providing 'where a 
component of the telecommunications network infrastructure is needed for the proper 
performance by France Télécom of its contractual obligations, and in particular to secure 
continuity in the public service, the state shall oppose its transfer or disposa! by requiring that 
such transfer or disposa! shall be subject to a condition that there be no interference with the 
sound performance of those obligations'. It is for the courts and the administrative authorities 
to ensure that France Télécom abides strictly by the constitutional principles governing the 
public service, notably in respect of assets transferred. Those principles are accordingly not 
infringed. 
(96-380 DC, 23 july 1996, para. 6, p. 107) 

Parameters not followed and factors disregarded 

Parameters not followed 

Principle of 'reasonable expectations' 

There is no rule of constitutional law that guarantees a principle of 'reasonable expectations'. 
(96-385 DC, 30 December 19%, para.s 14 and 18, p. 145) 

Questions reserved 

lnalienability of public property 

It is provided by the France Télécom National Enterprise Act that the assets, rights and 
obligations of the existing legal person under public law will not be transferred to the new 
national enterprise France Télécom without first being removed from the inventory. While the 
Members making the reference argue that this provision is contrary to the constitutional 
principle that public assets may not be disposed of, it is clear from the Act's provisions that they 
have neither the object nor the effect of allowing or arranging for the disposa! of public assets. 
The argument Jacks substance. 
(96-380DC, 23july 1996, para. 5, p. 107) 

Question must first have been raised in Parliament 

Application of section LO 111-3-ill of the Social Security Code 

The last subsection of section LO 111-3 of the Social Security Code, which defines the purpose 
of Social Security (Finance) Acts, provides: 'Amendments notconsistentwith the provisions of 
this section are out of order'. Exercising the prerogatives of Parliament, both the National 
Assembly and the Senate have provisions in their Rules (Rule 121-2 and Rule 45, respectively) 
regulating the manner in which, at the request of any Member, either house may determine 
whether amendments to Social Security (Finance) Bills are in order. This being so, the 
consistency of a provision of a Social Security (Finance) Act with section LO 111-3 cannot be 
referred direct to the Constitutional Council where the provision derives from an amendment 
whose admissibility has not first been considered in Parliament. 

The Constitutional Council accordingly rejects the daim that provisions deriving from amend
ments whose consistency with section LO 111-3 of the Social Security Code has not been 
challenged in their proceeding through Parliament are contrary to the purpose of Social 
Security (Finance) Acts. 
(96-384DC, 19Decemberl9%,para.s3and4,p. 141) 
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Rules specifi.c to Standing orders 

Parameters for constitutional review 

Ordonnance 58-11 OO of 17 Novem ber 1958 on the functioning of the parliamentary assemblies, 
as amended, is binding on an assembly amending its Standing orders only if the Ordonnance 
and its amendments are consistent with the Constitution. 

By section 5b of Ordonnance 58-1100, standing or special committees may ask the assembly 
concerned, for a specific assignment lasting no more than six months, to confer upon them 
the powers vested in committees of inquiry as appointed under section 6 of the Ordonnance, in 
manner provided by that section. 

It follows from article 43 of the Constitution that special committees cease to exist once 
Parliament has corne to a final decision on the instrument they were appointed to consider or 
where the instrument has been withdrawn. Accordingly, a provision in the Rules of a parlia
mentary assembly setting a maximum of six months during which a special committee can 
exercise the powers of committees of inquiry cannot be construed as allowing such commit
tees to proceed beyond the date on which Parliament cornes to a final decision on the 
instrument they were appointed to consider or the date on which it was withdrawn. 
(96-381DC,14October1996, paras 1, 2, 3 and 4, p. 117;96-382DC, 14 October 1996, paras 4, 5 and 9, p. 120) 

By section 5b of Ordonnance 58-11 OO of 17 N ovember 1958 on the functioning of the parlia
mentary assemblies, the powers of committees of inquiry that may be vested in standing or 
special committees must be vested 'in manner provided' by section 6. It follows that all the 
provisions of section 6 apply to the proceedings of a standing or special committee as part of 
an assignment for which the powers of committees of inquiry were vested in it. 
(96-381 DC, 14October1996, para. 6, p. 117) 

PROCEDURE AND SCOPE OF REVIEW 

Scope of review 

Discretionary powers conferred on Constitutional Council 

The Constitution does not confer on the Constitutional Council the same general power to 
review and decide as is enjoyed by Parliament. But the Council does have jurisdiction to 
ascertain whether the changes made by the Act are not out of proportion to the legislature's 
avowed objectives. 
(96-372DC, 6Fe/Jruary 1996, para. 3, p. 40) 

MEANING AND SCOPE OF THE DECISION 

Qualified interpretations 

Examples of interprétation neutralisante 

Criminal law 

The concept of the 'necessities of the investigation' used in section 10 of the Act to consolidate 
enforcement measures to combat terrorism and violence against holders of public office or 
public service functions and to enact measures relating to the criminal investigation police, 
which amends section 706-24 of the Code of Criminal Procedure, must be interpreted as not 
authorizing searches, visits and seizures unless the conditions as to rime defined by section 59 
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of the sanie Code are met; and as soon as the warrant is issued, the searches, visits and seizures 
must take place without delay. 
(96-377 DC, 16july 1996, para. 17, p. 87) 

Section 31 of the Act referred empowers the Council of Ministers to append to penalizing 
provisions further provisions for administrative or criminal-law fines in aniounts not exceeding 
the maximum allowed for comparable offences by statutes and regulations in criminal-law 
matters; this must be interpreted as a reference to instruments applicable in metropolitan 
France. 
(96-373 DC, 9 Afrril1996, para. 46, p. 43) 

The first paragraph of section 62 of the Act referred empowers the Territorial Assembly of 
French Polynesia to append to penalizing provisions further provisions for administrative or 
criminal-law fines in aniounts not exceeding the maximum allowed for comparable offences 
by statutes and regulations in criminal-law matters; this must be interpreted as a reference to 
instruments applicable in metropolitan France. 
(96-373 DC, 9 Afrril1996, para. 64, p. 43) 

Section 65 of the Act referred empowers the Territorial Assembly of French Polynesia to 
determine, 'in conformity with statutes applicable in the territory to ganiing and lotteries', 
other rules applicable to ganiing and lotteries, including the circumstances in which they 
might be accessible to the public; the need for the Assembly's decisions to be 'in conformity 
with statutes applicable in the territory' must be considered in the light of section 6, confer
ring on the state the power to enact provisions of criminal law and accordingly precluding the 
Assembly from acting in that sphere. 
(96-373 DC, 9 April 1996, para. 65, p. 43) 

Social law 

The second paragraph of section 6(III) of the Act referred provides that the terms of the 
authority to negotiate are to be determined by industry agreements; given the consequences 
of the existence of such an authority, notably the duty on the principal to perform the 
obligations entered into by the agent in accordance with the authority conferred, determina
tion of how the authority to negotiate is to be exercised must necessarily include the 
procedures for designating the employee, the precise fixing by the principal of the terms of 
negotiation and the agent's obligations to provide information, and specify how the princi
pal's right to terminate the authority at any time can be exercised; with this proviso, the 
negotiating procedure in issue is not contrary to the eighth paragraph of the Preanible to the 
Constitution of 27 October 1946. 
(96-383 DC, 6 N(JIJe:m/Jer 1996, para. 18, p. 128) 

The second paragraph of section 6(III) empowers industry agreements to determine the 
manner in which employees expressly appointed by trade unions for a specified negotiation 
are to be protected, and states that such agreements may provide that the dismissal of these 
employees and, during a time to be set by the agreements, the dismissal of those whose 
appointment has expired are to be subject to the administrative authorization of dismissal 
procedure in section L 412-18 of the Employment Code. 

The manner in which employees who may be appointed by trade unions to conclude collective 
agreements are to be protected concerns those employees' actual discharge of their negotia
ting duties. The protection is not only in the interest of the employees but also in that of the 
trade unions themselves, and it must ensure that negotiators have the necessary degree of 
independence of the employers. 

While the legislature empowered the two sides of industry, in industry-level negotiations, to 
define a form of protection specific to employees appointed as representatives by trade unions, 
the legislative history shows that by making reference to the procedure laid down in section 
L 412-18 of the Employment Code the legislature intended the protection to provide, subject 
to review by the courts, guarantees at least equivalent to the statutory guarantee attaching to 
the implementation of this provision. Subject to this narrow construction, the second para
graph of section 6(III) is not contrary to article 34 of the Constitution or to the eighth 
paragraph of the Preanible to the Constitution of27October1946. 
(96-383 DC, 6 N(JIJember 1996, paras 19, 20 and 22, p. 128) 
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Miscellaneous 

By securing a majority holding for the state in the capital of France Télécom, a national 
enterprise, the legislature has kept it in the public sector. By virtue of article 34 of the 
Constitution, whereby Parliament is empowered to determine rules concerning the nationa
lization and privatization of enterprises, the relinquishment of the majority holding would 
require an Act. 
(96-380 DC, 23 Jul!y 1996, para. 4, p. 107) 

The third paragraph of section 7 of the Act referred confers on the territory of French 
Polynesia a public domain which, subject to prior rights relating to the exercise of the state's 
powers valid at the date of publication of the Act and to the rights, if any, of third parties, 
extends to the seashore, the bed and subsoil of inland waters, including bays and lagoons. This 
conferment on the territory of French Polynesia of a maritime public domain can have no 
effect on the exercise of state sovereignty; subject to that reservation, the section is not 
unconstitutional. 
(96-373 DC, 9 April 1996, para. 31, p. 43) 

Section 71 of the Act provides that, between sessions and on matters other than the adoption 
of the territory's annual budget, the administrative accounts and motions of censure, the 
standing committee of the Assembly of French Polynesia is to give opinions on matters on 
which the Assembly is required to be consulted by the state; this cannot apply to the 
consultation referred to in article 74 of the Constitution, which is thè sole prerogative of the 
Assembly; subject to that interpretation, the section is not unconstitutional. 
(96-373 DC, 9 April 1996, para. 70, p. 43) . 

By article 2 of the Constitution, 'The language of the Republic is French'. The reference made 
by the first paragraph of section 115 to French as the 'official language' must be interpreted as 
requiring bodies corporate under public law, persons subject to private law exercising a 
public-service function and users in their relations with public authorities, in French Polyne
sia, to use French; any other interpretation would be contrary to article 2 of the Constitution; 
the second paragraph of section 115 provided for teaching of the Tahitian language during 
normal school hours in nursery, primary and secondary schools; but such teaching cannot be 
compulsory as regards pupils without violating the principle of equality; nor can the purpose 
be to release pupils attending establishments in the territory from the rights and obligations 
applicable to ail users of establishments providing public education or associated with it; 
subject to those reservations, the section is not contrary to any constitutional principle or rule. 
(96-373 DC, 9 April 1996, paras 89 to 92, p. 43) 

Severability of provisions declared unconstitutional 

Inseverability of uncollSÛtutional provisions from all or part of the rest 

Provisions of the same section inseverable 

Provisions declared unconstitutional are not severable from other provisions of the same 
section which refer explicitly to them. 
(96-373 DC, 9 April 1996, para. 23, p. 43) 

Provisions declared partly unconstitutional 

Those provisions of section 70&-24 of the Code of Criminal Procedure, inserted by section 10 
of the Act to consolidate enforcement measures to combat terrorism and violence against 
holders of public office or public service functions and to enact measures relating to the 
criminal investigation police, which refer to the preliminary police and judicial investigations 
are unconstitutional. The words 'or of the investigation' and 'unless authorized by the 
investigating judge', referring to a judicial investigation, must therefore be held unconstitu
tional, and the rest of section 10 can only be regarded as constitutional where it refers to 
expedited police investigations. 
(96-377 DC, 16]uty 1996, para. 19, p. 87) 
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Different sections of a single Act inseverable 

Section 28(13) of the Act referred, organizing a discretionary licensing scheme prior to 
certain property transactions, is unconstitutional. 

Section 28(14), which empowers the Council ofMinisters, in the circumstances specified in 
section 28(13), to exercise a right ofpre-emption in respect ofwelfare buildings and rights, is 
inseverable from section 28(13); consequently section 28(14) must be declared unconstitu
tional, as mustthe words 'and (14)' in section 6(7). 
(96-373 DC, 9 April 1996, paras .. 22 and 23, p. 43) 

EFFECTS OF CONSTITUTIONAL COUNCIL DECISIONS 

Scope of previous decisions 

There is no need to proceed to constitutional review of the Institutional Act laying down mies 
governing the autonomous status of French Polynesia, referred to the Constitutional Council 
pursuant to article 46 of the Constitution, as it is identical in tenor or wording with provisions 
declared constitutional in earlier proceedings. 
(96-373 DC, 9 April 1996, para. 5, p. 43) 

RIGHTS AND LIBERTIES 

PUBLIC LIBERTIES - GENERAL QUESTIONS 

Essential conditions for giving effect to public liberties 

Section 6(7) of the Institutional Act conferred powers on the state as regards 'fundamental 
guarantees as to public liberties'. Neither the principle of self-government of territorial units 
nor the particular form of organization of overseas territories could have the effect that the 
essential conditions for giving effect to public liberties and the set of accompanying guarantees 
should depend on decisions by territorial units with the risk that they might vary in different 
parts of the Republic. 

The legislature is therefore acting ultra vireswhen confining the state's powers to fundamental 
guarantees as to public liberties. The Constitutional Council is accordingly obliged to declare 
the word 'fundamental' unconstitutional in section 6(7). 
(96-373 DC, 9 April 1996, paras 24 to 26, p. 43) 

Having due regard to the particular form of organization of the overseas territories cannot 
justify the legislature giving the authorities of the territory of French Polynesia the power to 
determine special mies governing the search for evidence and offenders against territorial 
mies, as these are matters affecting individual liberty and must be regulated in like fashion 
throughout the Republic. The exclusion of state powers in matters of criminal procedure as 
regards the procedures for establishing violations of territorial rules is unconstitutional. 
(96-373 DC, 9 April 1996, para. 29, p. 43) 

Section 28(25) of the Act referred empowers the Council of Ministers for the territory of 
French Polynesia to determine what authorities may receive declarations of association. 

The effect of the Associations Act 1901, and in particular sections 5 and 6 thereof, is that 
declarations of association confer the capacity to proceed in the courts, to receive donations, 
to receive subscriptions from members, and to acquire, possess and administer buildings for 
the association's purposes. The declaration of association is therefore an essential condition 
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for the application of a statute governing the exercise of a public liberty and cannot be 
regulated by a territorial authority. 
(96-373 DG, 9 April 1996, paras 42 and 43, p. 43) 

CIVIC RIGHTS 

Equal voting rights 

Elections to the Territorial Assembly of French Polynesia 

Article 3 of the Constitution declares that suffrage 'is uni versai, equal and secret', which entails 
the voters being able to exercise their right to vote from time to time at reasonable intervals. 
In the instant case the extension of the term of office of members of the Territorial Assembly 
as a result of the postponement of the elections provided for by law is confined to two months 
and is exceptional and transitional. 
(96-372 DG, 6 February 1996, para. 4, p. 40) 

PROTECTION OF INDIVIDUAL LIBERTIES BYTHEJUDICIARY 

Other search procedures 

Proper procedural safeguards 

The search for offenders is necessary for safeguarding constitutional principles and rights. It 
is for the legislature to reconcile this constitutional objective with the exercise of the public 
liberties secured by the Constitution, among them individual liberty and the inviolability of the 
home. 

Given the demands of public policy, it is legitimate for the legislature to provide for the 
possibility of visits, searches and seizures by night where an offence potentially classable as an 
act of terrorism is being or has just been committed, provided the warrant is given by the 
judicial authorities as guardians of individual liberties and provided the measures are surroun
ded by appropriate procedural guarantees. The law in this case empowers senior judges in the 
persons of the President of the Tribunal de grande instance or a person appointed by him to issue 
the warrants by written decision giving reasons and specifying the offence for which evidence 
is sought, the address of execution, and the facts of the case justifying the search etc. Moreover, 
ope rations are subject to control by the judge authorizing them to ensure compliance with the 
Act's requirements. And the operations would be void as a matter of public policy unless 
directed solely to detecting and establishing offences of the relevant categories. The concept 
of the 'needs of the investigation' is to be interpreted as allowing a visit, search or seizure to be 
made only if it cannot otherwise be done within the time scales allowed by section 59 of the 
Code of Criminal Procedure; and once the warrant has been given the visit, search or seizure 
must be made with ail due dis patch. The legislature has accordingly not excessivelyviolated the 
principle of inviolability of the home, given the needs of the investigation in the event of 
flagrante delicto. 
(96-377 DG, 16]uly 1996, paras 16and17, p. 87) 

Inappropriate procedural guarantees 

The possibility of visits, searches and seizures by night, at unspecified times, in ail places, 
including those used exclusively for residential purposes, in the event of a preliminary 
investigation and in the course of a preparatory inquiry, on the understanding that they are 
within the discretion of the Prosecutor or carried out under his control by officers of the 
criminal investigation police and that the authority responsible for the inquiry is now empowe-
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red to authorize, direct and control the relevant operations, constitutes an excessive violation 
of individual liberty. 
(96-377 DG, 16 July 1996, para. 18, p. 87) 

RIGHT TO PROCEED IN THE COURTS 

Administrative procedure 
Article 16 of the Declaration of Human and Civic Rights reads: 'A society in which human 
rights are not guaranteed nor the separation ofpowers detennined lacks a constitution'. It 
follows that as a matter of principle there may be no substantial constraints on the right of 
interested persons to bring actions before the courts. 

The first paragraph of section 113 of the Act referred reads: 'Without prejudice to actions for 
uüm vires against decisions of the Assembly of French Polynesia or of the standing committee 
therein, as regards their admissibility, which is a matter for the ordinary law, actions for .ultra 
vires against measures taken by virtue of such decisions shall not be competent unless brought 
within four months following publication of the decision complained of where settlement of 
the dispute entails an assessment of whether the decision respected the proper distribution of 
powers between the state, the territory and the municipalities'. 

The effect of this provision is to deprive any person wishing to dispute the legality of a measure 
taken by virtue of a decision of the Territorial Assembly of the right to apply to the courts on 
grounds of uüm vires more than four months following publication of the decision complained 
of where the question is whether the decision respected the proper distribution of powers 
between the state, the territory and the municipalities; given the importance of respect for the 
proper distribution of powers between these levels, the legislature's concern to improve 
certainty in the law as regards decisions of the TerritorialAssembly is not adequate justification 
for thus restricting the right to proceed in the courts; the first paragraph of section 113 of the 
Act is unconstitutional. 
(96-373 DC, 9 April 1996, paras 83 to 85, p. 43) 

PRINCIPLES OF CRIMINAL LAW 

Principle of legality of offences and penalties 

Principles governing sentencing 

General 

An independent administrative authority may by legislation be given penalizing powers within 
the limits of what is necessary for the exercise ofits function; this does not violate the principle 
of the separation of powers. However, the legislature must ensure that such penalizing powers 
are accompanied by measures to safeguard the rights and freedoms guaranteed by the 
Constitution. In particular, an administrative financial penalty may not be imposed at the same 
time as a penalty under the criminal law. 
(96-378 DG, 23 July 1996, para. 15, p. 99) 

Definition of offences 

Specification of charge. Requirement met 

It is in orderfor the legislature, given its avowed public-policy objectives in relation to the entry 
and residence of aliens which could validly justify provision for criminal-law penalties, to lay 
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down rules defining offences in that respect and the penalties incurred, provided constitutio
nal requirements are met. The offences defined by section 21 of the Ordinance of 2 November 
1945 on the conditions for entry and residence of aliens are defined in such manner as to 
enable the courts, required by the principle of legality to interpret provisions of criminal law 
strictly, to rule on cases before them without risking criticism on grounds of arbitrariness. 

(96-377 DC, 16july 1996, para. 11, p. 87) 

Strict interpretation of the criminal law 

It is in order for the legislature, given its avowed public-policy objectives in relation to the entry 
and residence of aliens which could validly justify provision for criminal-law penalties, to lay 
down mies defining offences in that respect and the penalties incurred, provided constitutio
nal requirements are met. The off en ces defined by section 21 of the Ordinance of 2 November 
1945 on the conditions for entry and residence of aliens are defined in such manner as to 
enable the courts, required by the principle of legality to interpret provisions of criminal law 
strictly, to mie on cases before them without risking criticism on grounds of arbitrariness. 

(96-377 DC, 16july 1996, para. 11, p. 87) 

Prohibition on retroactive provisions 

Scope of principle 

Section 27 of the Act to consolidate enforcement of the law against terrorism and attacks 
against persons holding public office or exercising public authority and laying clown provisions 
relating to the criminal investigation police reads: 'This Act shall extend to the overseas 
territories, where it shall enter into force on 1 May 1996'. The principle that legislation may 
not have retroactive effect laid clown by article 8 of the Declaration of Human and Civic Rights 
precludes the determination of that date of entry into force of the Act to consolidate 
enforcement of the law against terrorism and attacks against persons holding public office or 
exercising public authority and laying clown provisions relating to the criminal investigation 
police. 

(96-377DC, 16july1996,paras29and30,p. 87) 

Necessity for penalties, and application of the more lenient statute 

Principle violated 

By article 8 of the Declaration of Human and Civic Rights, 'Only punishments which are 
strictly and clearly necessary may be provided for by law ... '. It is accordingly for the Constitu

. tional Council to verifywhether there is no manifest error ofjudgment in the scale of penalties 
incurred for offences as defined in terms of fact. 

Unlike the offences enumerated in section 421-1 of the Criminal Code, section 21 of the 
Ordinance of21 November 1945 on the conditions for entry and residence of aliens in France 
creates offences not only of material acts detrimental to the safety of persons and property but 
also of directly or indirectly assisting in the commission of such offences. There is no 
immediate link with terrorism. Moreover, where there is such a link, the conduct constituting 
an offence could be prosecuted as complicity with terrorism, concealing criminals or conspi
racy, all of which offences are provided for elsewhere. The description of an act as an act of 
terrorism has the effect not only that heavier penalties are incurred but also that some of the 
procedural mies of the ordinary law cease to apply. By regarding the offence defined by 
section 21 as being an offence of terrorism within the meaning of section 421-1 of the Criminal 
Code, the legislature has manifestly acted disproportionately. 

(96-377 DC, 16july 1996, paras 7 to 9, p. 87) 
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Proportionality of penalties 

Limited review by Constitutional Council 

The penalties provided for by sections 15, 16 and 17 of the Act to consolidate enforcement 
measures to combat terrorism and violence against holders of public office or public service 
functions and to enact measures relating to the criminal investigation police, which can be 
ordered on a lighter basis by the courts, are not manifestly disproportionate. As they are not 
disproportionate, it is not in order for the Constitutional Council to substitute its evaluation 
for that of the legislature as regards the necessity of the penalties incurred for the offences 
defined. 

(96-377 DC, 16July 1996, paros 24 to 28, p. 87) 

RESPECT FOR PRIVATE L1FE 

lnviolability of the home 

Searches 

The search for offenders is necessaryfor safeguarding constitutional principles and rights. It 
is for the legislature to reconcile this- constitutional objective with the exercise of the public 
liberties secured by the Constitution, among them individual liberty and the inviolability of the 
home. 

Given the demands of public policy, it is legitimate for the legislature to provide for the 
possibility of visits, searches and seizures by night where an offence potentially classable as an 
act of terrorism is being or has just been committed, provided the warrant is given by the 
judicial authorities as guardians of individual liberties and provided the measures are surroun
ded by appropriate procedural guarantees. The law in this case empowers senior judges in the 
persons of the President of the Tribunal de grande instance or a person appointed by him to issue 
the warrants by written decision giving reasons and specifying the offence for which evidence 
is sought, the address of execution, and the facts of the case justifying the search etc. Moreover, 
operations are subject to control by the judge authorizing them to ensure compliance with the 
Act's requirements. And the operations would be void as a matter of public policy unless 
directed solely to detecting and establishing offences of the relevant categories. The concept 
of the 'needs of the investigation' is to be interpreted as allowing a visit, search or seizure to be 
made only if it cannot otherwise be done within the time scales allowed by section 59 of the 
Code of Criminal Procedure; and once the warrant had been given the visit, search or seizure 
must be made with all due dispatch. The legislature has accordingly not excessivelyviolated the 
principle of inviolability of the home, given the needs of the investigation in the event of 
flagrante delicto. 

The possibility of visits, searches and seizures by night in all places, including those used 
exclusively for residential purposes, in the event of a preliminary investigation and in the 
course of a preparatory inquiry, on the understanding that they are within the discretion of the 
Prosecutor or carried out under his control by officers of the criminal investigation police and 
that the authority responsible for the inquiry is now empowered to authorize, direct and 
control the relevant operations, constitutes an excessive violation of individual liberty. 

(96-377DC, 16.fuly 1996,paros 16to 18,p. 87) 
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FREEDOM OF EXPRESSION AND INFORMATION 

Audiovisual media 

Powers of the legislature 

Freedom of communication 

By article 34 of the Constitution, the rules concerning civic rights and fundamental guarantees 
granted to citizens for the exercise of public freedoms are to be determined by Act of 
Parliament. It is therefore incumbent on the legislature to safeguard constitutionally guaran
teed rights and freedoms. While the task of doing so may be delegated to the authority 
empowered to make regulations, the legislative branch must itself determine the nature of 
those guarantees. It must reconcile the exercise of the freedom of communication conferred 
by article 11 of the Declaration ofHuman and Civic Rights, given the current stage of technical 
progress, both with the technical constraints inherent in the relevant communications media 
and with constitutional objectives such as the preservation of public order, respect for other 
people's freedom and preservation of pluralism in expression of socio-cultural categories of 
opinion. 

By entrusting to the Data Communications Committee (Comité supérieur de la télématique) 
the task of drafting and proposing to the Conseil supérieur de l'audiovisue~ to which it reports, 
recommendations for rules to secure professional ethics in certain communications services 
without requiring such recommendations, given their potential enforceability as measures of 
criminal law, to be subject to limitations other than the very general ones set out in section 1 
of the Act of 30 September 1986, the legislature acted ultra vires article 34 of the Constitution. 
(96-378 DC, 23 july 1996, paras 27 and 28, p. 99) 

FREEDOM OF ASSOCIATION 

Prior authorization 

Prior declaration 

Section 28(25) of the Act referred empowers the Council of Ministers for the territory of 
French Polynesia to determine what authorities may receive declarations of association. 

The effect of the Associations Act 1901, and in particular sections 5 and 6 thereof, is that 
declarations of association confer the capacity to proceed in the courts, to receive donations, 
to receive subscriptions from members, and to acquire, possess and administer buildings for 
the association's purposes. The declaration of association is therefore an essential condition 
for the application of a statute governing the exercise of a public liberty and cannot be 
regulated by a territorial authority. 
(96-373 DC, 9 April 1996, paras 42 and 43, p. 43) 

WORKER PARTICIPATION IN COLLECTIVE DETERMINATION OF 
WORKING CONDITIONS AND MANAGEMENT OF BUSINESSES 

Collective bargaining 

Prin ci pie 

The sixth paragraph of the Preamble to the Constitution of 27 October 1946 states: 'Anyone 
may defend his rights and interests by trade-union activities ... ,' and the eighth: 'Every worker 
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shall, through his representatives, participate in the collective determination of working 
conditions and in the management ofbusinesses'. These provisions give trade unions a natural 
right, notably by collective bargaining, ta defend workers'rights and interests, but even so they 
do not confer upon them monopoly representation of employees in collective bargaining; 
employees who have been elected or otherwise authorized to represent their colleagues may 
also participate in the collective determination of working conditions, provided their activities 
have neither the purpose nor the effect of obstructing those of representative trade unions. 
(96-383DC, 6Novemberl9%,para. 8,p.128) 

It is for the legislature, having due regard for provisions of constitutional status, to determine 
in what manner and with what guarantees the principle of every worker's participation in the 
collective determination ofworking conditions is to be implemented; one such guarantee is 
the establishment of rules whereby persons concluding collective agreements are able to carry 
out their duties normally without interference. 
(96-383 DC, 6 November 1996, para. 9, p. 128) 

Since the procedure instituted by section 6(II) of the Act referred ensures that trade unions 
have an effective part to play in the new negotiation procedure, and since the status of the 
elected staff representatives is such as to provide guarantees for the negotiators, the legislature 
has not infringed the eighth paragraph of the Preamble to the Constitution of 27 October 
1946. 
(96-383 DC, 6 November 1996, paras 15 and 16, p. 128) 

The mannerin which employees who maybe appointed by trade unions ta conclude collective 
agreements are to be protected concerns those employees' actual discharge of their negotia
ting duties. The protection is not only in the interest of the employees but also in that of the 
trade unions themselves, and it must ensure that negotiators have the necessary degree of 
independence of the employers. 
(96-383 DC, 6 November 1996, para. 20, p. 128) 

While the legislature empowered the two sides of industry to define a form of protection 
specific to employees appointed as representatives by trade unions, the legislative history 
shows that by making reference to the procedure laid down in section L 412-18 of the 
Employment Code the legislature intended the protection to provide, subject to review by the 
courts, guarantees at least equivalent to the statutory guarantee attaching to the implementa
tion of this provision. 
(96-383 DC, 6 November 1996, para. 22, p. 128) 

Financing of sandwich courses 

The arrangements for financing sandwich courses involve the two sides of industry on an 
equal-representation basis. A contribution ta the central-government budget in the form of a 
levy on the financial surpluses of the joint collecting agencies authorized to receive employers' 
contributions for sandwich courses does not, given its base and its rate, adversely affect the 
financing arrangements in question and does not therefore interfere with workers' right to 
participate in the collective determination of working conditions enshrined in the eighth 
paragraph of the Preamble_to the 1946 Constitution. 
(96-385 DC, 30December 1996, paras 12, 13and17, p. 145) 

HUMAN DIGNITY 

Application 

The offences defined by section 21 of the Ordinance of 2 November 1945 on the conditions 
for entry and residence of aliens are not such as to violate the constitutional principle of 
safeguards for human dignity. 
(96-377 DC, 16July 1996, para. 11, p. 87) 

- 258 -



PRO PERTY RIGHTS 

Violations 

Section 28 ( 13) of the Act referred provides that 'the authorization of the territorial Council of 
Ministers shall be required as a condition of validity of transactions for the transfer between 
living persons of real property or rights therein, save where the beneficiary is a French national 
domiciled in French Polynesia or (in the case of a body corporate) registered there'; it further 
provides that 'such authorization shall also be required for transfers of shares in registered 
companies where real property or rights therein constitute 75 % or more of the assets recorded 
in their balance sheet'. The result is a discretionary authorization scheme prior to all property 
transfer transactions potentially covering multiple categories of rights, but no grounds of the 
general interest are given on which the Council ofMinisters is to base its decisions, subject to 
judicial review; the authorizations, required as a condition of validity of transactions, impose 
restrictions on the freedom to dispose of property, which is an intrinsic component of property 
rights; the restrictions are so serious that the resultant violation of property rights alters the 
nature of the right secured by article 17 of the Declaration of Human and Civic Rights. 
Section 28(13) is accordingly unconstitutional. 
(96-373 DG, 9 April 1996, paras 20 and 22, p. 43) 

NATIONALIZATIONS AND TRANSFERS OF OWNERSHIP IN ENTERPRISES 
FROM THE PUBLIC TO THE PRIVATE SECTOR 

Transfers of ownership in enterprises from the public to the private sector 

Powers of legislature 

Prin ci pl es 

Article 34 of the Constitution provides that the rules goveming transfers of ownership in 
enterprises from the public to the private sector are to be determined by statute, but this does 
not mean that all transfers of ownership from the public to the private sector have to be 
decided by the legislature direct. The legislature is entitled to lay down criteria whereby 
transfers can be approved by the authorities or bodies it has designated and to define the rules 
applicable to transfers; however, in exercising its powers under article 34 the legislature must 
not violate any principle or rule of constitutional status. 

In providing that enterprises more than half of whose capital is held by the state which satisfy 
certain tests of size and turnover can be transferred to the private sector as long as the 
administrative authority approves, while maintaining in respect of such enterprises the 
procedures applying to enterprises the transfer of which must be approved by statute, the 
legislature has made rules which are not contrary to any principle of constitutional status since 
the appropriate administrative authority is required to satisfy itself, subject to review by the 
courts, that public services whose existence and operation are a constitutional requirement 
will not be affected. 
(96-375 DG, 9 April 1996, paras 4 and 5, p. 60) 

National public service 

By leaving with France Télécom with its status of national enterprise the public-service 
functions earlier entrusted to France Télécom, a body corporate under French public law, on 
the terms specified by the Telecommunications Act, the legislature has confinned its status as 
a national public service as referred to in the ninth paragraph of the Preamble to the 1946 
Constitution. 
(96-380DG, 23July 1996,para. 3,p. 107) 
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EQUALI1Y 

EQUALITY BEFORE THE LAW 

Respect for the principle of equality- Non-discrimination 

Taxation 

Application ofidentical mies to taxpayers in analogous situations 

The legislature's intention was to align the situation of certain taxpayers whose income it 
found to be more and more transparent on that of wage-earners in general as regards the 20% 
allowance applicable in determining net income for purposes of the income tax base, the very 
purpose ofwhich is to take into account the tax authorities' improved knowledge ofwage
earners' incomes. In applying the same rules to taxpayers in analogous situations, the 
legislature has not departed from the constitutional requirements derivingfrom the principle 
of equality. 
(96-385 DC, 30 December 19%, para.s 9and Il, p. 145) 

Application of identical mies to taxpayers in similar situations 

As regards the withdrawal of the fiat-rate deduction for professional expenses, writers and 
composers are in a situation similar to that of other taxpayers affected by the measure since 
they, like the latter, can opt for the deduction of professional expenses and its withdrawal is not 
offset by any wage compensation. It is therefore legitimate for the legislature to apply identical 
mies to them. 
(96-385DC, 30December 1996, para.s 23 to 25, p. 145) 

Respect for the principle of equality - Difference in treatment justified by 
different situations 

Validation Act 

Offers of building loans 

The fact that section 87 (I) of the Act treats borrowers differently depending on whether their 
disputes with the lending organizations have or have not been settled by the courts before the 
Act's entry into force is justified by the fact that the legislature has no power to interfere with 
the decisions of the courts, which would violate the principle of the separation of powers. 
(96-375DC, 9Aprill996,para. 11,p. 60) 

Considerations of public interest justifying differences in treatment 

Applications 

Nationality 

In relation to the law governing nationality, persons having acquired French nationality and 
persons who enjoy French nationality by birth are in the same situation. However, in view of the 
avowed objective of combating terrorism, it is in order to provide that for a limited period the 
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administrative au1iborities may deprive a· person of French nationality without the resultant 
difference in treatment being a violation of the equality principle. 

(96-377 DG, 16]uty 1996, para. 23, p. 87) 

Criminal law 

In view of its avowed objecti:ve of reconciling the need to take account of legally protected 
situations on humanitarian grounds and the concern to avoid facilitating illegal immigration, 
it is not contrary to the equality principle for the legislature to confer immunity from criminal 
prosecution on the relatives in the ascending and descending lines and spouses without 
extending it to brothers, sisters and concubines. The penalties incurred by the latter categories 
cannot be regarded as contrary to article 8 of the Declaration of Human and Civic Rights. 

(96-377 DG, 16]uly 1996, para. 13, p. 87) 

Public service 

Section 7 of the France Télécom (National Enterprise) Act creates the possibility, subject to 
certain conditions, of end-Of-career leave for civil servants assigned to France Télécom at the 
date of promulgation of the Act who are aged at least 55. The referrers object to the exclusion 
of staff entitled to immediate payment ofa pension pursuantto section 24(1) (1) and (2) of the 
Civilian and Military Retirement Pensions Code as regards occupants ·of posts 'involving 
special risks or exceptional fatigue', who are entitled to immediate payment of a pension at the 
age of 55. Such staff are th us less well placed than their colleagues who at the same age, with the 
same seniority and on the same salary increment, are entitled to the new scheme. 

The equality principle does not preclude the legislature from departing from equality on 
grounds of overriding interest where the differences in treatment are directly linked to the 
attainment of the Act's objectives. In the instant case the differences of treatment flowing from 
the Act, which do not in all cases give the staff who could daim its benefit a privileged position 
in relation to those who by reason of the posts they occupy are entitled to an immediate 
pension at age 55, are directly linked to the Act's objective of easing the retirement of France 
Télécom staff to reflect demographic trends in the structure of overall manpower by means of 
social measures. The ground for the objection is dismissed. 

(96-380 DG, 23 juty 1996, para. 8, p. 107) 

Breach of the principle of equality 

Taxation 

Dilferentiation in the grant of a tax benefit 

The principle of equality does not in itself debar the legislature from deciding to differentiate 
the grant of tax benefits, but where it does soit must base its decision on objective and rational 
criteria in the light of the purposes in view. For the calculation of income tax, widowed, 
divorced or unmarried taxpayers who have raised one or more children are in an identical 
situation as regards the extra half portion they are granted: the grant of this tax benefit is 
linked for ail those concerned to considerations deriving both from the isolation of these 
taxpayers and from recognition of the family expenses they have incurred. 

By lowering the ceiling on the tax reduction resulting from the grant of the extra half portion 
to widowed, divorced or unmarried taxpayers who have raised one or more children only for 
the divorced or unmarried, the legislature has therefore violated the principle of equality in 
respect of taxation. 

(96-38.5 DG, 30 Decem/Jor 1996, paras 2 to 7, p. 14.5) 
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EQUALITY OF PUBLIC BURDEN-SHARING 

Equality before the tax law 

Taxschemes 

Taxpayers 

Distributive trades and small business support tax 

The legislature, when levying a tax, is free to determine the base and the rate oftax, provided 
it respects the principles and rules of constitutional status. More particularly, to ensure that the 
principle of equality is respected, it must base its determination on objective and rational 
criteria in the light of the purposes in view. 

ln changing the base of the distributive trades and small business support tax so as to extend 
it to premises used for the retail sale of motorfuel, and in increasing its minimum and 
maximum rates where a business liable to the taxis engaged in the retail sale of motor fuel, the 
legislature intended to take into account in these two respects the fact that this activity had an 
impact on total turnover. The legislature's determination was based, then, on objective and 
rational criteria. 

Moreover, since establishments subject to the tax which have a retail motor fuel business are 
not placed in the same situation, as regards the purpose of the tax, as other commercial 
establishments which have such a business but are not subject to the tax, the legislature has not 
departed from the principle of equality before the tax law by failing to include these 
commercial establishments in the tax base. 
(96-385 DC, 30December 1996, paras 26, 27, 29 to 31, p. 145) 

ELECTIONS 

ELECTORATE, ELIGIBILITY, PRE-ELECTION PROCESS 

Eligibility 

Members of the Government 

The incompatibility prescribed by article 23 of the Constitution between the functions of 
member of the Government and the exercise of parliamentary office does not preclude 
members of the Government from standing for election to Parliament. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Constituency 10, pam. 2, p. 66) 

CAMPAIGN ADVERTISING 

Campaign material 

Ballot papers 

Mailing 

The fact that the Campaign Advertising Committee received ballot papers and circulars 
shortly after the time limit for their presentation is not of such a nature as to affect the validity 
of the ballot, as there is no interference with the equality of candidates. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Constituency 10, para. 4, p. 66) 

- 262 -



Circulars 

Mailing 

The fact that the Campaign Advertising Committee received ballot papers and circulars 
shortly after the time limit for their presentation is not of such a nature as to affect the validity 
of the ballot, as there is no interference with the equality of candidates. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Constituency 10, para. 4, p. 66) 

Press 

Opinions expressed by a newspaper 

As the press is free to report the election campaign as it sees fit, the applicants have no grounds 
for objecting to the space given by regional dailies to the various candidates or to the terms 
used by them. 
(96-2094/2095, 12july 19%, Senate, Bas-Rhin, para. 4, p. 82) 

By publishing articles supporting a candidate during the campaign and on the day before the 
ballot, the daily paper of the Réunion Communist Party merely exercised the freedom enjoyed 
by the press to indicate its preferences. 
(96-2101, 12july 19%, Senate, Réunion, para. 1, p. 85) 

Municipal publications 

The distribution of three issues of the municipal bulletin before the ballot which have nothing 
of the nature of political propaganda did not interfere with the equality of candidates. 
(96-2096, 6 Nooember 1996, AN, Sei.n1TSt-Denis, Constituency 13, para. 3, p. 123) 

Pamphlets 

Irregularities without influence on the outcome 

Pamphlets without decisive influence in the circumstances 

Given the large number of votes lacked by the applicant for eligibilityfor the second round and 
the wide gap between the two best-placed candidates, the late distribution of a pamphlet 
containing falsehoods, however blameworthy, had not been capable of influencing the 
outcome. 
(95-2079, AN, Sei.ne-et-Marne, Constituency 3, 3 May 1996, p. 71) 

Pressures, interventions, manœuvres 

Words attributed to a candidate and his alternate regarding their role in the adoption of the 
development plan for Réunion and their stance on the guidelines given by the President do 
not constitute manœuvres such as to prejudice the outcome of the ballot. 
(96-2101, 12july 1996, Senate, Réunion, para. 2, p. 85) 

Manœuvres or interventions relating to candidates' political situation 

Mention of status as outgoing senator (no manouvre) 

The fact that a candidate described himself as outgoing senator during his election campaign 
created no ambiguity in electors' perceptions of the identity and qualifications of the candi
date, declared elected to the Senate in 1991 and reelected on 24 September 1995 following 
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electoral operations subsequently annulled on 15 December 1995. This description did not 
constitute a manouvre such as to prejudice the outcome of the ballot. 

(962094/2095, 12 ]uly 1996, Senat., B~Rkin, para. 2, p. 82) 

ELECTORAL OPERATIONS 

Proceedings during the ballot 

Provicling voters with ballot papen and emelopes 

Ballot papers 

There is no provision precluding a Ministerfrom mentioning his function on ballot papers nor 
a candidate from mentioning the support given by several political parties. 

(95-2057/2059/2060, 3 May 1996, AN, Paris, ConstitlURCJ 10, para. 3, p. 66) 

The Campaign Advertising Committee did not make ballot papers for a candidate available to 
voters on the day of the ballot, but the investigation has not revealed that this fa.et, the reason 
for which was that an inadequate number of ballot papers had been presented to the 
Committee, affected the outcome of the ballot. 

(95-2057/2059/2060, 3 May 1996, AN, Paris, Constituency 10, para. 5, p. 66) 

There is no provision in the Electoral Code precluding a candidate from using a logo on ballot 
papers he has had printed. In the instant case the logo used, given the gap between the votes 
cast for the different candidates, was not such as to affect the outcome of the ballot. 

(962101, 12July 1996, &nate, Riunion, para. 4, p. 85) 

Signatures on register 

It is argued that the register in a commune had not been certified true by the mayor, did not 
indicate the number of signatures and was signed neither by the presiding o:llicer nor by the 
secretary of the polling station, contrary to sections L 62-1 and R 62 of the Electoral Code, but 
the investigation revealed no more than a purely technical error that was not such as to affect 
the outcome of the ballot, especially as the polling station report, which contains the full 
number of signatures, was signed by the presiding o:llicer and the conformity of the register of 
signatures is uncontested. 

(95-2058, AN, Curse-d....Sud, ConstitlUnCJ 1, 12]uly 1996, para. 2, p. 74) 

Signatures 

The effect of sections L 62-1 and R 64 of the Electoral Code, devoted to ensuring the fairness 
ofpolling, is that only the voter's persona! signature in ink is valid evidence that he has taken 
part in the election, except where the voter is prevented from signing by some infirmity duly 
recorded on the register. The investigation, and in particular scrutiny of the register, has 
revealed that fifteen voters' names have only crosses against them. But it has not revealed that 
these voters cast several votes each, contrary to the material provisions of the Electoral Code. 
Fifteen votes accordingly must be considered invalidly cast, without the subsequent produc
tion in the course of the investigation of evidence that certain of these voters did take part in 
the election having any influence on the matter. To measure the influence of these irregula
rities on the outcome, the corresponding number of votes should be deducted from the total 
votes cast and from the votes cast for the winning candidate. 

(95-2058, AN, Curse-d...S..d, ConstitlURCJ 1, 12]uly 1996, paras 4 to 8, p. 74) 
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Special voûng procedures 

Proxy voting 

Form of proxy 

Requests for visit by officer of criminal investigation police - reports 

The investigation of the full set of documents on the basis of which certain disputed proxies 
had been issued, which are before the Constitutional Council, has revealed that sixteen of 
them were delivered to voters' homes without their having applied for them in writing in 
advance, contrary to sections R 72 and R 73 of the Electoral Code. To measure the influence 
of these irregularities on the outcome, the corresponding number of votes should be deduc
ted from the total votes cast and from the votes cast for the winning candidate. 
(95-2058, AN, Corse-du-Sud, Constituemy 1, 12July 1996, paras 10 to 12, p. 74) 

Absence of supporting documents 

The investigation of the full set of documents on the basis of which certain disputed proxies 
had been issued,' which are before the Constitutional Council, has revealed that four of them 
were delivered to voters' homes without the supporting documents required by sections R 71 
and R 73 of the Electoral Code being presented to the appropriate authorities. To measure the 
influence of these irregularities on the outcome, the corresponding number of votes should 
be deducted from the total votes cast and from the votes cast for the winning candidate. 
(95-2058, AN, Corse-du-Sud, Constituemy 1, 12July 1996, pam. 12, p. 74) 

Counting 

Establishment of records and annexes 

Disappearance of a register of signatures 

The disappearance of a register of signatures between the evening of polling day and the 
following morning precludes the Constitutional Council from assessing whether polling took 
place fairly, and the election of the candidate polling one vote more than the best placed of his 
opponents must accordingly be annulled. 
(95-2062/2063/2073, Senate, W.ucluse, 3 May 1996, pam. 2, p. 69) 

LITIGATION 

Jurisc:liction of Constitutional Council 

Matters not within jurisdiction 

Other financial benefits 

It is not in orderfor the Constitutional Council, for the sole pmpose of determining the nature 
and scale of financial benefits enjoyed by a candidate, to reconstitute or recount the votes cast 
for the candidate. The applicants have no standing to plead infringement of article 13 of the 
European Human Rights Convention and article 3 of the First Protocol thereto. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Constituemy 10, pam. 7, p. 66) 
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Submissions and arguments 

Submissions (admissibility) 

Application for annulment not validly formed 

Mere complaints 

It is not in order for the Constitutional Council to entertain submissions that the elected 
candidate should be declared ineligible for a period of live years, that a letter should be 
published in the press, that a letter should be sent to the second-degree electors, that 
information should be distributed about campaign accounts legislation and that alleged 
manœuvres and pressures should be condemned on the basis of an earlier decision by the 
Co un cil. 
(96-2094/2095, 12July 1996, Scnate, Bas-Rhin, para. 6,p. 82) 

Mere criticisms of the manner in which the campaign and counting took place 

An application by a candidate that merely criticized the manner in which he had been 
presented by regional television news without a submission that the election should be 
annulled is inadmissible. 
(95-2080, AN, Seine-Maritime, Constituency 9, 3 May 1996, p. 73) 

Arguments 

Question not within electoral jurisdiction 

It is not in order for the Constitutional Council, for the sole purpose of determining the nature 
and scale of financial benefits ertjoyed by a candidate, to reconstitute or recount the votes cast 
for the candidate. The applicants have no standing to plead infringement of article 13 of the 
European Human Rights Convention and article 3 of the First Protocol thereto. 
(95-2057/2059/2060, 3 May 19%, AN, Paris, Constitucncy 10, para. 7, p. 66) 

Arguments lacking precision 

The arguments presented by the applicant that sections LO 135-1, LO 146, LO 147, LO 148, 
LO 150, LO 151 and LO 165 of the Electoral Code and the campaign advertising rules are 
violated, that there is a breach of equality and that there are irregularities in the winning 
candidate's campaign accounts Jack the precision needed for an assessment of their solidity. 
(95-2057/2059/2060, 3 May 19%, AN, Paris, Constitucncy 10, para. 6, p. 66) 

The applicant has not given grounds for the allegation that designation of the wife of a 
candidate to stand in as delegate of a municipal council is out of order. 
(96-2101, 12July 19%, Scnate, Réunion, para. 5, p. 85) 

Investigation 

General powers of investigation 

Documents not produced 

Not having been supplied, despite requests made in the course of the investigation, with 
documents on the basis of which three of the proxies incriminated had been registered, the 
Constitutional Council is unable to assess their validity and accordingly to assure itself that the 
votes cast on the basis of them are in order. The corresponding votes must therefore be 
considered to be out of order. The same applies to six other proxies where the relevant 
authority either destroyed the material documents or failed to keep copies when authorizing 
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the proxies, contrary to section R 73 of the Electoral Code. To measure the influence of these 
irregularities on the outcome, the corresponding number of votes should be deducted from 
the total votes cast and from the votes cast for the winning candidate. 
(95-2058, AN, Corse-du-Sud, Constit,,,.,,.,;y 1, 12.July 1996, para. 11, p. 74) 

Assessment of facts by the Constitutional Council 

Jrregularities witbout influence on the outcome 

The fact that the Campaign Advertising Committee received ballot papers and circulars 
shortly after the time limit for their presentation is not of such a nature as to affect the validity 
of the ballot, as there is no interference with the equality of candidates. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Consl.ituemy 10, para. 4, p. 66) 

The Campaign Advertising Committee did not milke ballot papers for a candidate available to 
voters on the day of the ballot, but the investigation has not revealed that this fact, the reason 
for which was that an inadequate number of ballot papers had been presented to the 
Committee, affected the outcome of the ballot. 
(95-2057/2059/2060, 3 May 1996, AN, Paris, Consl.ituemy 10, para. 5, p. 66) 

Irregularities requiring rectification 

Annulment of certain votes 

Electoral operations 

Forty-four votes cast at the first ballot must be considered invalidly cast. To measure the 
influence of these irregularities on the outcome, the corresponding number of votes should 
be deducted from the total votes cast and from the votes cast for the winning candidate. 
(95-2058, AN, Corse-du-Sud, Consl.ituemy 1, 12.Juliy 1996, para. 13, p. 74) 

Annulment of election 

The disappearance of a register of signatures between the evening of polling day and the 
· following morning precludes the Constitutional Council from assessing whether polling took 
place fairly, and the election of the candidate polling one vote more than the best placed ofhis 
opponents must accordingly be annulled. 
(95-2062/2063/2073, Ssnatt, Vaucluse, 3 May 1996, para. 2, p. 82) 

Redress procedures 

Application for review or withdrawal 

Submissions that an earlier annulment decision should be revised are not admissible under 
article 62 of the Constitution. 
(96-2094/2095, 12.JufJy 1996, Senate, B~Rhin, para. 6, p. 82) 

Application for rectification 

An application to have a factual error rectified cannot contest the findings of fact, their legal 
impact or the forma! and procedural conditions underlying the Constitutional Council's 
decision. Since the applicant simply maintains that he had stated his daims clearly enough, 
despite what the Constitutional Council had held, such a contention has nothing to do with 
factual error and is therefore inadmissible. 
(95-2059/2057/2060/2084/2085, 6 Nuvember 1996, AN, Paris, Const.ituemy 10, paras 1 to 3, p. 135; 95-2070, 
6 Nuvember 1996, AN, Paris, Constituency 12, paras 1to3, p. 137) 
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CAMPAIGN ACCOUNTS 

Registration 

Tùne allowed 

Ineligibility 

A candidate whose campaign accounts have not been registered with the prefecture within the 
time allowed by section L 52-12 of the Electoral Code is disqualified for one year. 
(95-2077,AN, Bas-Rhin, Constituency4, MrBarthélmé, 19January1996,paras 1 to3,p. 34;identU:alrulingsinAN, 
Corrèze, Con.stituency 3, Rau.schcr, 3 May 1996; AN, Corrèze, Constituency 3, Coutaud, 3 May 1996; AN, Paris, 
Constituency 10, Pelissicr, 3 May 1996; AN, Loire, Constituency 6, Bastin, 3 May 1996; AN, Paris, Con.stituency 10, 
Donhies, 3 May 1996; AN, Cllfse-du-Sud, Con.stituency 1, Coggia, 3 May 1996; AN, Var, Con.stituency 5, Casagrande, 
3 May 1996; AN, Paris, Con.stituency 12, Dibundu, 3 May 1996; AN, Paris, Constituency 12, Parrat, 3 May 1996; 
AN, Paris, Con.stituency 12, Bressaud, 3 May 1996; AN, Var, Constituency 5, Romeo, 3 May 1996; AN, Paris, 
Con.stituency 12, Ewald, 3 May 1996; AN, Seine-Maritime, Con.stituency 9, Métayer, 12july 1996; cf 93-1389, Mr 
Blache, 7 july 1993, p. 187) 

Conditions for registration 

Absence of certification 

A candidate whose campaign accounts have not been registered by a member of the national 
accountants association is disqualified for one year, as that requirement is substantial. 
(95-2076, AN, Bas-Rhin, Constituency 4, Mr Heller, 19 ]anuary 1996, p. 32; identU:al rulings in AN, Savoie, 
Constituency 2, Martinet, 3 May 1996; AN, Val-âe-Marne, Constituency 6, Carré, 3 May 1996; AN, Val.,J,,.Marne, 
Con.stituency 6, Collet, 3 May 1996; AN, Meurthe-et-Moselle, Con.stituency 1, Claire, 3 May 1996; AN, Pyrénées
Atlantiques, Constituency 5, Peil/.en, 12july 1996; cf 93-1500, Mrs Rault, 15September1993, p. 348) 

Excess of expenses over evidenced receipts - ineligibility 

Accounts registered show an excess of expenses over receipts and are not in balance. The 
National Campaign Accounts and Political Funding Committee is therefore right to reject the 
accounts as contrary to section L 52-12 of the Electoral Code. It is accordingly in order for the 
Constitutional Council to declare the candidate disqualified with effect from the date of its 
decision, pursuant to section LO 128 of the Electoral Code. 
(95-2078, AN, Bas-Rhin, Con.stituency 4, Mr Goscheschek, 19 ]anuary 1996, paras 1 and 2, p. 36; identU:al ruling in 
AN, Pyrénées-Atlantiques, Constituency 5, Trunet, 12July 1996; cf 93-1657, Mr Trijfaut, 4 November 1993, p. 447) 

Contents of the account 

Expenses 

Expenses not required to be recorded in the account 

The costs arising from three issues of the municipal bulletin which were neither wholly nor 
partially political propaganda, the reopening of a cultural centre which gave rise to no 
demonstration closely related to the election campaign, the New Year ceremony at which the 
candidate made no mention of the election campaign, and the extra rent deriving from the 
lease of a municipal hall below cost where the same offer was made to the other candidates are 
expenses that do not need to be recorded in the candidate's campaign account. 
(96-2096, 6 November 1996, AN, Seine-St-Denis, Constituency 13, paras 3, 4, and 5, p. 123) 
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Accounting period for donations and expenses 

By-elections 

Itfollows from sections L 52-4 and L 52-12 of the Electoral Code, read together, that candida
tes in a by-election must include in their carnpaign account all election expenses committed or 
incurred during the period starting from the event that necessitated the election. In the 
instant case the start of the period is the date on which the President of the National Assembly 
formally recorded the fact that the seat of the deputy for the constituency had fallen vacant. 
(96-2096, 6 Nuoember 1996, AN, Seine-St-Denis, Constituency 13, para. 1, p. 123) 

Gifts from public persons 

Supply by a public person of goods and services at regular prices 

The second paragraph of section L 52-8 of the Electoral Code prohibits legal persans other 
than political parties and associations from contributing to the financing of election carnpai
gns by giving a candidate gifts in any forrn or by supplying him with goods, services or other 
direct or indirect benefits at prices below those norrnally charged, but that does not preclude 
a legal persan governed by public law from supplying goods and services to a candidate, 
provided they are valued at regular prices and actually paid for. 

In the instant case the investigation did not reveal that arnounts entered by the candidate in his 
carnpaign accounts corresponding to services supplied by a municipalitywere underestimated 
in relation to regular prices. As the services were actually paid for as required by section L 52-4 
of the Electoral Code, the National Carnpaign Accounts and Political Funding Committee is 
therefore right to accept the accounts. 
(95-2055, AN, Bas-Rhin, Constituency 4, 19 January 1996, paras 1and2, p. 30) 

PUBLIC AND SOCIAL FINANCE 

INITIATIVE IN FINANCIAL MATTERS 

Scope of article 40 of the Constitution 
A section of the Institutional Act relating to Social Security (Finance) Acts confining the 
content of Finance Acts to provisions which either irnprove the possibilities for parliarnentary 
review of their application or directly affect the equilibrium of compulsory basic insurance 
schemes is constitutional, subject to article 40 of the Constitution. 
(96-379DC, 16july1996,para. 7,p. 95) 

FINANCE ACTS 

Universality of the budget 

Allocation of revenue - Obligation to allocate revenue without deducting expenditure 

Failure to allocate revenue 

While the payrnent by France Télécom of a special fiat-rate contribution of 37.5 billion francs 
to a public corporation entrusted with its management is warranted by, though is not 

- 269-



consideration for, central government's acceptance of responsibility for the pensions of public 
servants employed by France Télécom, the annual payments to the central-government 
budget made by the public corporation will not be directly earmarked for any particular 
expenditure and will contribute to the general conditions of budget equilibrium required by 
section 18 of the Ordonnance of 2January 1959 (Institutional Act on Finance Acts). 
(96-385 DG, 301Hcember 1996, paras 20 to 22, p. 145) 

Allocations can be made only by Finance Act 

The Act provides that 'the resources of the Telecommunications Regulatory Authority shall 
comprise remuneration for services rendered and charges and fees as provided by Finance Act 
or by decree issued in the Conseil d'Etat:. Given the wording, the legislature must be considered 
as having referred, in the matter of Finance Acts, to charges which might be allocated to the 
Authority and, in the matter of decrees issued in the Conseil d'Etat, to remuneration or fees for 
services rendered which they might introduce by virtue of section 5 of the Ordonnance of 
2 January 1959 laying down an Institutional Act on Finance Acts. 
(96-378DC, 23July 1996,pams5to 7,p. 99) 

Content and presentation of Fmance Acts 

Provisions that may be made in a Finance Act 

Tax provisions 

A section of the Act replaces a variable surcharge on the fixed charge of the trade association 
expenses tax by a standard contribution of a percentage of the annual amount of the 
socialotiecurity ceiling applicable on 1 January of the tax year. This new contribution is of the 
nature of a tax and is covered by the provisions of the third paragraph of section 1 of the 
Ordonnance of 2January 1959 (Institutional Act on Finance Acts), specifying what may be 
included in a Finance Act. 
(96-385DC, 301Hcember 1996, paras 38 and39,p. 145) 

Parliament to be informed of and to scrutinize the management of public finances 

A section of the Act requires the Government to report on the programme to control pollution 
of agricultural origin and its impact on the central-government budget. Its purpose therefore, 
in accordance with the second paragraph of section 1 of the Ordonnance laying down an 
Institutional Act on Finance Acts, is to organize how Parliament is to be informed of and to 
scrutinize the management of public finances. 
(96-385DC, 301Hcember 1996,pam 36,p. 145) 

General provision 

Provisions for the apportionment of the proceeds of a new tax, together with those relating to 
the base and rate of the tax, constitute the indivisible elements of a general provision and are 
therefore inseverable. 
(96-385DC, 30Deœmber 1996,pams 38 and 40,p. 145) 

Establishment of a revenue-tiharing fund in respect .of the shift in revenue entitlement 

The establishment of a revenue-sharing fund in respect of the shift in revenue entitlement is 
the reason for the cancellation of a provision of one billion francs previously entered in the 
original text of a Fmance Act for purposes of the general devolution appropriation, and it may 
therefore be included in a Finance Act. 
(96-385DC, 30December 1996,pam 33,p. 145) 
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Specific fund for journalists 

A provision whose sole purpose is to set up a specific fund for journalists is not alien to the 
object of Finance Acts since the legislative history shows that the provision is intended to have 
a financial impact on the central-government budget. 
(96-385 DG, 30 December 1996, para. 34, p. 145) 

Restriction of the scope of the rural management fund 

The restriction of the scope of the rural management fund is directly related to a substantial 
reduction in the budget appropriations granted to the fund and is not therefore outside the 
province of Finance Acts. 
(96-385 DC, 30 December 1996, para. 35, p. 145) 

Increase in the retirement pensions of self-employed farmers 

Increasing the retirement pensions of self-employed farmers is effected by entering a new 
measure in the relevant chapter of the subsidiary budget for social-security benefits. Such a 
provision has a direct impact on the financial obligations of the state and is therefore a 
provision that may be made in a Finance Act. 
(96-385 DC, 30 December 1996, para. 37, p. 145) 

Changes to the rules governing assistance to unemployed persans setting up in business 

Changes to the rules governing assistance to unemployed persans setting up in business, the 
various parts of which are inseverable, result in savings for the central-govemment budget and 
the vote of supplementary appropriations. This has a direct impact on the financial obligations 
of the state, and such a provision may therefore be made in a Finance Act. 
(96-385 DC, 30 December 1996, paras 41 and 42, p. 145) 

Restrictions on individual or collective vocational training 

Restricting individual or collective vocational training courses to persans who are having the 
greatest difficulties results in savings for the central-government budget. This has a direct 
impact on the financial obligations of the state, and such a provision may therefore be made in 
a Finance Act. 
(96-385 DC, 30 December 1996, paras 43 and 44, p. 145) 

Payment of the grant linked with the employment initiative contract 

A provision whereby the grant linked with the employment initiative con tract is to be paid only 
to employers taking on persans who are having the greatest difficulties in finding employment 
results in savings for the central-government budget. Such a provision has a direct impact on 
the financial obligations of the state and is therefore a provision that may be made in a Finance 
Act. 
(96-385 DC, 30 December 1996, paras 45 and 46, p. 145) 

Entitlement to ex-serviceman's card 

Section 14 of the Act referred inserts a new section L 253e in the Military Disablement 
Pensions and War Victims Code which enables French nationals who took an active part in 
combat alongside the Spanish republican army between 17 July 1936 and 27February1939 to 
qualify as ex-servicemen on certain conditions. Section 14 is covered by the provisions of 
section 1 of the Ordonnance of 2 January 1959 in that it has a direct impact on the financial 
obligations of the state. 

Sections L 253ff. of the Code confer certain rights and benefits on ex-servicemen. For 
instance, holders of an ex-serviceman's card are entitled to an annual pension on the terms set 
out in sections R 223 to R 235 of the Code. Also, under the Mutual Insurance Code, holders 
may be entitled to an annuity topped up by the state. Lastly, under section 195 of the General 
Tax Code, unmarried, divorced or widowed taxpayers with no dependent children who are 
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more than seventy-five years of age and are holders of an ex-serviceman's card are entitled to 
an extra half portion for purposes of calculating income tax, and married taxpayers are 
entitled to an extra half portion of family relief under the same section if either one of the 
couple is more than seventy-five years of age and holds an ex-serviceman's card. 

(96-386DC, 30December 1996, paras 8and10, p. 154) 

Provisions that may not be made in a Fmance Act 

Recruitment of private contract staff by the National Health Accreditation and Evaluation 
Agency 

Section 55 of the Act referred amends the wording of section L 791-10 of the Public Health 
Code. This provision allows the National Health Accreditation and Evaluation Agency to 
recruit private con tract staff to permanent or casual scientific or technical posts. The provision 
does not concern the determination of the resources or financial obligations of the state. Its 
purpose is not to organize how Parliament is to be informed of and to scrutinize the 
management of public finances, nor to impose pecuniary responsibilities on public servants. 
Itis not of the nature ofa tax provision. Lastly, it does not entail the creation or conversion of 
jobs as referred to in the fifth paragraph of section 1 of the Ordonnance of 2January 1959. 
Section 55 is therefore alien to the object of Finance Acts. It follows that it was adopted by an 
unconstitutional procedure. 

(96-386DC, 30 December 1996, para. 14, p. 154) 

SOCIAL SECURITY (FINANCE) ACTS 

Content and presentation of Social Security (Finance) Acts 

Provisions that may be made in a Social Security (Finance) Act 

Principle 

A section of the Institutional Act relating to Social Security (Finance) Acts confines the 
content of Finance Acts to provisions which either improve the possibilities for parliamentary 
review of their application or directly affect the balance of compulsory basic insurance 
schemes. This condition implies that, in order to be constitutional, the relevant provisions 
should concern the 'general conditions for financial balance' to which the Constitution refers. 

(96-379DC, 16July 1996, para. 7, p. 95) 

Provisions relating to the base and method of collection of the extended social-security 
contribution 

The extended social-security contribution is to be classed as one of the 'taxes of all types' 
referred to in article 34 of the Constitution, the base, rate and methods of collection of which 
are to be determined by statute. The proceeds of the contribution are intended to be a 
significantfactorin the financial balance of the compulsory basic schemes. The determination 
of its base has a direct incidence on the volume of revenue it produces. Rules relating to how 
it is collected guarantee the effective application of the tax-base rules and are ipso facto an 
essential complement to them. Consequently, the provisions challenged, whose purpose is 
either to increase the base of the contribution or to lay down or alter the method of collecting 
it, are such as may be made in a Finance Act. 

(96-384DC, 19December1996,paras5to8,p. 141) 
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Provisions adopted by amendment 

Prior consideration in Parliament 

Princip le 

The last subsection of section LO 111-3 of the Social Security Code, which defines the purpose 
of Social Security (Finance) Acts, provides: 'Amendments not consistent with the provisions of 
this section are out of order'. Exercising the prerogatives of Parliament, both the National 
Assembly and the Senate have provisions in their Rules (Rule 121-2 and Rule 45, respectively) 
regulating the manner in which, at the request of any Member, either house may determine 
whether amendments to Social Security (Finance) Bills are in order. This being so, the 
consistency of a provision of a Social Security (Finance) Act with section LO 111-3 cannot be 
referred direct to the Constitutional Council where the provision derives from an amendment 
whose admissibility has not first been considered in Parliament. 
(96-384DC, 19December1996,pam. 3,p. 141) 

TERRITORY OF THE REPUBLIC -TERRITORIAL UNITS 

ORGANIZATION OF TERRITORIAL UNITS 

Overseas territories 

Institutional provisions 

By article 74 of the Constitution, provisions governing the powers of overseas territories' 
institutions, the basic rules for their organization and operation, and detailed rules for state 
supervision of them, are institutional, as are provisions inseverable from them. 
(96-373 DG, 9 April 1996, para. 3, p. 43) 

Section 13 of the ordinary Act referred, which empowers members of the Government of 
French Polynesia to delegate powers of signature enjoyed in their supervisory and active 
responsibilities to persons in senior positions in territorial authority departments, state 
administrative departments and the directors of their persona! offices, lays down an essential 
rule for the organization and operation of an institution specific to that territory; by the 
second paragraph of article 74 of the Constitution, it is accordingly an institutional provision 
and was adopted by an unconstitutional procedure. 
(96-374 DG, 9 April 1996, para. 2, p. 58) 

The purpose of section 59 of the Act referred is to validate, subject to final court judgments, 
resolution 94-142 of 8 December 1994 of the Territorial Assembly of French Polynesia intro
ducing the territorial solidarity contribution and the taxes collected by the territory of French 
Polynesia pursuant to that resolution to the extent that their lawfulness might be challenged 
on the basis of the resolution. 

By the second paragraph of article 74 of the Constitution, 'The bodies of rules governing the 
overseas territories shall be established by institutional acts that define, inter alia, the jurisdic
tion of their own institutions; they shall be amended in accordance with the same procedure 
after consultation with the territorial assembly concerned'. · 

While the legislature - and it alone - had the right to validate provisions made by a territorial 
authority, provided it conformed to final courtjudgments and its action was in the general 
interest, it was by no means empowered to do so, under the constitutional provision cited 
above, otherwise than by an institutional act since the tax regime in issue was within the 
jurisdiction of the territorial authorities pursuant to sections 5 and 6 of the Act of 12 April 
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1996 laying down rules governing the autonomous status of French Polynesia. Section 59 of 
the Act referred, then, was adopted by an unconstitutional procedure. 
(96-386DC, 30December 1996, paras 15to17, p. 154) 

Concept of special organization 

Llmits 

Section 6(7) of the Institutional Act conferred powers on the state as regards 'fundamental 
guarantees as to public liberties'. Neither the principle of self-government of territorial units 
nor the particular form of organization of overseas territories could have the effect that the 
essential conditions for giving effect to public liberties and the set of accompanying guarantees 
should depend on decisions by territorial units with the risk that they might vary in different 
parts of the Republic. 

The legislature is therefore acting ultra vireswhen confining the state's powers to fundamental 
guarantees as to public liberties. The Constitutional Council is accordingly obliged to declare 
the word 'fundamental' unconstitutional in section 6(7). 
(96-373 DC, 9 April 1996, paras 24 to 26, p. 43) 

Having due regard to the particular form of organization of the overseas territories cannot 
justify the legislature giving the authorities of the territory of French Polynesia the power to 
determine special rules governing the search for evidence and offenders against territorial 
rules, as these are matters affecting individual liberty and must be regulated in like fashion 
throughout the Republic. The exclusion of state powers in matters of criminal procedure as 
regards the procedures for establishing violations of territorial rules is unconstitutional. 
(96-373 DC, 9 April 1996, para. 29, p. 43) 

Section 28(25) of the Act referred empowers the Council of Ministers for the territory of 
French Polynesia to determine what authorities may receive declarations of association. 

The effect of the Associations Act 1901, and in particular sections 5 and 6 thereof, is that 
declarations of association confer the capacity to proceed in the courts, to receive donations, 
to receive subscriptions from members, and to acquire, possess and administer buildings for 
the association's purposes. The declaration of association is therefore an essential condition 
for the application of a statute governing the exercise of a public liberty and cannot be 
regulated by a territorial authority; section 28(25) must therefore be held unconstitutional. 
(96-373 DC, 9 April 1996, paras 42 and 43, p. 43) 

Section 65 of the Act referred empowers the Territorial Assembly of French Polynesia to 
determine, 'in conformity with legislation applicable in the territory to gaming and lotteries', 
other rules applicable to gaming and lotteries, including the circumstances in which they 
might be accessible to the public; the need for the Assembly's decisions to be 'in conformity 
with legislation applicable in the territory' must be considered in the light of section 6, 
conferring on the state the power to enact provisions of criminal law and accordingly 
precluding the Assembly from acting in that sphere. 
(96-373 DC, 9 April 1996, para. 65, p. 43) 

Prerogatives reserved to the state 

The third paragraph of section 7 of the Act referred confers on the territory of French 
Polynesia a public domain which, subject to prior rights relating to the exercise of the state's 
powers valid at the date of publication of the Act and to the rights, if any, of third parties, 
extends to the seashore, the bed and subsoil of inland waters, including bays and lagoons. This 
conferment on the territory of French Polynesia of a maritime public domain can have no 
effect on the exercise of state sovereignty; subject to that reservation, the section is not 
unconstitutional. 
(96-373 DC, 9 April 1996, para. 31, p. 43) 

The power to determine mies affecting individual liberty must be regulated in like fashion 
throughout the Republic. The state alone, therefore, and not the territorial authorities of 
French Polynesia, has powers in matters of criminal procedure, the procedures for esta-
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blishing violations of territorial rules and the identification of those responsible for receiving 
declarations of association. 

(96-373 DC, 9 April 1996, paras 29, 42 and 43, p. 43) 

Powers of territorial authorities 

Section 31 of the Act referred empowers the Council of Ministers to append to penalizing 
provisions further provisions for administrative or criminal-law fines in amounts not exceeding 
the maximum allowed for comparable offences by statutes and regulations in criminal-law 
matters; this must be interpreted as a reference to instruments applicable in metropolitan 
France. 

(96-373 DC, 9 April 1996, para. 46, p. 43) 

Neither the exercise of the state's sovereignty nor its prerogatives pursuant to the third 
paragraph of article 72 of the Constitution is violated by: 

- section 40 of the Institutional Act, authorizing the President of the Government of the 
terri tory of French Polynesia to negotiate and sign agreements on matters within the scope of 
the state's or territory's powers with one or more states, terri tories or regional organizations in 
the Pacifie and with regional organizations under United Nations specialized agencies, 
provided however that the President of the Government must always have received the 
requisite powers from the authorities of the Republic and thatsuch agreements remain subject 
to articles 52 and 53 of the Constitution; 

- section 41 of the Institutional Act, authorizing the President of the Government to nego
tiate and sign administrative agreements conforming to treaty obligations on matters within 
the scope of the territory's powers with the administrations of states or regional organizations 
in the Pacifie, provided however that the agreements are limited or technical in scope and 
needed for the implementation of other international agreements, and that the procedural 
rules laid down or recalled by section 40 are applicable; 

- section 41 of the Institutional Act, authorizing the President of the Government to nego
tiate and sign decentralized cooperation agreements on matters within the scope of the 
territory's powers with one or more French orforeign territorial units and associations thereof 
as well as public establishments, provided always that the entry into force of such agreements 
must be subordinated to transmission to the state's representative so that he can without delay 
exercise the functions entrusted to him by article 72 of the Constitution. 

(96-373 DC, 9 April 1996, paras 11, 13 and 14, p. 43) 

Section 7 of the Act, conferring on the terri tory of French Polynesia the power to regulate and 
exercise rights of exploration and production ofbiological and other natural resources of the 
inland waters, the bed and subsoil, and the superjacent waters of the territorial sea and the 
exclusive economic zone, subject to state powers, notably in relation to strategic materials, is 
constitutional. 

(96-373DC, 9April1996,para. 30,p. 43) 

Section 71 of the Act provides that, between sessions and on matters other than the adoption 
of the territory's annual budget, the administrative accounts and motions of censure, the 
standing committee of the Assembly of French Polynesia is to give opinions on matters on 
which the Assembly is required to be consulted by the state; this cannot apply to the 
consultation referred to in article 7 4 of the Constitution, which is the sole prerogative of the 
Assembly; subject to that interpretation, the section is not unconstitutional. 

(96-373 DC, 9 April 1996, para. 70, p. 43) 

The first paragraph of section 6 of the Act referred empowers the Assembly of French 
Polynesia to make provision for fines and other penalties to be imposed, in amounts not 
exceeding the maximum allowed for comparable offences by statutes and regulations in 
criminal-law matters, for infringements of regulations which it makes; this must be interpreted 
as a reference to instruments applicable in metropolitan France. 

(96-373 DC, 9 April 1996, para. 64, p. 43) 
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Procedures for consultation of Territorial Assembly 

Powers of standing committee 

The first sentence of section 71, whereby between sessions the standing committee shall settle 
matters referred toit by the Assembly or addressed toit direct by the Government of French 
Polynesia 'if the latter has declared them to be urgent', must be interpreted as requiring 
grounds to be given for the declaration of urgency, subject in appropriate cases to judicial 
review. Subject to that reservation, the provision is not unconstitutional. 
96-373DC, 9Afnil 1996,pam. 69,p. 43) 

Territory of French Polynesia 

Cultural identity 

Use and teaching of Polynesian languages 

The first paragraph of section 115 of the Act referred reads: 'While French is the official 
language, the Tahitian and other Polynesian languages may also be used'. 

By article 2 of the Constitution, 'The language of the Republicis French'. The reference made 
by the first paragraph of section 115 to French as the 'official language' must be interpreted as 
requiring bodies corporate under public law, persons subject to private law exercising a 
public-service function and users in their relations with public authorities, in French Polyne
sia, to use French; any other interpretation would be contrary to article 2 of the Constitution; 
the second paragraph of section 115 provides for teaching of the Tahitian language during 
normal school hours in nursery, primary and secondary schools; but such teaching cannot be 
compulsory as regards pupils without violating the principle of equality; nor can the purpose 
be to release pupils attending establishments in the territory from the rights and obligations 
applicable to ail users of establishments providing public education or associated with it; 
subject to those reservations, the section is not contrary to any constitutional principle or rule. 

The third paragraph of section 115 provides that the Tahitian language may be replaced by 
other Polynesian languages in certain nursery, primary and secondary schools; it is constitu
tional, subject to the same reservations. 

lt is not unconstitutional for the legislature to provide in the fourth paragraph of section 115 
that instruction in the study and teaching of the Tahitian language and culture should be given 
at the French Polynesia School of Education. 
(96-373DC, 9Afllil 1996, paras 89to 94, p. 43) 
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GLOSSARY 

Conseil d'État: Advises the executive branch on legislation and acts as the supreme administra
tive court. 

Conseil supérieur de l'audiovisuel: Independent administrative authority set up by statu te in 1989; 
has nine members appointed for six years. Regulates the broadcasting industry and enjoys 
quasi-criminal enforcement powers in some cases. 

Interprétation neutralisante: Interpretation by the Constitutional Council that makes the law 
consistent with the Constitution. 

Magistrats: Members of the ordinary courts who may be in charge of rendering justice 
(magistrats du siège), demanding it in the name of the state (procureurs or substituts généraux and 
parquet, state counsel) orinvestigating criminal cases (juges d'instruction, investigatingjudges). 

Ordonnance: Mentioned in four articles (38, 47, 47-1 and the former article 92) in the French 
Constitution of 1958. In all four cases, they are executive orders with legislative value. 

Tribunal de grande instance: Ordinary court of first instance within the jurisdiction of a cour 
d'appel. 
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