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PREFACE 

To make it easier to constùt the numerous decisions and other material issued by the 
Constitutional Council that relate to the presidential election, they are contained in a special 
first chapter of this year's Recueil. 

The second and third chapters contain, respectively, the Council's decisions on other matters 
and material relating to its composition and operation. These are in chronological order. 

As usual, readers will find lists of decisions classified by type of review, an analytical synopsis, an 
index of headnotes plus general index and a list of notes and comments in law reviews. 

For the greater convenience of the readers, both the 'Contents' page and the list of decisions 
given by the Council in the course of the year are now at the beginning of the Recueil. 

In addition to the English translation of the analytical synopsis, a Spanish version is also 
provided for the first time this year. This will help to make French constitutional case law even 
more widely accessible. The translations do not, of course, have official standing : only the 
French original is authentic. 
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NOTE TO THE READER 

The annual analytical synopsis provides a detailed and indexed overview of the decisions of the 
French Constitutional Council. The abstracts of the decisions are listed under 15 headings. 
Reference is not necessarily made to each of the headings each year. 

Decisions are identified in different ways depending on the nature of the review : 

1 - Decisions reviewing presidential elections or referendums bear the date on which theywere 
delivered without any other specific indication. 

2 - Decisions on cases arising from parliamentary elections are referred to by chamber - AN 
(Assemblée Nationak) or Sénat - department and constituency, e.g. AN, Bouches-du-Rhône, 
constituency 2. 

3 - Constitutional review cases are referenced in the following manner : 90-273 DC, 4 May 
1990, where the numbers represent the year ofregistration (90) and the order ofregistration 
on the court docket (273), and the abbreviation designates the type ofreferral: 

DC Constitutional review; 

FNR or L - Decision relating to the separation of powers, i.e. to the executive or to the 
legislature ; 

1 et D - Decision relating to the situation of a member of Parliament (incompatibility, 
ineligibility or disqualification). 

Other abbreviations occasionally used are : 

Ass. CE -Judgement given by the assemblée du contentieux of the Conseil d'Etat. 

Cass -Judgement given by the Court of Cassation. 

ECR-Judgement made by the Court of Justice of the European Communities. 

A number of expressions in the abstracts have been left in French and italicized, usually 
because no suitable English equivalent exists. These are elucidated in the Glossary. 
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PARIJAMENTARY ASSEMBLIES 

STATUS OF MEMBERS OF PARLIAMENT 

Qualifications for office 

Exclusive jurisdiction of institutional act 

Provisions requiring declarations of assets to be filed within specified times and with specified 
contents by Members of the National Assembly and Senators upon taking and relinquishing 
office, on pain of disqualification, are to be enacted by institutional act. 
(Decision n° 94-354 DC, llfanuary 1995, paras 2 to 4, p. 163) 

Decisions recording automatic disqualification 

It is for the Constitutional Council, acting under section LO 36 of the Electoral Code on an 
application from the Keeper of the Seals, Minis ter of Justice, to formally record that a Member 
of Parliament has automatically become disqualified for the office by reason ofbeing deprived 
of civic rights upon conviction for an offence. 
(Decision n° 95-6D, 12May 1995, p. 209) 

Incompatibilities 

Substantive rules 

Functions of board member 

Incompatibility which falls within the scope of an institutional act. 
(Decision n° 94-354DC, llfanuary 1995, paras 5, 7 and 8, p. 163) 

No incompatibility of membership of Parliament and membership of the supervisory board of 
a company providing advisory services 

A member of the supervisory board of a company, having certain supervisory responsibilities 
for the conduct of business but not being an executive or manager of the company, cannot be 
regarded as exercising functions as referred to in the first paragraph of section LO 146 despite 
the fact that the company in question does provide advisory services. 
(Decision n ° 95-11 I, 14 Sept.ember 1995, paras 5, 6 and 7, p. 223) 

National public corporations 

The Assembly of French Chambers of Commerce and Industry, a public corporation head
quartered in Paris which is the umbrella organization for the chambers of commerce and 
industry of metropolitan France and overseas territories, their interdepartmental delegations 
and the regional chambers of commerce and industry, coordinates nationally the views of 
these chambers and may be required to manage services for commerce and industry that 
cannot conveniently be managed regionally or locally, is a national public corporation for the 
purposes of section LO 145 of the Electoral Code. 
(Decision n° 95-12 I, 14 Septe:mher 1995, para. 4, p. 221) 

The reference in section LO 145 of the Electoral Code to the chairman of the board of 
directors of national public corporations is to be construed as a reference to the chairman of 
the decision-making body or bodies of such corporations, whatever the designation of the 
bodies in the decrees setting up the corporations. 
(Decision n° 95-12 I, 14 Sept.ember 1995, para. 5, p. 221) 
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Incompatibility of chairmanship of Assembly of French Chambers of Commerce and Industry 
(ACFCI) and membership of Parliament 

The chairman of ACFCI, a national public corporation, who presided over its decision-making 
bodies, must be regarded as exercising the functions of chairman of the board of directors for 
the purposes of section LO 145 of the Electoral Code, which declares them incompatible with 
membership of Parliament. 

(Decision n° 95-12 !, 14 September 1995, paras 4, 5 and 7, p. 221) 

Right to sit 

Immunity 

Provisions of the Standing Orders abolishing the mies applicable to scmtiny of requests for 
immunity to be lifted by the Immunities Committee or by a plenary sitting and specifying the 
terms on which requests for suspension of restrictive measures or custodial sentences passed 
on a Member of the National Assembly and the mies governing the automatic holding of al! 
such meetings are contrary neither to article 26 nor to any other provision of the Constitution. 

(Decision n ° 95-366 DC, 8 Nooember 1995, para. 15, p. 226) 

Provisions regulating the appointment of members of a special committee formed each time 
the Senate is required to consider a motion for a resolution demanding suspension of an order 
for the detention or full or partial deprivation of liberty of a Senator or ordering proceedings 
against him, determining the procedure for reporting the committee's findings and entering 
them on the Senate's agenda and specifying the scope of the Senate's decision are not 
unconstitutional. 

(Decision n° 95-368DC, 15 December 1995, para. 31, p. 246; cf 95-366DC, 8 Nooember 1995, para. 15, p. 226) 

ORGANIZATION OF PARLIAMENTARY ASSEMBLIES 

Duration of membership 

The duration of membership of the Senate and National Assembly is to be determined by an 
institutional act. 

(Decision n° 95-367 DC, 29 Nooember 1995, paras 1and2, p. 233) 

PARLIAMENTARY PROCEEDINGS 

Sessions 

Sitting weeks 

A provision of the Standing Orders providing that the Assembly may at any time decide in 
which weeks it will not sit, whereas article 28 of the Constitution provides only that each house 
shall determine its sitting weeks does not preclude the Prime Minister from exercising his 
powers under the penultimate paragraph of article 28, even outside the sitting weeks deter
mined by each house ; subject to that proviso, the provision is not unconstitutional. 

(Decision n° 95-366DC, 8 November 1995, para. 12, p. 226) 
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A provision of the Standing Orders providing that the Serrate shall, at the beginning of each 
ordinary session, determine its sitting weeks on a proposa! by the Conference of Presidents 
and that it may subsequently decide to modify them on a proposa! from the Conference does 
not preclude the Prime Minister from exercising his powers under the penultimate paragraph 
of article 28, even outside the sitting weeks determined by each house ; subject to that proviso, 
the provision is not unconstitutional. 

(Decisionn° 95-368DC, 15Decemher 1995,para. 16,p. 246;if. 95-366DC, 8NüVember 1995,para. 12,p. 12) 

Determination of days of sittings 

It follows from the fourth paragraph of article 28 of the Constitution, interpreted in the light 
of the parliamentary proceedings preparatory to enactment of the Constitutional Act of 
4August 1995, that the Constituent Assembly's intention was to empower each house of 
Parliament to determine the dates and times of their sittings and also to determine the 
procedures whereby other sittings of the National Assembly might be held at the initiative of 
the Assembly or of the Government, provided the dual test was satisfied that the maximum 
duration of a session - 120 days - set by the second paragraph of article 28 was not exceeded 
and that the sittings fell within weeks in which the Assembly had dedded to sit. 
(Decision n° 95-366DC, 8 NüVemher 1995, para. Il, p. 226) 

Duration of daily sitting 

A provision defining a sitting day as a day in which a sitting commences without putting an 
upper limit on its duration may not be construed, for the purposes of the 120-day limit placed 
on the parliamentary session by the second paragraph of article 28 of the Constitution, as 
allowing a sitting day to extend beyond the hour appointed for the opening of the next day's 
sitting nor in any event beyond twenty-four hours. Subject to that proviso, the provision was not 
unconstitutional. 
(Decision n ° 95-368 DC, 15 Decemher 1995, para. 17, p. 246) 

It follows from the fourth paragraph of article 28 of the Constitution, interpreted in the light 
of the parliamentary proceedings preparatory to enactment of the Constitutional Act of 
4August 1995, that the Constituent Assembly's intention was to empower each house of 
Parliament to determine the dates and times of its sittings and also to determine the 
procedures whereby other sittings might be held, provided the dual test was satisfied that the 
maximum duration of a session - 120 days - set by the second paragraph of article 28 was not 
exceeded and that the sittings fell within weeks in which each house had decided to sit. 
(Decision n° 95-368DC, 15December 1995, para. 12, p. 246; cf 95-366DC, 8 NüVember 1995, para. Il, p. 226) 

Additional days of sittings 

A provision whereby the Serrate may hold additional days of sittings either by decision of the 
Prime Minis ter taken after consulting the Speaker of the Serrate or by decision of a majority of 
members, beyond ·the limit set by the second paragraph of article 28 or outside scheduled 
sitting weeks is not unconstitutional provided its implementation is not confined to the sitting 
days to which the second paragraph of Standing Ortler 32 applies. 
(Decision n° 95-368 DC, 15 Decemher 1995, para. 18, p. 246) 

Additional days of sittings on the Government's initiative 

A provision of the Standing Orders imposing publication in the Journal officiel of the Prime 
Minister's decision to convene supplementary sittings under the penultimate paragraph of 
article 28 of the Constitution was to be construed as requiring publication, on the initiative of 
the Assembly, of the Prime Minister's decision notified toit, since it was not for the houses of 
Parliament to determine the form in which the Government published its decisions. 
(Decision n° 95-366DC, 8 NüVemher 1995, para. 8, p. 226) 
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Additional days of sittings on Senate's initiative 

A provision whereby, on a proposai by the Speaker of the Senate, the Conférence des Présidents, 
the leader of a parliamentary party or the chairman of a standing or special committee, the 
Senate may by a majority of votes cast by its members at a public voting session decide to hold 
additional days of sittings is not unconstitutional provided the procedures for public voting are 
such that it can be ascertained which Senators have personally taken part in the decision. 
(Decisùm n° 95-368 DG, 15 December 1995, para. 21, p. 246) 

Agenda - Work timetable 

Priority agenda 

Provisions of the Standing Orders spelling out the general powers of the Conference des 
Présidents in respect of agendas by extending from two to three weeks the period allowed for 
consideration by the Conference and allowing the Government, at the commencement of each 
session and again no later than 1 March or upon its formation, to inform the Conférence of the 
items it wishes to have entered on the Assembly's agenda and of the time expected to be 
necessary for debating them do not preclude the Government's prerogatives under the first 
paragraph of article 48 of the Constitution ; in particular, the information given by the 
Government in this context is purely indicative and cannot bind the Government in the 
exercise of those prerogatives. 
(Decision n ° 95-366 DG, 8 November 1995, para. 5, p. 226) 

Provisions of the Standing Orders spelling out the general powers of the Conference des 
Présidents in respect of agendas by extending from two to three weeks the period allowed for 
consideration by the Conference and allowing the Government, at the commencement of each 
session and again no later than i · March or upon its formation, to inform the Conférence of the 
items itwishes to have entered on the Senate's agenda and of the time expected to be necessary 
for debating them do not preclude the Government's prerogatives under the first paragraph 
of article 48 of the Constitution ; in particular, the information given by the Government in 
this context is purely indicative and cannot bind the Government in the exercise of those 
prerogatives. 
(Decision n° 95-368 DG, 15 December 1995, para. 8, p. 246; cf 95-366 DG, 8 November 1995, para. 5, p. 226) 

Sitting set aside for an agenda item determined by the Assemb1y 

Provisions of the Standing Orders providing for monthly intervals between sittings set aside for 
an agenda item determined by the Assembly itself pursuant to the third paragraph of article 48 
of the Constitution and extending to requests for entry of such items the mies currently 
applicable under Standing Ortler 89 to requests for entry of a motion on the supplementary 
agenda are not unconstitutional. 
(Decision n ° 95-366 DG, 8 November 1995, paras 5 and 17, p. 226) 

Sitting set aside for an agenda item determined by the Senate 

Provisions governing the determination of the date and agenda for the sitting provided for by 
the third paragraph of article 48 of the Constitution, specifying that the agenda will be 
determined in the light of the balance between parliamentary parties were not unconstitu
tional. 
(Decision n ° 95-368 DG, 15 December 1995, para. 7, p. 246) 

Extraordinary sessions of Parliament 

By the first paragraph of article 29 of the Constitution, 'At the request of the Prime Minister ... , 
Parliament shall convene in extraordinary session to consider a specific agenda.' This means 
that an extraordinary session of Parliament may be devoted only to questions placed on its 
agenda by the President of the Republic, but does not prevent the President, at the Prime 
Minister's request, from changing the agenda originally set. 
( Decision n° 95-365 DG, 27 fu/,y 1995, paras 7 and 8, p. 214) 
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LEGISLATIVE PROCEDURE 

Right to initiate legislation - Review of admissibility 

Right to initiate legislation 

Private members' bills 

The fact that a private member's bill contains provisions similar to those earlier found in a 
Finance (Amendment) Bill does not preclude members of Parliament from exercising their 
right to initiate legislation by virtue of article 39 of the Constitution. 

(Decision n° 95-365 DC, 27 ]uly 1995, para. 5, p. 214) 

Admissibility in financial matters 

Authority empowered to decide 

A provision of the Standing Orders extending to ail times when the Assembly is not sitting the 
procedure whereby a notice is to be published in the Journal ufficiel concerning the tabling of 
private members' bills is not unconstitutional as long as the provisions of the third paragraph 
of Standing Ortler 81 (requiring such bills to be scrutinized first to ensure that they are not 
inadmissible by virtue of article 40 of the Constitution) remain in effect. 

(Decision n° 95-366DC, 8 Nwembcr 1995, paras 2 and3, p. 226; cf 91-292DC, 23May1991, Rec. p. 64) 

Admissibility in respect of the jurisdiction of Parliament 

Where by virtue of article 41 of the Constitution, the Government argues that an item is 
inadmissible, the fact the Speaker of the National Assembly consults the Chairman of the 
Constitutional Enactments, Other Legislation and General Administration of the Republic 
Committee or another officer of the Assembly designated for the purpose does not encroach 
on the Speaker's prerogatives under article 41. 

A provision whereby discussion of an amendment or a clause is deferred until the Speaker has 
given his decision on an objection of inadmissibility is not unconstitutional. 

The power to enter an objection of inadmissibility pursuant to article 41 lies exclusively with 
the Government, which is under no duty to explain its reasons in prior debate. It follows that 
provisions of the Standing Orders empowering any Member of the Assembly to ask the 
Govemment to enter an objection of inadmissibility and thereby in practice impose a debate 
are not in conformity with article 41. 

(Decision n ° 95-366 DC, 8 Nwembcr 1995, paras 18, 19, 20 and 21, p. 226) 

Where the Government daims under article 41 of the Constitution that an amendment tabled 
at a sitting not chaired by the Speaker of the Senate is inadmissible, the reservation of the 
amendment and, if the case arises, the section to which it is moved, until the Speaker has given 
his decision, is not unconstitutional. Likewise, the Speaker's discretionary power, whenever 
the Government makes a motion of inadmissibility, to consult the Chairman of the Constitu
tional Enactments, Other Legislation, Standing Orders and General Administration Commit
tee or an officer of the Senate designated for the purpose does not encroach on the Speaker's 
prerogatives under article 41 of the Constitution. 

(Decision n° 95-368DC, 15Decembcr 1995, para. 23, p. 246; cf 95-366DC, 8Nwembcr 1995, paras 18 to 22, 
p. 226) 
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Right to amend 

Rules of admissibility and debate 

Government's right to amend 

The first paragraph of article 44 of the Constitution declares that Members of Parliament and 
the Government have the right to amend. It follows that the second paragraph of article 39, 
requiring the Conseil d'Etatand the Cabinet to be.consulted on bills before they are presented 
in the House in which they are first introduced, is not violated simply because a provision is 
introduced by way of government-sponsored amendment. 
(Decision n" 94-357 DG, 25 ]anuary 1995, para. 8, p. 233) 

Parliament's right to amend 

Procedures available to Members of Parliament not abused 

The efficient operation of the democratic system and, consequently, of the duly constituted 
public authorities require full respect for the right to amend conferred on Members of 
Parliament by article 44 of the Constitution ; both Members and the Government must have 
untrammelled access to all the relevant procedures. The corollary is that those procedures 
must not be abused. In the circumstances, adoption of the question does not render the Act 
empowering the Government to reform the system of social security under article 38 of the 
Constitution unconstitutional. 
(Decision n" 95-370 DG, 30 December 1995, paras 8 to 12, p. 269) 

Deadline for submission of amendments 

Provisions of the Standing Orders substituting a four-working-day deadline for submitting 
amendments for the three-sitting-day period following distribution of the committee report 
and, where the discussion of a motion is on the agenda at a session other than that in which the 
report was distributed, a two-working-day period for the two-sitting-day period are not uncon
stitutional as long as they are determined in such a way as not to obstruct the effective exercise 
of the right to amend. 
(Decision n ° 95-366 DG, 8 November 1995, para. 23, p. 226; cf 94-388 DG, JO March 1994, Rec. p. 71) 

Whether amendments are within the instrument being debated 

Princip le 

It follows from a combined reading of articles 39, 44 and 45 of the Constitution that the right 
to amend, which is the corollary to the right to initiate legislation may, subject to the 
restrictions in the third and fourth paragraphs of article 45, be exercised at any stage of the 
legislative procedure. But any additions or changes made to the instrument while it is being 
debated must, in view of the first paragraph of article 39 and the first paragraph of article 44, 
be related to the instrument itself and remain within the limits of subject matter and scope of 
the right to amend which constitutes a specific procedure. 
(Decision n" 94-358 DG, 26]anuary 1995, para. 41, p. 183) 

Application 

Amendments related 

On 15 June 1994 a Town and Country Planning (General) Bill was put before the Bureau of 
the National Assembly. Title V of the Bill ('Local authorities and local development') con
tained provisions clause 24(III) applying to the membership of associations of municipal 
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councils and the mode of election of councils' delegates. The provision complained of could 
not be regarded as unrelated to the general text. 
(Decision n° 94-358DC, 26]anuary 1995, para. 42, p. 183) 

Special debating procedures 

Use of preliminary question 

Procedures available to Members of Parliament not abused 

The efficient operation of the democratic system and, consequently, of the duly constituted 
public authorities require full respect for the right to amend conferred on Members of 
Parliament by article 44 of the Constitution ; both Members and the Government must have 
untrammelled access to ail the relevant procedures. The corollary is that those procedures 
must not be abused. In the circumstances, adoption of the question does not render the Act 
empowering the Government to reform the system of social security under article 38 of the 
Constitution unconstitutional. 
(Decision n ° 95-370 DC, 30 Deccmber 1995, paras 8 to 12, p. 269) 

PARLIAMENTARY CONTROL 

Questions 

Sitting set aside for questions 

The purpose of the constitutional provision that at least one sitting per week must be set aside 
for parliamentary questions and government answers was not to require at least one day per 
week be so set aside. A provision that priority be given to oral questions at the morning sitting 
on Tuesdays was accordingly not unconstitutional. 
(Decisionn° 95-368DC, 15December1995,para. 26,p. 246) 

Committees of inquiry 

Debate on report of a conunittee of inquiry 

A provision of the Standing Orders permitting a debate without vote to be organized in public 
session on a report by a committee of inquiry was not contrary to section 6 of Ordonnance 
n° 58-11 OO of 17 November 1958 on the functioning of the houses of Parliament. 
(Decision n ° 95-366 DC, 8 Novcmber 1995, para. 25, p. 226) 

JUDICIAL AUTHORITY AND THE COURTS 

STATUS OF THEJUDICIARY 

Constitutional safeguards 

Independence of judicial authority 

The legislature, in the exercise ofits powers to enact an institutional act, must complywith ail 
rules and principles of constitutional status and respect not only the independence of the 
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judicial authority and the irremovability of the judiciary, as required by article 64 of the 
Constitution, but also the principle of equal treatment of members of the judiciary in their 
careers, as required by article 6 of the Declaration of Human and Civic Rights. 
(Decision n• 94-355 DC, lO]anuary 1995, para. 3, p. 151) 

Irremovability of magistrats du siège 

Provisions governing terms on which judges may be called on to replace temporarily others 
who are unable to function for a non-renewable period of no more than four months in order 
to ensure that cases are heard within a reasonable time. Such judges continue to function until 
the final date set by the president of the court, unless they accepta change of assignment. This 
provision is in accordance with the principle of irremovability. 
(Decision n• 94-355 DC, lO]anuary 1995, para. 37, p. 151) 

Powem exercisable by institutional act 

The third paragraph of article 64, whereby « An institutional act shall determine rules 
governing the judicial profession », applies solely to career judges in the ordinary courts. 
(Decisionn• 94-355DC, lO]anuary 1995,para. 6,p. 151) 

Rules conceroing recruitment 

Temporary recruitment and direct appointment 

The functions of judge in the ordinary courts must as a rule be exercised by persons planning 
to devote their entire working life to their judicial career. But there is nothing in the 
Constitution to preclude limited functions normally exercised by career judges from being 
exercised for a limited period of time by persons who are not planning to devote theirworking 
life to a judicial career, provided there are adequate assurances that they will be as indepen
dent in that activity as is necessary for the function. Such persons are subject to the same rights 
and duties as all members of the judiciary save exclusively as regards such provisions as are 
related directly to the temporary nature of their appointment. 
(Decision n• 94-355 DC, lO]anuary 1995, paras 8 and 23, p. 151) 

The rule prohibiting temporary judges from casting the deciding vote is based on the specific 
nature of the functions and composition of the courts concerned. 
(Decisionn° 94-355DC, lO]anuary 1995, para. 10,p. 151) 

Temporary judicial appointments are made in the same way as appointments to the ordinary 
bench on a proposai from the general meeting of the bench of the Courts of Appeal and with 
the assent of the committee set up pursuant to section 34 of the Courts Statute following a 
probationary period of service on the bench. The judges thus recruited are appointed for a 
non-renewable term of seven years. The sole function of the promotions committee set up 
under section 34 is to investigate candidates' aptitude for the judicial function. Its involvement 
is not contrary to Articlès 13 and 65 of the Constitution relating to the powers of the President 
of the Republic, the Minister of Justice and the Conseil supérieur de la magistrature. The 
exception to the procedure established by section 27-1 ('transparency') is justified by specific 
considerations ofterms of recruitment. By having regard to these specific considerations, the 
lnstitutional Act did not contravene the equality principle. 
(Decision n° 94-355 DC, lO]anuary 1995, para. 12, p. 151) 

Conseil supérieur de la magistrature 

Where a judge is in the status of seconded, available for redeployment or recalled for military 
service, bis status is to be determined by decree of the President of the Republic on a proposai 
from the Minister of Justice after consulting the Conseil supérieur de l,a magistrature with 
authority in the district where the relevant judge functions, be he on the bench or in the 
prosecution service. While it is clear from article 65 of the Constitution that the opinion given 
by the Conseil supérieur de l,a magistrature on appointments to the judiciary must be an assent for 
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the appointment to be valid, its opinion is purely advisory in the case of decisions placing a 
judge in the status of seconded, available for redeployment or recalled for military service. 
(Decision n° 94-355DG, lO]anuary 1995, paras 40and 41, p. 151) 

Rules governing functions of magistrats 

Incompatibllities 

Judges recruited on a temporary basis mayas a rule exercise a professional activity at the same 
time, by way of exception from section 8 of the Ordonnance, which provides that, absent an 
individual exception, the exercise of judicial office is incompatible with ail other public offices 
and gainful or professional activity. They may not exercise a professional activity that might run 
counter to the dignity or independence of the judicial activity. Members of legal and judicial 
professions regulated by law and bearing a title the right to which is also regulated are further 
debarred from exercising judicial office in the district of the tribunal de grande instance for 
the place where they reside. They may not function in any public or professional capacity that 
might be incompatible with their judicial function, nor hear any case having a link with their 
professional activity. The purpose ofthese rules is to preserve their independence. 
(Decision n° 94-355 DG, lO]anuary 1995, paras 20 to25, p. 151) 

Promotion, remuneration and disciplinary measures 

Disciplinary measures 

The authority having the power to order disciplinary measures may order a temporarily 
recruited judge to cease exercising his judicial office byway of sole penalty excluding ail others. 
This rule reflects the specific situation of the judges concerned and is not contrary to the 
principle of equality. 
(Decision n° 94-355 DG, lO]anuary 1995, para. 17, p. 151) 

THE COURTS 

Jurisdiction 

Scope of jurisdiction 

Investigating courts and trial courts 

The separation of authorities investigating and prosecuting criminal cases and courts trying 
such cases is a means of securing the protection of individual freedom. 
(Decision n ° 95-360 DG, 2 February 1995, para. 6, p. 195) 

POWER TO ENACT LAWS AND POWER TO MAKE REGULATIONS 

GENERAL 

Scope and limits of power to enact laws 

Power to determine what is appropriate subject only to constitutionality 

While town and country planning instructions may be adapted to take account of specific 
features oflocal geography, such adaptations will be merely detailed mies for local application 
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of the town and country planning legislation and may not be contrary to that legislation. It 
follows that the fact the legislation provides that structural or sector plans must be compatible 
with these instructions or, absent them, with the town and country planning legislation does 
not preclude their application in ail cases provided for by the legislation. The terms of 
compatibility prescribed by the legislation do not make it impossible for any individual 
concerned to plead, in proceedings for annulment on grounds of illegality, that the legislative 
provisions prevail over administrative instruments. Accordingly, heads of complaint based on 
violation of articles 34 and 37 of the Constitution must be dismissed. 
(Decision n° 94-358DC, 26January 1995, para. 4, p. 183) 

Failure to exercise full powers available 

Nofailure 

Membership of a groupement d'intérêt public 

Section 9 of the Act referred determines the information and evaluation functions of a 
groupement d'intérêt public and then provides that its membership will be drawn from represen
tatives of Parliament, local authorities, associations of communes, government departments, 
national associations with relevant technical expertise and local finance committees, and 
individual members duly qualified. By leaving it for a Conseil d'Etat decree to determine how 
local authorities are to be represented, the Act does not violate the principle that local 
authorities enjoy administrative autonomy and is not contrary to the power conferred on the 
legislative branch by article 34. 
(Decision n° 94-358DC, 26January 1995, para. 11,p. 183) 

Public establishments pursuing scientific, cultural and vocational objects 

The purpose of the Act was not to create a new category of universities but scientific, cultural 
and vocational establishments whose constitutional rules were determined by the Act of 
26 January 1984 with specific reference to establishments to be set up before the end of 1996 
in accordance with section 21 of the Act as amended by section 1 of the Act of 25 July 1994. 
The latter section provides for no exceptions to the rule laid down in section 20 that 
establishments must be multidisciplinary. Section 21 expressly secures the independence of 
members of teaching and research staff. The complaints accordingly fail. 
(Decision n° 94-358DC, 26January 1995, para. 14, p. 183) 

Continuity in the public service 

The purpose of the section referred was to impose new constraints as to continuity in the 
operation of public services. Section 29 of the Act referred provides that the relevant bodies, 
to secure equality of access for ail to public services, must have regard to town and country 
planning objectives and objectives regarding services rendered to users set in planning 
contracts or public service contracts made for that purpose. Such contracts must specify the 
circumstances in which central government offsets the burdens imposed on these bodies as a 
result. Moreover, there must be an impact assessment before any decision is taken to reorga
nize or withdraw a service to the public that does not conform to those objectives. The 
assessment must be laid before the central-government representative in the department, and 
he may, after due consultations, refer the decision to the responsible government department 
in the event of disagreement. This reference suspends the decision to reorganize or withdraw 
the relevant service ; the Minister may give a decision which will be binding on the body in 
question. Priority development areas are defined by section 42 of the Act in the light of specific 
local circumstances. By leaving it for a Conseil d'Etat decree to determine specific criteria for 
these areas, the Act does not violate the principle of equality or the power of the legislature. 
(Decision n° 94-358DC, 26January 1995, para. 17, p. 183) 

- 372 -



Town and country planning 

The second paragraph of section 34ter of the Act of7January1983, as amended by section 6 
of the Act referred, provides that the regional conference comprises representatives of central 
government and the executive authorities of the regions, departments, communes and 
associations of communes having powers in respect of town and country planning and the 
Chairman of the Economie and Social Council for Corsica. Regarding Corsica, it states that it 
will comprise the representative of the State in Corsica, the Chairman of the · Executive 
Council, the Chairmen of the Conseils Généraux, representatives of the communes and associa
tions of communes having powers in respect of town and country planning and the Chairman 
of the Economie, Social and Cultural Council for Corsica. As these are advisory bodies, the 
provision leaving it for a Conseil d'Etat decree to determine how the members of the confer
ences are to be designated is not invalidated by the legislature's failure to exercise its powers to 
the full. 
(Decision n° 94-358 DC, 26January 1995, para. 19, p. 183) 

The Act referred distinguished three priority economic development areas - town planning 
areas, rural development areas and sensitive urban areas, incorporating what are called urban 
redynamization areas. Subsections 1, 2 and 3 of the relevant section defined these concepts. 
Section 43, moreover, provides that town planning areas, rural development areas and urban 
redynamization areas are those defined in section 1465 of the General Tax Code as amended 
by section 46 and subsection I bis of section 1466 A as amended by section 52 (II). 
Section 1465 A of the General Tax Code as amended bysection 52(II) of the Act referred sets 
quantitative criteria for defining rural redynamization areas. It was not contrary to the 
principle of equality for the legislature to provide tax incentives for local economic develop
ment in selected parts of the country. Such measures did not encroach upon the administra
tive autonomy of local authorities. 
(Decision n° 94-358DC, 26January 1995, paras 32 and34, p. 183) 

Cooperation between local authorities 

The possibility open to local authorities of joining a foreign public-sector body or taking a 
share in the capital of a foreign body corporate has the sole object, in the context of frontier 
cooperation arrangements, of running a public service or undertaking an investment of 
interest to ail the parties concerned. Such cooperation between local authorities must comply 
with France's international obligations. A local authoritywishing to join a foreign public-sector 
body or take a share in the capital of a foreign body corporate must obtain approval by Conseil 
d'Etat decree and enter into an agreement with the relevant foreign body or bodies. The 
agreement must specify its duration, financial rules and supervision arrangements ; no single 
foreign body corporate may hold more than 50 % of the rights and duties. The agreement may 
not enter into force until it has been put before the central-government representative in the 
department exercising responsibilityforverifying legality pursuant to the Act of2 March 1982. 
The Act established mies governing auditing and publicity of accounts. By section 133-2, no 
agreement ofwhatever kind may be entered into between a local authority or association of 
local authorities and a foreign State. Consequently, joining a foreign public-sector body or 
taking a share in the capital of a foreign body corporate could not encroach on national 
sovereignty. It followed that the Act did not conflict with the legislature's powers by enacting 
the provisions considered. 
(Decision n° 94-358 DC, 26January 1995, para. 52, p. 183) 

Repeal or amenclrnent of earlier acts 

General principles 

It is legitimate for the legislature, acting in the general interest, to amend, repeal or amplify 
provisions enacted previously, provided there is no contravention of principles or rules of 
constitutional status. The fact that the amendments impact on agreements currently in effect 
and concluded by virtue of the earlier provisions is not in itself such as to make them 
unconstitutional. 
(Decision n° 94-358 DC, 26January 1995, para. 21, p. 183) 
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Amendment of former acts 

Amendment of ordinary acts 

Compagnie Nationale du Rhône 

The provisions referred changed the financial terms for works undertaken by the Compagnie 
Nationale du Rhône. To finance these works, it was competent for the legislature to renew 
existing con tracts between the Compagnie and Electricité de France governing the performance 
of their respective public-service functions. This should not be regarded as precluding such 
renewal contracts from containing new clauses. Lastly, the fact that the majority of the capital 
in the Compagnie Nationale du Rhône was held by local authorities was not such as to raise a 
risk that the provisions referred might.generate a threat to the administrative autonomy of the 
local authorities. 
(Decisi<m n° 94-358DC, 26January 1995, paras 23 and24, p. 183) 

Powers delegated by the legislature 

Delegations unconstitutional 

Agreements between local authorities to designate a project leader 

Section 65 of the Act referred declared that within one year there would be a further Act 
amending the Act of 7 January 1983 to clarify the allocation of responsibilities between 
communes, departments, regions and central government and to determine the circum
stances in which a local authority might, at its own request, be empowered to exercise 
functions on behalf of another local authority. The first paragraph of section 65(II) further 
declared that the new Act would determine the circumstances in which an authority might act 
as project leader for the purposes of a function jointly exercised by several authorities. These 
provisions, being incapable of binding the legislature, were devoid of legal effect and inca
pable of confining the right to initiate legislation held by the Govemment and Members of 
Parliament. But the second paragraph of section 65(II) provided that, pending entry into 
force of this Act, local authorities might by agreement designate project leaders for one or 
more functions exercised by several local authorities. Under article 34 of the Constitution, it 
was for the legislature to determine the fundamental principles goveming the administrative 
autonomy of local authorities. It was therefore not competent to leave it up to agreements 
between local authorities to designate one or other of them to be project leader for one or 
more functions exercised by several local authorities without defining the powers and respon
sibilities flowing from the designation. The legislation failed to comply properly with the 
articles of the Constitution cited. The second paragraph of section 65(II) was accordingly 
unconstitutional. 
(Decision n° 94-358DC, 26January 1995, paras 56 and57, p. 183) 

Delegations not unconstitutional 

Town and country planning 

The Act referred distinguished three priority economic development areas - town planning 
areas, rural development areas and sensitive urban areas, incorporating what are called urban 
redynamization areas. Subsections 1, 2 and 3 of the relevant section defined these concepts. 
Section 43, moreover, provides that town planning areas, rural development areas and urban 
redynamization areas are those defined in section 1465 of the General Tax Code as amended 
by section 46 and subsection Ibis of section 1466 A as amended by section 52(II). 
Section 1465 A of the General Tax Code as amended by section 52(II) of the Act referred sets 
quantitative criteria for defining rural redynamization areas. It was competent for the legisla-
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ture to leave the definition of the boundaries ofall such areas for the authority having the 
power to make regulations. 
(Decision n° 94-358DG, 26January 1995, paras 32 and34, p. 183) 

The legislation states that the decisions which it enables must have regard to town and country 
planning policy guidelines and to urban development considerations, as well as to the need to 
preserve balance between residential areas and areas subject to approval. In making provision 
in the legislation relating to town and country planning and to urban development for the 
conclusion of local and regional agreements to reflect specific situations, the legislature 
established a procedure which, far from contravening the equality principle, actually consti
tuted a means of giving effect toit. It was legitimate to leave to the authorityWith power to make 
regulations the task, subject to administrative judicial review, of determining the areas and 
operations affected by this legislation in the light ofrelevant practical considerations. 
(Decision n° 94-358DG, 26January 1995, para. 52, p. 183) 

Respective jurisdiction of act and institutional act 

Provisions falling to institutional act 

By article 6 of the Constitution it is for an institutional act to determine how the article applies 
to the election of the President of the Republic by universal suffrage. In empowering the 
executive not only to determine certain rules for the implementation of an institutional act 
enacted pursuant to the article but also to adjust certain provisions of the actas regards voting 
stations abroad, the legislature failed to respect the exclusivity ofits own powers pursuant to 
the article. The relevant sections are annulled. 
(Decision n° 94-353/356DG, ll]anuary 1995, paras 12, 13and14, p. 166) 

The date on which a decision disqualifying a person from membership of Parliament takes 
effect is to be determined by institutional act. 
(Decision n° 94-353/356DG, ll]anuary 1995, paras 16and17, p. 166) 

The constitutional provision that certain matters classed by Article 34 within the power to 
enact laws are within the power to make institutional acts is intended to enhance the 
protection in their function conferred on members of the judiciary. The Institutional Act 
governing the status of the judiciary must therefore determine the status of the judiciary with 
the sole limitation that detailed mies must be left within the power to make regulations. 
(Decision n° 94-355 DG, 10 ]anuary 1995, para. 3, p. 151) 

A provision whereby judges recruited on a temporary basis receive an allowance determined 
by decree of the Council of State constitutes an exception to section 42 of the Ordonnance 
whereby 'the salaries ofjudges are determined by decree of the Conseil d'Etat'. The intention of 
the Act was to have regard to the fact that temporary judges do not receive a salary but only an 
allowance and may exercise another professional activity alongside their judicial activity. These 
judges are in a special situation as regards their remuneration,justifying a decree of the Conseil 
d'Etat. The decree must be confined to provisions governing remuneration and may not 
contain mies jeopardizing the independence of the judges concerned or violating the 
principle of equality. 
(Decision n° 94-355 DG, JO January 1995, para. 17, p. 151) 

A section of the Institutional Act governing the status of the judiciary provides for certain 
members of the judiciary to be appointed in excess of the number of posts authorized by the 
budget for the first class in the first grade. By the fifth paragraph of section 1 of the 
Institutional Act governing Finance Acts 1959, to which Article 34 of the Constitution refers, 
posts may not be established or converted except as authorized by a Finance Act. It is not 
legitimate for the legislation to provide for the recmitment of judges without prior establish
ment of posts by Finance Act. Unconstitutional. 
(Decision n° 94-355 DG, lO]anuary 1995, para. 32, p. 151) 

Provisions governing not only the respective powers of central government and local authori
ties but also fundamental organizational and operational aspects of the functioning of local 
authorities' powers are institutional in nature. 
(Decision n° 95-364DG, 8February1995, paras 3 to 9, 12to16, 18 to 20, 22 and 23, p. 202) 
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Tax scheme within the powers of the local authorities. Validated by the Institutional Act. 
(Decisùm n° 95-364 DC, 8 Fe/Jruary 1995, para. 18, p. 202) 

Powers and remuneration of members of an institution specific to the local territory. 
(Decision n° 95-364 DC, 8 Fe/rruary 1995, para. 22, p. 202) 

Devolution to the local authorities in French Polynesia of certain management powers in 
respect of state civil servants in the local administration is an institutional matter. 
(Decision n° 95-364 DC, 8 Fe/rruary 1995, para. 20, p. 202) 

Rules applicable to teaching staff of private establishments bound by contract with central 
government to supply teaching services in New Caledonia and French Polynesia that are part 
of the central government's responsibilities are institutional. 
(Decisionn° 95-364DC, 8Fe/rruary1995,para.19,p. 202) 

Validation, subject to judgments that are already enforceable, of taxes on developed and 
undeveloped properties collected by New Caledonia between 1982 and 1994, their legality 
having been contested on grounds that the authority issuing orders had no power to deter
mine the basis of assessment. It was legitimate for the legislature, which alone was empowered 
to do so, to validate decisions taken by the territorial authority in the general interest. Where 
tax schemes operating locally were concerned, central government could intervene only by 
institutional act. 
(Decision n° 95-364 DC, 8 Fe/rruary 1995, para. 18, p. 202) 

Validation of a decision taken by the French Polynesia Territorial Assembly establishing a 
Territorial Posts and Telecommunications Office and of regulations and other instruments 
issued pursuant to that decision : legitimate for institutional act. 
(Decision n° 95-364 DC, 8 Fe/Jruary 1995, para. 23, p. 202) 

Provisions belonging in ordinary act enacted in institutional act 

Provisions enacted in an institutional act to introduce a new, higher rate of calculation for the 
minimum aggregate specific endowments from central government to the New Caledonia 
provinces to cover expenditure on construction, fitting-out, maintenance and operation of 
secondary schools determined neither the powers of the territorial authorities nor the 
fundamental rules governing their organization and operation. Institutional acts may govern 
only such matters as are enumerated in the Constitution, and then only in the specific respects 
therein specified. The relevant provisions were not such as might legitimately be in an 
institutional act. 
(Decisionn° 95-364DC, 8Fe/Jruary 1995,para. 10,p. 202) 

Validation, subject to judgments that are already enforceable, of individual decisions relating 
to primary-school teachers taken by the French Polynesia authorities on the basis of a decree, 
contested on the grounds that the issuing authority was acting ultra vires. It was legitimate for 
the legislature, which alone was empowered to do so, to validate decisions taken by the 
territorial authority in the general interest. Where the validation was within the powers of 
central government, the institutional act was not the proper means of effecting it. 
(Decision n° 95-364 DC, 8 Felrruary 1995, para. 21, p. 202) 

Financial provisions applicable to a local mixed-economy company did not concern funda
mental rules governing the organization and operation of institutions specific to the terri tory. 
They were not such as might legitimately be in an institutional act. 
(Decision n° 95-364 DC, 8 February 1995, para. 24, p. 202) 

Legislativevalidation 

The legislature, which by Article 34 of the Constitution has power to determine the general 
principles of the social security system, is entitled in the public interest to exercise the 
law-making power which it alone has to validate two decrees giving effect to a national 
agreement between doctors and a supplementary agreement thereto, which otherwise might 
be attacked in annulment proceedings. The validations complained of did not impugn the 
authority of court decisions having become final and were in the public interest. 
(Decision n° 94-357 DC, 25]anuary1995, para. 8, p. 179) 

- 376 



The applicants argued that a national agreement between doctors and a supplementary 
agreement thereto, approved by way of validation in accordance with the law, were unconsti
tutional. They complained that it did not correspond to the text signed by the 'social 
partners' ; they disputed the representative capacity of one of the signatories ; and they argued 
that the two categories of doctor concerned were not on an equal footing. The decrees 
validated concerned instruments identified very precisely. The conditions in which theywere 
signed were not in themselves such as to make the validation legislation unconstitutional. The 
validation measures were not contrary to the principle of equality. 
(Decision n° 94-357 DC, 25January1995, paras 18and19, p. 179) 

The legislature was entitled to exercise its power to enact provisions with retroactive effect, 
either to regulate what it alone could regulate - situations arising from the annulment of 
decisions taken by local authorities - or to preclude situations that might arise if the adminis
trative courts annulled such decisions. But such measures could be taken only if their scope 
was carefully defined in such a way as to set a framework for the exercise of the administrative 
courts' jurisdiction. By validating decisions taken pursuant to deliberations 'on the same 
subject' before the Act came into force, the legislature had to be regarded as referring to 
decisions taken for the purposes of the same deliberations as were covered by subsections I and 
II of the section referred, which concerned the financing of local party groups by local 
authorities and not the remuneration payable to elected councillors. 
(Decision n' 95-363 DC, ll]anuary 1995, paras 8 and 9, p. 159) 

Validation, subject to judgments that are already enforceable, of taxes on developed and 
undeveloped properties collected by New Caledonia between 1982 and 1994, their legality 
having been contested on grounds that the authority issuing orders had no power to deter
mine the basis of assessment. It was legitimate for the legislature, which alone was empowered 
to do so, to validate decisions taken by the territorial authority in the general interest. Where 
tax schemes operating locally were concerned, central government could intervene only by 
institutional act. 
(Decision n° 95-364 DC, 8 Fehruary 1995, para. 18, p. 202) 

Validation, subject to judgments that are already enforceable, of individual decisions relating 
to primary-school teachers taken by the French Polynesia authorities on the basis of a decree, 
contested on the grounds that the issuing authority was acting ultra vires. It was legitimate for 
the legislature, which alone was empowered to do so, to validate decisions taken by the 
territorial authority in the general interest. Where the validation was within the powers of 
central government, the institutional act was not the proper means of effecting it. 
(Decision n° 95-364 DC, 8 Felrruary 1995, para. 21, p. 202) 

Validation of a decision taken by the French Polynesia Territorial Assembly establishing a 
Territorial Posts and Telecommunications Office and of regulations and other instruments 
issued pursuant to that decision : legitimatè for institutional act. 
(Decision n° 95-364 DC, 8 Felrruary 1995, para. 23, p. 202) 

Consideration of public interest 

The legislature is entitled to exercise its power to enact retroactive provisions validating 
administrative acts after an enforceable judicial decision has been given, provided it complies 
with the terms of such decision, but it may do so only where there is a consideration of the 
public interest in favour of so doing. Given the sums at stake and the general conditions for 
financial balance in the subsidiary budget for civil aviation, which were unlikely to be affected 
in the instant case, the sole general financial consideration of the absence of doubt as to the 
relevant collection orders was not a general consideration entitling the legislature to impede 
the effectiveness of a judicial decision already given or others to follow. 
(Decision n ° 95-369 DC, 28 Decemher 1995, paras 33 to 35, p. 257; cf. 93-332 DC, 13 January 1994, paras 2 to 5, 
p. 21) 

Conditions under which statutes are enforced and brought into effect 

Extent of the principle of non-retroactivity 

A section of an Act imposing no penalties but limiting the effects in rime of tax reductions was 
not contrary to the principle of non-retroactivity, which has constitutional status by Article 8 of 
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the Declaration of Human and Civic Rights only in criminal law matters. The legislature is 
entitled to enact new provisions giving dispensations from earlier provisions so long as 
constitutional safeguards are not thereby jeopardized. 
(Decision n° 95-369 DC, 28Deccmhcr 1995, paras 3 and 4, p. 257) 

Governmental and administrative organization 

Delegation of œntral-government responsibilities among various bodies 

Principle of power to make regulations 

It was legitimate for legislation to leave for a Conseil d'Etat decree the rules governing the 
exercise on central government's behalf ofresponsibilities within the sphere of the executive. 
(Decisionn° 94-358DC, 26January 1995, para. 28, p. 183) 

Power of government to enact by ordinance measures falling to legislation 

Conditions for use of article 38 

Respect for constitutional principles 

The provisions of an enabling act may not have the object or the effect of dispensing the 
government from respecting constitutional rules and principles. The purpose of subsections 7 
and 8 of section 1 of the Act enabling the government, pursuant to Article 38 of the Consti
tution, to reform the social security system, which provided that the measures enacted by 
ordinances issued thereunder might not encroach on the areas reserved for Finance Acts, was 
to satisfy the requirements of Article 47 ofthe'Constitution. 
(Decision n° 95-370 DC, 30 Deccmhcr 1995, paras 28 and 29, p. 269) 

Measures to be governed by ordinance 

Article 14 of the Declaration of Human and Civic Rights, reaflirmed by the Preamble to the 
1958 Constitution,.has constitutional status, but the rules they lay down relating to the powers 
of the representatives of the people must be interpreted in the light of the relevant provisions 
of the Constitution itself. It follows from Article 34 of the Constitution that taxing provisions 
are among those that may be made by statute. They may accordingly be enacted by Ordonnance 
in manner prescribed by Article 38 of the Constitution, and according to the principles stated 
in Article 14 of the Declaration ofHuman and Civic Rights it is for Parliament, which assented 
to the tax when enacting the enabling Act, to approve the taxing provisions made by 
Ordonnancewhen examining the ratification bill 
(Decision n° 95-370DC, 30Deccmhcr 1995, paras 19to21and27, p. 269) 

Substitution of support from the social security sinking fund for support from the old-.ige 
solidarity fund in financing central government budget's function of taking over social debts 
as at 31 December· 1993, for which provision was made by section 1 (8) of the Act enabling the 
Government to reform the social security system, would have no impact on budgetary balance 
and could be decided by Ordonnance before being incorporated in the next following Finance 
Act. 
(Decision n° 95-370DC, 30Deœmher 1995, para. 30, p. 269) 

Introduction of and voting on enabling bill 

Content of measures to be enacted by ordinance 

Subsection 1 of section 1 of the Act enabling the government, pursuant to Article 38 of the 
Constitution, to reform the social security system, which enabled the government to issue 
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Ordonnances governing retirement pensions, was wholly inapplicable to special retirement 
pension schemes ; the provisions goveming the incorporation of insurance periods for the 
calculation of pensions payable to persons having been affiliated to more than one compulsory 
retirement pension scheme could not have the object or effect of reducing entitlements under 
the special schemes. · 
(Decision n° 95-370DC, 30December 1995, para. 16, p. 269) 

Ratification of ordinances 

Examination of ratification bill 

It follows from Article 34 of the Constitution that taxing provisions are among th ose that may 
be made by statute. They may accordingly be enacted by ordinance in manner prescribed by 
Article 38 of the Constitution, and according to the principles stated in Article 14 of the 
Declaration of Human and Civic Rights it is for Parliament, which assented to the tax when 
enacting the enabling Act, to approve the taxing provisions made by Ordonnance when 
examining the ratification bill 
(Decision n• 95-370DC, 30December 1995, para. 21, p. 269) 

CONDIDONS FOR THE IMPLEMENTATION OF THE SECOND PARAGRAPH 
OF ARTICLE 37 AND ARTICLE 41 OF THE CONSTITUTION 

Conditions for the implementation of the second paragraph of Article 37 

Jurisdiction of Constitutional Council 

Where a reference is made to it under the second paragraph of Article 37 of the Constitution, 
it is solely for the Constitutional Council to determine whether the provisions referred are 
within the power to enact laws or the power to make regulations. 
(Decisionn° 95-177L,8]une1995,pam. 1, p. 211) 

Conditions for the implementation of Article 41 
The power to enter an objection of inadmissibility pursuant to Article 41 lies exclusively with 
the Govemment, which is under no duty to explain its reasons in prior debate. It follows that 
provisions of the Standing Orders empowering any Member of the Assembly to ask the 
Govemment to enter an objection of inadmissibility and thereby in practice impose a debate 
are not in conformity with Article 41. 
(Decision n° 95-366DC, 8November1995,paras 18, 19, 20and21,p. 226) 

Rules used to delimit the power to enact 1aws 

Constitution 

Where a reference is made to it under the second paragraph of Article 37 of the Constitution, 
it is solely for the Constitutional Council to determine whether the provisions referred are 
within the power to enact laws or the power to make regulations. 
(Decision n° 95-177L,8june1995, para. 1, p. 211) 

Institutional acts 

By Article 13 of the Constitution, 'The President... shall make appointments to civil and 
military state offices. Members of the Conseil d'Etat, the Grand Chancellor of the Légion 
d'Honneur, ambassadors and envoys extraordinary, members of the Audit Court, prefects, 
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representatives of the Government in the overseas territories, general officers, rectors of 
universities and academies, and directors of central government departments, shall be 
appointed by the Cabinet. The other posts to be filled by the Cabinet and the conditions under 
which the President of the Republic may delegate his power to make appointments shall be 
determined by an institutional act.' By section 1 of Ordonnance n° 58-1136 of 28 November 
1958 laying down an Institutional Act concerning appointments to civil and military state 
offices, 'In addition to the posts specified in the third paragraph of Article 13 of the Constitu
tion, the Cabinet shall also make appointments to: (1) ... senior managerial posts in public 
establishments, public enterprises and state-owned companies whose importance is such as to 
warrant entry on a list determined by decree issued by the Cabinet...'. It follows that it is within 
the power to make regulations to establish the list of public establishments, public enterprises 
and state-owned companies whose importance is such as to warrant appointment by the 
Cabinet. 
(Decision n° 95-177 L, 8]une 1995, paras 2 to 4, p. 211) 

DISTRIBUTION OF POWERS IN SPECIFIC MATTERS 

Social security - Fondamental principles 

Principles applicable to all schemes 

Conditions for eligibility 

Contributions 

Article 14 of the Declaration of Human and Civic Rights, reaffirmed by the Preamble to the 
1958 Constitution, has constitutional status, but the mies they Jay down relating to the powers 
of the representatives of the people must be interpreted in the light of the relevant provisions 
of the Constitution itself. It follows from Article 34 of the Constitution that taxing provisions 
are among those that may be made by statute. They may accordingly be enacted by Ordonnance 
in manner prescribed by Article 38 of the Constitution, and according to the principles stated 
by Article 14 of the Declaration ofHuman and Civic Rights it is for Parliament, which assented 
to the tax when enacting the enabling Act, to approve the taxing provisions made by 
Ordonnancewhen examining the ratification bill. 
(Decision n ° 95-370 DG, 30 December 1995, paras 19 to 21 and 27, p. 269) 

The contributions payable by employers and employed persons to finance vocational retrain
ing measures for persons receiving unemployment benefits were social security contributions. 
(Decision n° 94-357 DG, 25 ]anuary 1995, para. 4, p. 179) 

The fact that payment of benefits under an unemployment scheme could be subject to not 
having declined a job or training offer without good reason was not contrary to any entitle
ment or principle having constitutional value. 
(Decision n° 94-357 DG, 25 January 1995, para. 5, p. 179) 

Miscellaneous 

Unemployment insurance contributions 

The contributions payable by employers and employed persons to finance vocational retrain
ing measures for persons receiving unemployment benefits were social security contributions. 
(Decision n° 94-357 DG, 25 ]anuary 1995, para. 4, p. 179) 
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The fact that payinent of benefits under an unemployinent scheme could be subject to not 
having declined a job or training offer without good reason was not contrary to any entitle
ment or principle having constitutional value. 
(Decision n° 94-357 DC, 25 ]anuary 1995, para. 5, p. 179) 

CONSTITUTIONAL COUNCIL AND CONSTITUTIONAL REVIEW 

SCOPE OF REVIEW 

Jurisdiction of Constitutional Council 

Ail provisions of the Act referred are open to review 

A number of Senators referred the Courts and Civil, Criminal and Administrative Procedure 
Act to the Constitutional Council. The reference made no specific complaint against the Act. 
It was for the Constitutional Council to ascertain what provisions of the Act were unconstitu
tional. 
(Decision n ° 95-360 DC, 2 February 1995, paras 1 and 2, p. 195) 

The Prime Minister referred an Act to the Constitutional Council. The reference made no 
specific complaint against the Act. Review of the Act's provisions revealed no grounds for 
holding them to be unconstitutional. 
(Decision n° 95-361 DC and 95-362 DC, 2 February 1995, p. 198 et 200) 

REFERRAL TO THE CONSTITUTIONAL COUNCIL -
QUALIFICATIONS FOR ADMISSIBILI1Y 

Nature of instrument referred 

Single decision on more than one act 

The Institutional Act governing the financing of the presidential election campaign contains 
a single section replacing section 2 of the Institutional Act amen ding provisions relating to the 
election of the President of the Republic and Members of the National Assembly in the light of 
amendments subsequently made to the Electoral Code by the Political Activity (Financing) Act 
passed by Parliament the day before the referral. The two Acts should be joined in a "Singe 
referral 
(Decisionn° 94-353/356DC, ll]anuary1995,para. l,p.166;cf. 94-343/344DC, 27ju/:y1994,p.100) 

PARAMETERS FOR REVIEW 

Parameters followed 

Declaration of Human and Civic Rights 

Equality 

The legislature, in the exercise of its powers to enact an institutional act, must comply with ail 
mies and principles of constitutional status and respect not only the independence of the 
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judicial authority and the irremovability of the judiciary, as required by Article 64 of the 
Constitution, but also the principle of equal treatment of members of the judiciary in their 
careers, as required by Article 6 of the Declaration of Human and Civic Rights. 
(Decision n° 94-355 DG, lO]anuary 1995, para. 4, p. 151) 

Penalties (Article 8) 

The Act referred provides for a subsidiary penalty in the form of prohibitions on demonstrat
ing for up to three years, but only in places designated in the sentencing order. It is accordingly 
for the criminal courts to decide not only whether to prohibit demonstrations but also within 
what limits. Given the offences enumerated in the section providing for the penalty, the 
prohibition itself and the penalties for failure to comply with it are not contrary to the 
principle of proportionality of penalties, nor to the requirements of individual freedom, of 
freedom to corne and go, nor of the right to collective expression of ideas and opinions. 
(Decisùm n° 94-352DG, 18January 1995, paras 21to24, p. 170) 

Presumption of innocence (Article 9) 

Certain measures that may be ordered in criminal proceedings may constitute restrictions on 
individual freedom. Where they are in fact ordered by the courts, they are in the nature of 
criminal penalties. Even where a person against whom they are ordered consents to them, the 
ordering and enforcement of such measures is not within the jurisdiction of the 
investigating/examining authority but requires a decision of the court trying the case. The 
provision referred is unconstitutional. 
(Decision n° 95-360DG, 2 Fe/rruary 1995, paras 5 and 6, p. 195) 

Taxation and the role of Parliament (Article 14) 

Article 14 of the Declaration of Human and Civic Rights, reaffirmed by the Preamble to the 
Constitution of 1958, has constitutional status, but the mies they lay down relating to the 
powers of the representatives of the people must be interpreted in the light of the relevant 
provisions of the Constitution itself. It follows from Article 34 of the Constitution that taxing 
provisions are among those that may be made by statute. They may accordingly be enacted by 
Ordonnance in manner prescribed by Article 38 of the Constitution, and according to the 
principles stated in Article 14 of the Declaration of Human and Civic Rights it is for Parlia
ment, which assented to the tax when enacting the enabling Act, to approve the taxing 
provisions made by Ordonnance when examining the ratification bill. 
(Decision n° 95-370 DG, 30 December 1995, paras 19 to 21, p. 269) 

Fundamental principles recognized by the laws of the Republic 

Claims allowed 

Independence ofuniversity teaching staff 

Judges appointed temporarily to the bench may not exercise any other public office except 
either as professeur or as lecturer in a university whose independence is guaranteed by a 
principle of constitutional status. 
(Decision n° 94-355 DG, lO]anuary 1995, para. 23, p. 151) 

Preamble to the 1946 Constitution - Principles 

Principles -Application and implementation 

Right to a decent standard of living and protection of health ( eleventh paragraph) 

Neither the Council's investigation nor the parliamentary history demonstrated that remov
ing 15 billion francs from the Caisse des Dépôts et Consignations as being the excess subsidies paid 
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by central government to the social housing guarantee fund was likely to jeopardize attain
ment of the constitutional objective of ensuring decent housing for ail. 
(Decisionn° 95-371 DC, 29 Decemher 1995, paras 4 and 6, p. 265; cf 94-359 DC, 19]anuary1995,paras 5 and 7, 
p. 176) 

Human dignity (first paragraph) 

It follows from the Preamble to the Constitution of 27 October 1946 that protection of the 
dignity of the human being against al! forms of degrading treatment is a principle of 
constitutional status. Consequently, the right to decent accommodation is an objective of 
constitutional status, to be implemented by the legislature and the government, each in its 
respective sphere. 
(Decision n° 94-359DC, 19 January 1995, paras 6, 7 and 8, p. 176) 

Family law (Tenth paragraph) 

It follows from the tenth paragraph that the right to decent accommodation is an objective of 
constitutional status. 
(Dedsion n° 94-359DC, 19]anuary1995, paras 5 and 7, p. 176) 

Right to a decent standard ofliving (eleventh paragraph) 

It follows from the eleventh paragraph that the right to decent accommodation is an objective 
of constitutional status. 
(Decision n' 94-359DC, 19January1995, paras 5 and 7, p. 176) 

Constitutional safeguards 

Independence ofjudicial authority 

The legislature, in the exercise ofits powers to enact an institutional act, must comply with al! 
rules and principles of constitutional status and respect not only the independence of the 
judicial authority and the irremovability of the judiciary, as required by Article 64 of the 
Constitution, but also the principle of equal treatment of members of the judiciary in their 
careers, as required by Article 6 of the Declaration of Human and Civic Rights. 
(Decision n' 94-355 DC, 10 January 1995, para. 4, p. 151) 

The functions of judge in the ordinary courts must as a rule be exercised by persons planning 
to devote their entire working life to their judicial career. But there is nothing in the 
Constitution to preclude limited functions normally exercised by career judges from being 
exercised for a limited period of time by persons who are not planning to devote their working 
life to a judicial career, provided there are adequate assurances that they will be as indepen
dent in that activity as is necessary for the function. Such persons are subject to the same rights 
and duties as ail members of the judiciary save exclusively as regards such provisions as are 
related directly to the temporary nature of their appointment. 
(Decisionn' 94-355DC, 10January1995,paras 7and28,p.151) 

The rule prohibiting temporary judges from casting the deciding vote is based on the specific 
nature of the functions and composition of the courts concerned. 
(Decisionn' 94-355DC, lO]anuary 1995,para.10,p. 151) 

Judges recruited on a temporary basis mayas a rule exercise a professional activity at the same 
time, by way of exception to section 8 of the Ordonnance, which provides that, absent an 
individual exception, the exercise ofjudicial office is incompatible with al! other public offices 
and gainful or professional activity. They may not exercise a professional activity that might run 
counter to the dignity or independence of the judicial activity. Members of legal and judicial 
professions regulated by law and bearing a title the right to which is also regulated are further 
debarred from exercising judicial office in the district of the tribunal de grande instance for 
the place where they reside. They may not function in any public or professional capacity that 
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might be incompatible with their judicial function, nor hear any case having a link with their 
professional activity. The purpose of these rules is to preserve their independence. 
(Decision n • 94-355 DG, 10 ]anuary 1995, paras 20 to 25, p. 151) 

Judges appointed temporarily to the bench may not exercise any other public office except 
either as professeur or as lecturer in a university whose independence is guaranteed by a 
principle of constitutional status. 
(Decision n° 94-355DC, JO]anuary 1995, para. 23,p. 151; 94-360DC, JOFebruary 1995, para. 21, p. 195) 

lrremovability of magistrats du siège 

Provisions governing terms on whichjudges may be called on to replace temporarily others 
who are unable to function for a non-renewable period of no more than four months in order 
to ensure that cases are heard within a reasonable time. Such judges continue to function until 
the final date set by the president of the court, unless they accepta change of assignment. This 
provision is in accordance with the principle of irremovability. 
(Decision n° 94-355 DC, JO]anuary 1995, para. 37, p. 151) 

lndividual freedom 

The prevention of violations of public order, and in particular of the safety of persons and 
property, and the detection of violato~ are necessary for the preservation of principles and 
rights secured by the Constitution. It is for the legislature to reconcile these constitutional 
objectives with the exercise of individual liberties also secured by the Constitution, including 
individual freedom, freedom to corne and go and the inviolability of the home. 
(Decision n° 94-352DC, 18January 1995, para. 2, p. 170) 

The operation ofvideo surveillance systems must be subject to safeguards to ensure that there 
are no violations of individual freedom. 
(Decision n • 94-352 DG, 18 ]anuary 1995, paras 3 and 4, p. 170) 

Failure to respect privacy can have the effect ofviolating individual freedom. The operation of 
video surveillance systems must be subject to safeguards to ensure that there are no violations 
ofit. 
(Decision n • 94-352 DG, 18 ]anuary 1995, paras 3 and 5, p. 170) 

Given the potential threats to individual freedom of the operation of video surveillance 
systems, legislation may not empower administrative authorities to license them without 
ensuring that constitutional principles are duly safeguarded. 
(Decision n° 94-352DC, 18January 1995, para. 12, p. 170) 

While it is legitimate for the Act to prohibit the unauthorized bearing or transport of articles 
capable of being regarded as arms for the purposes of section 132-75 of the Criminal Code, 
extension of the prohibition to ail articles capable ofbeing used as projectiles and provision 
for their confiscation are drafted in such broad, general terms as to constitute excessive 
restraints of individual freedom. The corresponding provisions of the Act are annulled. 
(Decision n° 94-352DC, 18January 1995, para. 17, p. 170) 

Operations involving searches ofvehicles to trace arms for the purposes of section 132-75 of 
the Criminal Code can lead to the detection of offences and the prosecution of their 
perpetrators by the criminal investigation police ; individual freedom can be affected. The 
authorization for such operations must be given by the judicial authorities, for they are 
responsible for safeguarding individual freedom byvirtue of Article 66 of the Constitution. By 
allowing such operations without prior judicial authorization but simply requiring the Prefect 
to inform the courts of his decisions, the Act is contrary to Article 66 of the Constitution. 
(Decision n° 94-352DC, 18January 1995, paras 19and20,p. 170) 

The Act referred provides for a subsidiary penalty in the form of prohibitions on demonstrat
ingfor up to three years, but only in places designated in the sentencing order. It is accordingly 
for the criminal courts to decide not only whether to prohibit demonstrations but also within 
what limits. Given the offences enumerated in the section providing for the penalty, the 
prohibition itself and the penalties for failure to comply with it are not contrary to the 
principle of proportionality of penalties, nor to the requirements of individual freedom, of 
freedom to corne and go, nor of the right to collective expression ofideas and opinions. 
(Decision n• 94-352DC, 18]anuary 1995, paras 21 and24, p. 170) 
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Objectives of constitutional status 

Claims allowed 

Safeguarding public order 

The prevention of violations of public order, and in particular of the safety of persons and 
property, and the detection of violators are necessary for the preservation of principles and 
rights secured by the Constitution. It is for the legislature to reconcile these constitutional 
objectives with the exercise of individual liberties also secured by the Constitution, including 
individual freedom, freedom to corne and go and the inviolability of the home. 
(Decisùm n° 94-352DC, 18January 1995, para. 2, p. 170) 

The Act provides that any person so wishing may approach the person responsible for a video 
surveillance system to obtain access to recordings conceming him or to verify that they have 
been destroyed within no more than one month. Such access is an automatic entitlement 
unless opposed on grounds of'national security, defence, public safety, proceedings sub judice 
or the rights of third parties'. The reference to third-party rights must be regarded as applying 
solely to situations where the right to secrecy of private life is threatened. 
(Decisùmn° 94-352DC, 18January 1995,para. 8,p.170) 

It is for the legislature to reconcile the exercise of these individual liberties with the prevention 
of violations of public order and in particular of the safety of persons and property, which are 
constitutional objectives. 
(Decision n° 94-352DC, 18January 1995, para. 16, p. 170) 

It is legitimate for the Act to empower the Prefect to prohibit the unauthorized bearing or 
transport of articles capable ofbeing regarded as arms for the purposes of Article 132-75 of the 
Criminal Code where circumstances indicate that there is a serious threat to public order. The 
power may be exercised solely during the twenty-four hours preceding a demonstration and 
until it disperses. Its exercise is confined to the place of the demonstration, its immediate 
surroundings and access routes ; its scope must remain in proportion to the needs of the 
circumstances. The Act must be construed as conferring the power in relation only to the place 
of the demonstration and its immediate vicinity. 
(Decisùm n° 94-352DC, 18January 1995, para. 17,p. 170) 

While it is legitimate for the Act to prohibit the unauthorized bearing or transport of articles 
capable ofbeing regarded as arms for the purposes of section 132-75 of the Criminal Code, 
extension of the prohibition to all articles capable of being used as projectiles and provision 
for their confiscation are drafted in such broad, general terms as to constitute excessive 
restraints of individual freedom. The corresponding provisions of the Act are annulled. 
(Decisionn°94-352DC,18]anuary1995,para.17,p.170) 

Right to decent accomodation 

It follows from the Preamble to the Constitution of 27 October 1946 that protection of the 
dignity of the human being against all forms of degrading treatment is a principle of 
constitutional status. Besides, tenth paragraph provides that "the Nation shall assure to every 
individual and family the conditions necessary for their development " and eleventh para
graph that " ... Any human beingwho by reason of age, mental or physical state or the economic 
situation is incapable of working, has the right to obtain means of subsistence from the 
community " It follows from these principles that the right to decent accommodation is an 
objective of constitutional status, to be implemented by the legislature and the govemment, 
each in its respective sphere. 
(DecisWn. n° 94-359DC, 19January 1995, paras 5, 6, 7 and 8,p. 176) 

Principles deriving from more than one provision 

In Criminal matters, penalties must be enounced by the trial authorities of the Court 

By Article 9 of the Declaration of Human and Civic Rights, everyone is presumed innocent 
until found guilty. By Article 66 of the Constitution, the judicial authorities are responsible for 
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safeguarding individual liberties. Respect for defence rights (natural justice) is a fundamental 
principle recognized by the laws of the Republic and reaffirmed by the Preamble to the 
Constitution of 27 October 1946, to which the Preamble to the Constitution of 1958 makes 
reference. In criminal matters, the implication is that there must be a fair procedure in which 
the rights of both sides are balanced, the investigating and trial authorities are separate and 
individual freedom is accordingly safeguarded. 
(Decision n' 95-360DC, 2 February 1995, para. 6, p. 195) 

Rules of constitutioual status in parliamentary procedure 

Procedures available to Members of Parliament not abused 

The efficient operation of the democratic system and, consequently, of the duly constituted 
public authorities require full respect for the right to amend conferred on Members of 
Parliament by Article 44 of the Constitution ; both Members and the Government must have 
untrammelled access to all the relevant procedures. The corollary is that those procedures 
must not be abused. In the circumstances, adoption of the preliminary question does not 
render the Act referred unconstitutional. 
(Decision n' 95-370DC, JODecember 1995, paras 8to12, p. 269) 

MEANING AND SCOPE OF THE DECISION 

Qualified interpretations 

Examples of inœrpmation neutralisante 

Respect for hierarchy of norms 

While town and country planning instructions may be adapted to take account of specific 
features oflocal geography, such adaptations will be merely detailed rules for local application 
of the town and country planning legislation and may not be contrary to that legislation. It 
follows that the fact the legislation provides that structural or sector plans must be compatible 
with these instructions or, absent them, with the town and country planning legislation does 
not preclude their application in all cases provided for by the legislation. The terms of 
compatibility prescribed by the legislation do not make it impossible for any individual 
concerned to plead, in proceedings for annulment on grounds of illegality, that the legislative 
provisions prevail over administrative instruments. Accordingly, heads of complaint based on 
violation of Articles 34 Jilld 37 of the Constitution must be dismissed. 
(Decisùm n' 94-358DC, 26]anuary 1995, para. 4, p. 183) 

Miscellaneous 

In providing that recordings must be destroyed no later than one month after they are made 
except where there is an investigation for flagrante delicto, a preliminary investigation or a 
judicial inquiry, the Act must be construed as providing for evidence of such destruction and 
as prohibiting all reproductions or manipulations of recordings save as provided for by 
subsection I of the section referred where the recordings are used for the creation of files 
relating to named individuals meeting the constraints set by the data-protection and 
individual-liberty legislation. 
(Decision n' 94-352DC, 18January 1995, para. 10, p. 170) 

The Act provides that any person so wishing may approach the person responsible for a video 
surveillance system to obtain access to recordings concerning him or to verify that they have 
been destroyed within no more than one month. Such access is an automatic entitlement 
unless opposed on grounds of'national security, defence, public safety, proceedings sub judice 
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or the rights of third parties. The reference to third-party rights must be regarded as applying 
solely to situations where the right to secrecy of private life is threatened. 
(Decision n ° 94-352 DG, 18 ]anuary 1995, para. 8, p. 170) 

Except where national defence is involved, the Act makes the Prefect's authorizations forvideo 
surveillance systems subject to the opinion of a departmental committee chaired by a serving 
or honorary member of the bench. The role of the committee is such as to require that its 
membership be designed to secure its full independence. 
(Decisionn° 94-352DG, 18January 1995,para. 6,p. 170) 

Any person interested enjoys the right to refer to a departmental committee any difficultywith 
the operation of a video surveillance system. This must be construed as conferring the right to 
refer any difficulty of access to recordings or ofverifying that they have been destroyed. The 
Act further provides that the right of referral is without prejudice to the right to bring 
proceedings, interlocutory if need be, in the courts. 
(Decision n ° 94-352 DG, 18 January 1995, para. 9, p. 170) 

It is legitimate for the Act to empower the Prefect to prohibit the unauthorized bearing or 
transport of articles capable ofbeing regarded as arms for the purposes of section 132-75 of 
the Criminal Code where circumstances indicate that there is a serious threat to public order. 
The power may be exercised solely during the twenty-four hours preceding a demonstration 
and until it disperses. Its exercise is confined to the place of the demonstration, its immediate 
surroundings and access routes ; its scope must remain in proportion to the needs of the 
circumstances. The Act must be construed as conferring the power in relation only to the place 
of the demonstration and its immediate vicinity. 
(Decision n° 94-352DG, 18January 1995, para. 17, p. 170) 

The legislature was entitled to exercise its power to enact provisions with retroactive effect, 
either to regulate what it alone could regulate - situations arising from the annulment of 
decisions taken by local authorities - or to preclude situations that might arise if the adminis
trative courts annulled such decisions. But such measures could be taken only if their scope 
was carefully defined in such a way as to set a framework for the exercise of the administrative 
courts' jurisdiction. By validating decisions taken pursuant to deliberations « on the same 
subject ,, before the Act came into force, the legislature had to be regarded as referring to 
decisions taken for the purposes of the same deliberations as were covered by subsections I and 
II of the section referred, which concerned the financing of local party groups by local 
authorities and not the remuneration payable to elected councillors. 
(Decision n° 95-363 DG, 11 January 1995, paras 8 and 9, p. 159) 

STATUS OF MEMBERS OF CONSTITUTIONAL COUNCIL 

Incompatibility with ail electoral offices is an institutional matter. 
(Decisionn° 94-354DG, lljanuary 1995,para. 10,p. 163) 

Incompatibility on professional grounds, identical with mies governing Members of Parlia
ment, is an institutional matter. 
(Decision n ° 94-3 54 DG, 11 ]anuary 1995, para. 10, p. 163) 

Automatic membership of the Constitutional Council precludes replacement as members. 
Where a former President of the Republic exercises an office or function that is incompatible 
with membership of the Constitutional Council, the legislation declaring the incompatibility 
must be regarded as merely precluding the member from attending Council proceedings. 
(Decision n° 94-354 DG, ll]anuary 1995, para. 12, p. 163) 

It is for the Constitutional Council to record, where appropriate, the compulsory resignation 
of a member who exercises or accepts an electoral function or office that is incompatible with 
membership of the Constitutional Council and to replace him within a week. This applies 
where members of the Constitutional Council are elected to an electoral office or accept a 
function that is incompatible with membership of the Constitutional Council or fail to 
renounce such office or function within the period of one month allowed by the Institutional 
Act. 
(Decision n° 94-354 DG, ll]anuary 1995, para. 13, p. 163) 
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RIGHTS AND LIBERTIES 

PROTECTION OF INDIVIDUAL LIBERTIES BYTHEJUDICIARY 

Vebicle searches 
Operations involving searches ofvehicles to trace arms for the pwposes of section 132-75 of 
the Criminal Code can lead to the detection of offences and the prosecution of their 
perpetrators by the criminal investigation police ; individual lreedom can be affected. The 
authorization for such operations must be given by the judicial authorities, for they are 
responsible for safeguarding individual freedom byvirtue of Article 66 of the Constitution. By 
allowing such operations without prior judicial authorization but simply requiring the Prefect 
to inform the courts of his decisions, the Act is contrary to Article 66 of the Constitution. 
(Decisionn° 94-352DC, 18January 1995, paras 19and20,p.170) 

Scope of Article 66 of the Constitution 
Failure to respect privacy can have the effect of violating individual freedom. The operation of 
video surveillance systems must be subject to safeguards to ensure that there are no violations 
ofit. 
(Decision n° 94-352DC, 18January 1995, paras 3 and5, p. 170) 

While it is legitimate for the Act to prohibit the unauthorized bearing or transport of articles 
capable ofbeing regarded as arms for the purposes of section 132-75 of the Criminal Code, 
extension of the prohibition to all articles capable of being used as projectiles and provision 
for their confiscation are drafted in such broad, general terms as to constitute excessive 
restraints of individual liberty. The corresponding provisions of the Act are annulled. 
(Decisionn°94-352DC,18January1995,para.17,p.170) 

Operations involving searches of vehicles to trace arms for the purposes of section 132-75 of 
the Criminal Code can lead to the detection of offences and the prosecution of their 
perpetrators by the criminal investigation police ; individual freedom can be affected. The 
authorization for such operations must be given by the judicial authorities, for they are 
responsible for safeguarding individual freedom byvirtue of Article 66 of the Constitution. By 
allowing such operations without prior judicial authorization but simply requiring the Prefect 
to inform the courts of his decisions, the Act is contrary to Article 66 of the Constitution. 
(Decision n° 94-352DC, 18]anuary 1995, paras 19 and 20, p. 170) 

Orders made in criminal cases 
Certain measures that may be ordered in criminal proceedings may constitute restrictions on 
individual freedom. Where they are in fact ordered by the courts, they are in the nature of 
criminal penalties. Eve11 where a person against whom they are ordered consents to them, the 
ordering and enforcement of such measures is not within the jurisdiction of the 
investigating/ examining authority but requires a decision of the court trying the case. The 
provision referred is unconstitutional. " 
(Decision n ° 95-360 DC, 2 February 1995, paras 5 and 6, p. 195) 

RIGHTS OF REDRESS 

General 
Any person interested enjoys the right to refer to a departmental committee any difficulty with 
the operation of a video surveillance system. The right of referral may not prejudice the right 
to bring proceedings, interlocutory if need be, in the courts. 
(Decision n° 94-352DC, 18]anuary 1995, para. 9, p. 170) 
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Administrative procedure 

Any person interested enjoys the right to refer to a departmental committee any difficultywith 
the operation of a video surveillance system. This must be construed as conferring the right to 
refer any difficulty of access to recordings or of verifying that they have been destroyed. The 
Act further provides that the right of referral is without prejudice to the right to bring 
proceedings, interlocutory if need be, in the courts. 
(Decision n° 94-352 DG, 18January 1995, para. 9, p. 170) 

PRINCIPLES OF CRIMINAL LAW 

Principle that offences and penalties must be defined by statute 

Principles governing the imposition of penalties 

General 

By Article 9 of the Declaration of Human and Civic Rights, everyone is presumed innocent 
until found guilty. By Article 66 of the Constitution, the judicial authorities are responsible for 
safeguarding individual liberties. Respect for defence rights (natural justice) is a fundamental 
principle recognized by the laws of the Republic and reaffirmed by the Preamble to the 
Constitution of 27 October 1946, to which the Preamble to the Constitution of 1958 makes 
reference. In criminal matters, the implication is that there must be a fair procedure in which 
the rights of both sicles are balanced, the investigating and trial authorities are separate and 
individual freedom is accordingly safeguarded. 
(Decision n° 95-360DG, 2 Fe/Jruary 1995, para. 15, p. 195) 

Certain measures that may be ordered in criminal proceedings may constitute restrictions on 
individual freedom. Where they are in fact ordered by the courts, they are in the nature of 
criminal penalties. Even where a person against whom they are ordered consents to them, the 
ordering and enforcement of such measures is not within the jurisdiction of the 
investigating/ examining authority but requires a decision of the court trying the case. The 
provision referred is unconstitutional. 
(Decisitm n ° 95-360 DG, 2 Fe/Jruary 1995, paras 6 and 9, p. 195) 

Definition of offences and penalties 

Detailed definition of offence - Need satisfied 

The Act referred provides for a subsidiary penalty in the form of prohibitions on demonstrat
ing for up to three years, but only in places designated in the sentencing order. It is accordingly 
for the criminal courts to decide not only whether to prohibit demonstrations but also within 
what limits. Given the offences enumerated in the section providing for the penalty, the 
prohibition itself and the penalties for failure to comply with it are not contrary to the 
principle of proportionality of penalties, nor to the requirements of individual freedom, of 
freedom to corne and go or of the right to collective expression of ideas and opinions. 
(Decision n° 94-352 DG, 18January 1995, paras 21to24, p. 170) 

Naturaljustice in criminal law 

Principle 

By Article 9 of the Declaration of Human and Civic Rights, everyone is presumed innocent 
until found guilty. By Article 66 of the Constitution, the judicial authorities are responsible for 
safeguarding individual liberties. Respect for defence rights (natural justice) is a fundamental 
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principle recognized by the laws of the Republic and reaffirmed by the Preamble to the 
Constitution of 27 October 1946, to which the Preamble to the Constitution of 1958 makes 
reference. In criminal matters, the implication is that there must be a fair procedure in which 
the rights of both sides are balanced, the investigating and trial authorities are separate and 
individual freedom is accordingly safeguarded. 
(Decisilrn n° 95-360DC, 2February 1995,para. 15, p. 195) 

RIGHT TO COME AND GO 

The operation of video surveillance systems must be subject to safeguards to ensure that there 
are no violations of individual freedom., 
(Decision n° 94-352DC, 18January 1995, paras 3 and 4, p. 170) 

Operations involving searches ofvehicles to trace arms for the purposes of section 132-75 of 
the Criminal Code can lead to the detection of offences and the prosecution of their 
perpetrators by the criminal investigation police ; individual freedom can be affected. The 
authorization for such operations must be given by the judicial authorities, for they are 
responsible for safeguarding individual freedom byvirtue of Article 66 of the Constitution. By 
allowing such operations without prior judicial authorization but simply requiring the Prefect 
to inform the courts of his decisions, the Act is contrary to Article 66 of the Constitution. 
(Decisionn°94-352DC,18January1995,paras19and20,p.170) 

The Act referred provides for a subsidiary penalty in the form of prohibitions on demonstrat
ingfor up to three years, but only in places designated in the sentencing order. Itis accordingly 
for the criminal courts to decide not only whether to prohibit demonstrations but also within 
what limits. Given the offences enumerated in the section providing for the penalty, the 
prohibition itself and the penalties for failure to comply with it are not contrary to the 
principle of proportionality of penalties, nor to the requirements of individual freedom, of 
freedom to corne and go or of the right to collective expression of ideas and opinions. 
(Decision n° 94-352DC, 18January 1995, paras 21to24, p. 170) 

RESPECT FOR PRIVACY 

Video surveillance 
Failure to respect privacy can have the effect ofviolating individual freedom. The operation of 
video surveillance systems must be subject to safeguards to ensure that there are no violations 
ofit. 
(Decision n° 94-352DC, 18January 1995, paras 3 and5, p. 170) 

Given the potential threats to individual freedom of the operation of video surveillance 
systems, legislation may not empower administrative authorities to license them without 
ensuring that constitutional principles are duly safeguarded. 
(Decision n° 94-352DC, 18]anuary 1995,pam. 12,p. 170) 

In providing that recordings must be destroyed no later than one month after they are made 
except where there is an investigation for flagrante delicto, a preliminary investigation or a 
judicial inquiry, the Act must be construed as providing for evidence of such destruction and 
as prohibiting ail reproductions or manipulations of recordings save as provided for by 
subsection 1 of the section referred where the recordings are used for the creation of files 
relating to named individuals meeting the constraints set by the data-protection and 
individual-freedom legislation. 
(Decision n° 94-352DC, 18]anuary 1995, para. 10, p. 170) 

The Act provides that any person so wishing may approach the person responsible for a video 
surveillance system to obtain access to recordings concerning him or to verify that they have 
been destroyed within no more than one month. Such access is an automatic entitlement 
unless opposed on grounds of'national security, defence, public safety, proceedings sub judice 
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or the rights of third parties'. The reference to third-party rights must be regarded as applying 
solely to situations where the right to secrecy of private life is threatened. 

(Decision n° 94-352DC, 18]anuary 1995, para. 8, p. 170) 

Data protection 

In providing that recordings must be destroyed no later than one month after they are made 
except where there is an investigation for flagrante delicto, a preliminary investigation or a 
judicial inquiry, the Act must be construed as providing for evidence of such destruction and 
as prohibiting all reproductions or manipulations of recordings save as provided for by 
subsection 1 of the section referred where the recordings are used for the creation of files 
relating to named individuals meeting the constraints set by the data-protection and 
individual-freedom legislation. 

(Dedsion n° 94-352DC, 18January 1995, para. 10, p. 170) 

FREEDOM OF EXPRESSION AND INFORMATION 

General 

Freedom of collective expression of ideas and opinions 

The Act referred provides for a subsidiary penalty in the form of prohibitions on demo.nstrat
ing for up to three years, but only in places designated in the sentencing order. It is accordingly 
for the criminal courts to decide not only whether to prohibit demonstrations but also within 
what limits. Given the offences enumerated in the section providing for the penalty, the 
prohibition itself and the penaltiès for failure to comply with it are not contrary to the 
principle of proportionality of penalties, nor to the requirements of individual freedom, of 
freedom to corne and go or of the right to collective expression of ideas and opinions. 

(Dedsion n° 94-352DC, 18]anuary 1995, paras 21 to24, p. 170) 

EDUCATION 

Universities 

lndependence of university teachers 

The purpose of the Act was not to create a new category of universities but scientific, cultural 
and vocational establishments whose constitutional rules were determined by the Act of 
26 January 1984 with specific reference to establishments to be set up before the end of 1996 
in accordance with section 21 of the Act as amended by section 1 of the Act of 25 July 1994. 
The latter section provides for no exceptions to the rule laid down in section 20 that 
establishments must be multidisciplinary. Section 21 expressly secures the independence of 
members of teaching and research staff. The complaints accordingly fail. 

(Dedsionn° 94-358DC, 26]anuary 1995, para. 14, p. 183) 
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EQUALITY 

EQUALITY BEFORE THE LAW 

Respect for the principle of equality- Non-discrimination 

Various applications 

Validation 

A measure validating an agreement between doctors alleged by the applicants to be contrary 
to the principle of equality could not be regarded as contrary to that principle. 
(Decision n' 94-357 DG, 25 January 1995, paras 18and19, p. 179) 

Continuity in the public service 

The purpose of the section referred was to impose new constraints as to continuity in the 
operation of public services. Section 29 of the Act referred provides that the relevant bodies, 
to secure equality of access for a1l to public services, must have regard to town and country 
planning objectives and objectives regarding services rendered to users set in planning 
contracts or public service contracts made for that purpose. Such contracts must specify the 
circumstances in which central government offsets the burdens imposed on these bodies as a 
result. Moreover, there must be an impact assessment before any decision is taken to reorga
nize or withdraw a service to the public that does not conform to those objectives. The 
assessment must be laid before the central-government representative in the department, and 
he may, after due consultations, refer the decision to the responsible government department 
in the event of disagreement. This reference suspends the decision to reorganize or withdraw 
the relevant service ; the Minister may give a decision which will be binding on the body in 
question. Priority development areas are defined by section 42 of the Act in the light of specific 
local circumstances. By leaving it for a Conseil d'Etat decree to determine specific criteria for 
these areas, the Act does not violate the principle of equality or its own powers. If the rules for 
offsetting burdens specified in the con tracts are not applied, the fact that a Conseil d'Etat decree 
maltes provision for balancing the obligations of the bodies involved and for central govern
ment to offset the relevant burdens does not impinge upon any of the matters reserved to the 
legislature by Article 34 of the Constitution. 
(Decision n' 94-358DC, 26January 1995, para. 17, p. 183) 

Respect for the principle of equality- Difference of treatment justified by 
different situations 

The rule prohibiting temporary judges from casting the deciding vote is based on the specific 
nature of the functions and composition of the courts concerned. 
(Decision n° 94-355DG, lO]anuary 1995, para. 10,p. 151) 

Temporary judicial appointments are made in the same way as appointments to the ordinary 
bench on a proposai from the general meeting of the bench of the Courts of Appeal and with 
the assent of the committee set up pursuant to section 34 of the Courts Statute following a 
probationary period of service on the bench. The judges thus recruited are appointed for a 
non-renewable term of seven years. The sole function of the promotions committee set up 
under section 34 is to investigate candidates' aptitude for the judicial function. Its involvement 
is not contrary to Articles 13 and 65 of the Constitution relating to the powers of the President 
of the Republic, the Minister of Justice and the Conseil supérieur de la magistrature. The 
exception to the procedure established by section 27-1 ('transparency') isjustified by specific 
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considerations of terms of recruitment. By having regard to these specific considerations, the 
Institutional Act did not contravene the equality principle. 
(Decision n° 94-355 DC, 10 January 1995, para. 12, p. 151) 

A provision whereby judges recruited on a temporary basis receive an allowance determined 
by decree of the Conseil d'Etat constitutes an exception to section 42 of the Ordonnance whereby 
'the salaries of judges are determined by decree of the Conseil d'Etaf. The intention of the Act 
was to have regard to the fact that temporary judges do not receive a salary but only an 
allowance and may exercise another professional activity alongside their judicial activity. These 
judges are in a special situation as regards their remuneration,justifying a decree of the Conseil 
d'Etat. The decree must be confined to provisions governing remuneration and may not 
contain rules jeopardizing the independence of the judges concerned or violating the 
principle of equality. 
(Decisionn°94-355DC,10January1995,para.17,p. 151) 

Local authorities 

Distribution of aggregate public supply allocation 

The distinction between communes and associations of communes is justified by the concern 
to encourage coherent investment projects by bringing communes together. The regard had 
to tax-raising potential in the assessment of associations was impossible in the event of 
associations not pooling their tax-raising effort. Population-based distinctions could be justi
fied by the nature and scale of the investment operations on which communes and associations 
of communes were likely to embark. 
(Decision n° 95-369DC, 28December 1995, paras 17, 18 and 21,p. 257) 

Taxation 

Tax rules applicable to life assurance policies 

The distinction between policies un der which premiums were payable freely and other poli ci es 
was based on objective differences in the situations of policyholders as regards the possible 
questions raised as to their obligations following the changes to tax schemes made by the Act 
referred. 
(Decision n° 95-369DC, 28December 1995, paras 3, 5 and 6, p. 257) 

Social security law 

Specific categories of beneficiary 

Given the difficulties and handicaps facing persons with special disabilities when they seek to 
reintegrate into working life, it was legitimate for the legislature to allow them to be employed 
by intermediary associations without contravening the principle of equality. 
(Decision n° 94-357 DC, 25 January 1995, para. 12, p. 179) 

Town and cmmtry planning law 

Planning guidelines must, as provided by the legislation, take account of the general orienta
tions of the national structure plan provided for by section 2 of the Act. The fact that they apply 
only to certain parts of the country reflects differences in situation and cannot be held to be 
contrary to the principle of equality or to the principle of the indivisibility of the Republic. 
(Decision n° 94-358DC, 26January 1995, para. 5, p. 183) 

The professions 

The principle of equality is not infringed by a provision precluding Members of the National 
Assembly from taking up advisory functions which they did not exercise prior to election, save 
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as regards members of the professions regulated by statutes protecting titles, given the specific 
constraints inherent in these professions. 
(Decision n° 94-354DC, ll]anuary 1995, paras 5 and 6, p. 163) 

Considerations of public interest justifying difference of treatment 

Applications 

Town and country planning 

The Act referred distinguished three priority economic development areas - town planning 
areas, rural development areas and sensitive urban areas, incorporating what are called urban 
redynamization areas. Subsections 1, 2 and 3 of the relevant section defined these concepts. 
Section 43, moreover, provides that town planning areas, rural development areas and urban 
redynamization areas are those defined in section 1465 of the General Tax Code as amended 
by section 46 and subsection Ibis of section 1466 A as amended by section 52 (Il). 
Section 1465 A of the General Tax Code as amended by section 52(11) of the Act referred sets 
quantitative criteria for defining rural redynamization areas. It was not contrary to the 
principle of equality for the legislature to provide tax incentives for local economic develop
ment in selected parts of the country. Such measures did not encroach upon the administra
tive autonomy of local authorities. 
(Decision n ° 94-358 DC, 26 January 1995, paras 32 and 34, p. 183) 

Breach of the principle 

Taxation 

Taxation on transfer of businesses 

The principle of equality did not preclude the legislature from deciding to facilitate certain 
forms of property transfer by means of tax relief, provided the decision was based on rational, 
objective criteria related to the aim pursued. 

By introducing 50 % relief on the value of business assets transferred inter vivos by way of gift 
to one or more donees on condition solely that they keep them for at least five years and 
without requiring that they exercise managerial functions within the enterprise, and extend
ing the benefit of this relief to cases of accidentai death of persons aged less than sixty-five, the 
Act referred generated a different situation as against other donees and legatees that were not 
directly related to the general interest consideration. Given the scale of the benefit thus 
conferred, it followed that equality between taxable persons in the application of the tax 
scheme of gift and succession duties was liable to be violated : unconstitutional. 
(Decision n° 95-369 DC, 28 December 1995, paras 7 to 10, p. 257) 

EQUALI'IY OF PUBLIC BURDEN-SHARING 

Equality before the tax law 

Taxschemes 

Taxpayers 

The fact that a tax was financed from the proceeds of a tax earlier imposed on a specific 
category of taxpayers on the basis of ability to pay does not imply a breach of the principle of 
equality before the tax law. 
(Decision n° 95-371 DC, 29 December 1995, paras 10, 11and12, p. 265) 
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EQUALI'IY OF VOTING RIGHTS 

Legislative elections 

A section of the Act referred raised to 50 % the standard rate of state reimbursement to 
candidates, subject to a maximum limit of campaign expenditure traceable in candidates' 
campaign accounts. Provision was made for cases of non-reimbursement. Such reimburse
ment was not contrary to any rule or principle of constitutional status, provided the effect was 
not to enrich any person, firm or other body. 

(Decision n° 95-363DC, ll]anuary 1995, para. 2, p. 159) 

Article 2 of the Constitution declared equality before the law as an objective to be secured. 
Article 3 declared voting to be « universal, equal and secret ». It followed that ail candidates at 
an election had to be put on an equal footing as regards limits on campaign expenditure. 
Consequently, a provision that distinguished between expenditure made after promulgation 
of the Act referred, subject to the limits set by that Act, and aggregate expenditure, subject to 
the earlier limits, which were higher, enabled candidates who had incurred expenditure 
earlier to enjoy the higher limit. This was unconstitutional. 

(Decision n° 95-363DC, ll]anuary 1995, paras 4, 5 and 6, p. 159) 

Reduction in maximum of authorized electoral expenditure by candidates at first and second 
rounds of voting. In providing that the new provisions would have effect from the date of entry 
into force of the Act, the legislature was intending to secure uniform application to ail 
candidates and thus did not act contrary to the principle of equality. 

(Decision n° 94-353/356DC, ll]anuary 1995, para. 6, p. 166) 

The provision applying to ail candidates whereby the standard contribution paid by central 
government to ail candidates is reduced is not contrary to the principle of equality. 

(Decisionn° 94-353/356DC, ll]anuary 1995,para. 10,p. 166) 

Miscellaneous elections 

Designation of representatives 

Elections to councils of certain communities 

It follows from Articles 3 and 72 of the Constitution that where public bodies for cooperation 
between local authorities act in place of such authorities in the exercise of powers conferred 
on them, their decision-making bodies must be elected on demographically sound bases. The 
distribution of seats must accordingly be consistent with a general principle of proportionality 
in relation to the population of each of the participating districts, but limited account may also 
be taken of other considerations in the public interest, and particularly of the importance of 
each district having at least one representative on the relevant council. The Act referred raised 
the number of delegates from each commune to certain associations of communes to reflect 
the fact that each commune belonging to the association, however small, was to be assured of 
at least one seat on the council. The distribution of seats was so determined as to reserve the 
other seats for the larger communes. The combined effect of the relevant provisions of the 
Code des communes as now amended was that the number of communes was now of limited 
relevance only for the distribution of seats in proportion to population, calculated in accor
dance with the highest average rule of proportional distribution. Differences between the 
degree of representation of communes according to their size as ascertained at the most recent 
census are neither unwarranted nor excessive. The complaint cannot be acted upon. 

(Decision n° 94-358DC, 26January 1995, paras 48 and 49, p. 183) 
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ELECTIONS 

ELECTORATE, ELIGIBILI'IY, PRE-ELECTORAL PROCESS 

Electorate 

Eligibility to vote 

Senate electors 

There was no irregularity in voting by the delegates of a commune even where, after their 
designation by the local council, that council's election was annulled by judgment of the 
administrative court and councillors' tenure of office was suspended by the same judgment. 
There was no provision in the Electoral Code to the effect that annulment of the election of 
local councillors, even accompanied by suspension of their tenure of office pursuant to 
section L 250-1, deprived them of their electoral delegate status conferred prior to the 
annulment. 
(Decision n° 95-2066/2074, 29NtJVembcr·1995, Senate, Martinique, paras 5 and 6, p. 242) 

The mere fact that about twenty electors were replaced by their alternates and that certain 
certificates were made out by the same doctor was not in itself, absent irregularities, sufficient 
to invalidate electoral operations. 
(Decision n ° 95-2067, 29 NtJVembcr 1995, Senate, Paris, para. 1, p. 237) 

Eligibility 

Functions 

Technical school inspectors were incorporated by Decree n° 90-675 into the general schools 
inspectorate. It followed that those national schools inspectors who exercised functions that 
previously made them ineligible were within the ineligibility rules of the seventh paragraph of 
section LO 133 of the Electoral Code. 
(Decision n° 95-2071, 15 Decembcr 1995, Senate, Bas-Rhin, para. 5, p. 254) 

Alterna tes 

At the time of the election, when eligibility was to be assessed, the next on the list after the 
successful senatorial candidate was a candidate on a list for election by proportional represen
tation. He acquired the status of replacement for the senator elected only after the election 
results were announced. He was therefore eligible for election even though he was an alternate 
standing in for a Member of the Assembly; section LO 138 of the Electoral Code was not 
applicable. 
(Decision n° 95-2064/2072, 29NtJVembcr 1995, Senate, Seine-Saint.Denis, para. 5, p. 235; if. 88-1063/1067, 
8 Novembcr 1988, AN, Seine-Saint.JJenis, Constituency 9, para. 6, p. 193) 

Pre-election process 

Candidatures 

Candidatures for second round 

Itfollows from Chapter IV ofTitle IV of Book II of the Electoral Code, and in particular from 
section L 305 ('any candidature presented between the first and second rounds ofvoting in 
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departments where the majority voting rule applies must be formally declared .. .'), that 
candidatures registered for the first round remain valid for the second round. Candidates 
wishing to withdraw or stand down must accordingly make the fact known to the electorate by 
whatever means they choose. It is ultra vires ail persons other than the candidate or his or her 
representative to do so. 

In the instant case, a document issued by the authorities responsible for organizing the second 
ballot was handed to returning officers and posted up in most ballot stations for an hour or so. 
It listed the candidates for the second ballot. The candidate's name was not on the list though 
he had not announced that he was withdrawing or standing down. But this irregularitywas not 
the result of a fraudulent manœuvre and, however regrettable, was not of such a duration or 
gravity as to influence the outcome of the election. 
(Decision n' 95-2061, 15 Decemhcr 1995, Senate, Var, paras 3 and 4, p. 252) 

CAMPAIGN ADVERTISING 

Advertising techniques 

Posters 

Place of display 

The applicant complained about the manner in which his poster display areas were selected 
and he was notified of them. He did not allege that he had been deprived of his right to dis play 
posters as secured by section L 51 of the Electoral Code. The complaint was dismissed. 
(Decision n' 94-2053, AN, Vendée, Constituency 4, 11May1995, para. 2, p. 207) 

Press 

Political support by a newspaper 

The press enjoy the freedom to report on an election campaign. 
(Decision n' 94-2053, AN, Vendée, Constituency 4, 11May1995, paras 3 and 4, p. 207) 

The newspaper articles complained of are within the freedom of the press to report an election 
campaign as it sees fit. 
(Decision n' 95-2054, 14Septembcr1995, AN, Guadeloupe, Constituency 3, para. 2, p. 219) 

Radio and television 

The preferential treatment that the successful candidate is said to have had from certain radio 
and television stations is of no effect on the regularity of the ballot, given the difference in votes 
cast for the two candidates at the second ballot. 
(Decision n' 95-2054, 14 Septembcr 1995, AN, Guadeloupe, Constituency 3, para. 3, p. 219) 

ELECTORAL OPERATIONS 

Proceedings during the ballot 

Providing voters with ballot papers and envelopes 

Ballot papers 

It follows from section R 157 of the Electoral Code that at the second ballot the advertising 
commission's sole duty is to provide voters with blank ballot papers. By section R 161, the 
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provision of printed ballot papers is the responsibility of the candidate alone. Accordingly, the 
fact that the commission left no unused printed papers bearing the candidate's name on the 
side table after the first round and did not make the remainder of such papers available to the 
candidate for him to use them had no effect on the outcome of the election. 
(Decision n° 95-2061, 15 Decemher 1995, Senate, Var, para. 2, p. 252) 

The fact that ballot papers on which candidates' names appeared were not made available to 
voters and that papers mislaid were replaced by election circulars was undeniably a serious 
irregularity. But in the circumstances it was not such as to affect the outcome. 
(Decision n° 95-2069, 29 Novemher 1995, Senate, Somme, paras 1and2, p. 240) 

Signatures on register 

The addition of signatures to the register was without effect on the outcome of the ballot, given 
the difference in votes cast and the gap between the numbers at the relevant polling stations. 
(Decision n ° 95-2054, 14 September 1995, AN, GuadeWupe, Constituency 3, para. 6, p. 219) 

The placing of a cross rather than a signature was without effect on the outcome of the ballot, 
given the difference in votes cast and the gap between the numbers at the relevant polling 
stations. 
(Decision n° 95-2054, 14 Septemher 1995, AN, Guadeloupe, Constituency 3, para. 6, p. 219) 

Sorting and counting 

Counting procedures 

Organization of the count 

The applicant alleged that authorized agents did not accompany the returning officer when 
the electoral committee made its decision regarding blank or spoiled ballot papers or when 
the report was drawn up, but neither alleged nor demonstrated that they were prevented from 
accompanying him to supervise the counting operation. No real impact on the outcome. 
(Decision n ° 95-2067, 29 Novemher 1995, Senate, Paris, para. 3, p. 237) 

Validity of envelopes 

Given the difference between the number of votes cast for each of the lists and the fact that 
seats are awarded by the highest average rule, the fact (recorded in the record of the local 
polling station) that the number of envelopes in the ballot box exceeded by one the number 
of registered voters was not such as to influence the outcome of the ballot. 
(Decision n° 95-2067, 29 Novemher 1995, Senate, Paris, para. 2, p. 237) 

Establishment of records and annexes thereto 

Records 

Severa! records were not signed by al! the members of the electoral offices. The investigation 
revealed that this was without effect on the outcome of the ballot. 
(Decision n ° 95-2054, 14 September 1995, AN, Guadeloupe, Constituency 3, para. 5, p. 219) 

LITIGATION 

Jurisdiction of Constitutional Council 

Validity of instruments organizing elections 

The Constitutional Council, by virtue of its powers to review the propriety of the election of 
deputies and senators conferred by Article 59 of the Constitution, is entitled in exceptional 
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cases to rule on applications relating to future elections, but onlywhere a declaration that such 
an application was inadmissible on the grounds set out in sections 32 to 45 of the Ordonnance 
of 7 November 1958 was likely to seriously jeopardize the effectiveness of the Council' s review 
of the election of deputies and senators, vitiated the general election procedure and conse
quently hampered the smooth operation of public authority. The present case was not such a 
case. 
(Mr Bayeurte, 8June 1995, paras 2 and3, p. 213) 

Lodging of applications 

Status of applicant 

Section 33 of Ordonnancen° 58-1067 of 7 November 1958 precluded associations from disput
ing an election ; it followed that the president and vice-presidents of an association, acting as 
such, did not have standing to apply for the annulment of a ballot. 
(Decision n ° 95-2056, 14 September 1995, AN, Savoie, Constituency 2, p. 217; cf 73-624, 22 March 1973, AN, Rec. 
p. 59) 

An application from an elector not being a member of the Senate electoral college is 
admissible. The persons entered on the constituency electoral roll who are entitled to object to 
an election by virtue of section LO 180 of the Electoral Code are, in the case of Senate 
elections, all citizens registered on the department electoral roll and not only the members of 
the electoral college determined by section L 280. 
(Decision n° 95-2071, 15 December 1995, Senate, Bas-Rhin, para. 1, p. 254) 

Submissions and arguments 

Arguments 

Arguments not sufficiently precise 

The applicant made general complaints about the electoral procedure without specific 
objections to points that might have affected the outcome. 
(Decision n° 95-2068, 29 November 1995, Senate, French cithens residing outsideFrance, para. 1, p. 239) 

The application merely made general allegations without specific arguments. Application 
inadmissible. 
(Decision n° 95-2075, 29 November 1995, Senate, Guadewupe, para. 1, p. 245) 

Assessment of facts by Constitutional Council 

Irregularities not affecting the outcome 

Irregularities at first round of no effect on outcome of second round 

Proceedings during the ballot 

At the first round of polling, ballot papers on which candidates' names appeared were not 
made available to voters and papers mislaid were replaced by election circulars. This was 
undeniably a serious irregularity. But the candidate had not demonstrated that he had been 
deprived of a number of votes such as would have given him victory at the first round and made 
no statement as the effect on the second round. Application dismissed. 
(Decision n° 95-2069, 29 November 1995, Senate, Somme, paras 1 and 2, p. 240) 
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PUBLIC FINANCE 

TAXES AND LEVIES 

Taxes 

Need for taxation 

The legislative history of the Act enabling the Government, pursuant to Article 38 of the 
Constitution, to reform the social security system made clear that resources to be allocated to 
the social security sinking fund were to be devoted in part to financing central government's 
contribution to the budget financed, under the Finance Act for 1994, by the old-age solidarity 
fund which was to use for ongoing purposes the full proceeds of the increased general social 
contribution. Consequently, the levies to be established by section 1 (7) and (8) of the Act 
enabling the Government to reform the social security system served a different purpose from 
the increase in the general social contribution. Their establishment was not, therefore, 
contrary to the principle of the need for taxation enshrined in Article 14 of the 1789 
Declaration. 
(Decisiun n° 95-370 DC, 30 Decinnber 1995, para. 27, p. 269) 

FINANCE ACT 

General rules relating to consideration of finance bills 

Priority consideration by National Assembly 

It was legitimate, and not contrary to the second paragraph of Article 39 of the Constitution, 
for a provision amending the procedures for payment of taxes on public performances as 
applicable to automatic machines in use at fairs, whereby an annual payment to the commune 
in which the machine was first used was replaced by sub-payments in proportion to the time for 
which it was used in each of various communes where fairs were held and at the rate in force 
in each such commune to be inserted byway of amendment to a finance bill in the Senate. The 
final sentence of the second paragraph of Article 39 did not preclude senators from introduc
ing financial measures by way of amendment. 
(Decision n° 95-369DC, 28Decinnber 1995, paras 22 to27, p. 257) 

'lime allowed 

Amendments which, since the establishment of the single annual session, do no more than 
replace time limits running from the end of the first session by specified dates corresponding 
to the time limits meet the need for practical implementation of Article 47 of the Constitution. 
(Decision n° 95-367 DC, 29 Ncrvember 1995, para. 4, p. 233) 

Respect for economic and financial equilibrium - New expenditures arising in the 
course of the year 

Disruption of economic and financial equilibrium 

Although the second paragraph of section 1 and section 4 of the Ordonnance of 2January1959 
reserve exclusively for Finance Acts the determination of the economic and financial equilib
rium, the estimates and authorization of resources assigned to central government and the 
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forecast of the proceeds of the various taxes levied for the benefit of central government, this 
does not preclude an ordinary act, even one affecting the implementation of the budget as is 
the case with the Act referred, from providing for a change to a tax prior to enactment of the 
Finance Act that is to secure its implementation in budgetary terms. 
(Decision n° 95-365 DG, 27 July 1995, para. 4, p. 214) 

Budgetary control 

Assessment of tax and non-tax revenue of central govermnent 

Impact on budgetary balance of measures enacted by ordinance 

Substitution of support from the social security sinking fund for support from the old-age 
solidarity fund in financing central government budget's function of taking over social debts 
as at 31December1993, forwhich provision was made bysection 1 (8) of the Act enabling the 
Government to reform the social security system, would have no impact on budgetary balance 
and could be decided by ordinance before being incorporated in the next following Finance 
Act. 
(Decision n ° 95-370 DG, 30 Decemher 1995, para. 30, p. 269) 

Universality of the budget 

Allocation of revenue - Obligation to allocate revenue without deducting expenditure 

Failure to allocate revenue 

It was legitimate for the legislature to secure additional resources for the central government 
budget by requiring the National Organization oflndustry and Commerce (ORGANIC) to pay 
a sum of 680 million francs withdrawn from funds deposited at the Caisse <les Dépôts et 
Consignations. This provision, which was not accompanied by a provision allocating the 
revenue, is a provision to secure general balance in the budget and was not contrary to the 
principle of necessity in revenue matters. 
(Decision n" 95-371 DG, 29 Decemher 1995, paras 10, 11and12, p. 265) 

Subsidiary budget 

The principles of unity and universality of the budget were applicable to the subsidiary budget 
for social security benefits in agriculture, and it was not lawful to enact that permanent 
expenditure items should be covered by the agricultural old-age pension scheme, but it was 
legitimate for the legislature, given the nature of the expenditure, to remove it from the list of 
expenditure categories to be charged to the budget. It followed that transferring the cost of 
pension increases based on number of children from the subsidiary budget for social security 
benefits in agriculture to the old-age solidarity fund was not unconstitutional. 
(Decision n" 95-369DG, 28Decemher1995, paras 14to 16, p. 257; cf 94-351 DG, 29December 1994,paras 7to 9, 
p. 140) 

Content and presentation of Finance Acts 

Provisions which can be included in a Finance Act 

Taxes of all kinds 

Although, by the penultimate paragraph of section 2 of the Ordonnance of 2January1959, 'the 
Finance Act for the year may be amended in the course of the year only by a Finance 
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(Amendment) Act, this provision must be seen in the light of Article 34 of the Constitution, 
whereby 'The rules governing the following shall be enacted by Parliament : ... the basis of 
assessment, the rate and modes of collection of taxes of ail kinds ... ', and of section 1 of the 
Ordonnance of 2January1959, whereby « Finance Acts may also contain any provisions relating 
to the basis of assessment, the rate and modes of collection of taxes of ail kinds ». It follows that 
tax provisions are not among those that are reserved exclusively for Finance Acts but may be 
enacted in ordinary acts. 
(Decision n° 95-365 DC, 27 ]uly 1995, para. 3, p. 214) 

Impact of a provision on revenue in a subsidiary budget 

A provision having the purpose of adopting measures to raise revenue for the civil aviation 
subsidiary budget bas a direct impact on central government resources and is accordingly 
within the proper purview of a Finance Act. 
(Decisiun n° 95-369 DC, 28 December 1995, paras 28 to 30, p. 257) 

Distribution of aggregate public supply allocation 

It is legitimate for provisions altering the amount of the aggregate allocation (by abolishing the 
first portion) to such an extent that the rules governing its distribution, which are intimately 
bound up with them, are themselves affected to be enacted in a Finance Act. 
(Decisiunn° 95-369DC, 28December 1995,paras 17and19,p. 257 ;cf. 89-268DC, 29December 1989, para. 27, 
p. 110) 

General provision to satisfy a financial need of central government 

A provision whereby the Caisse des Dépâts et Consignationswas to be substituted for the housing 
guarantee fund for the management and financing of loans to social housing associations, 
together with a provision removing 15 billion francs from the Caisse des Dépôts et Consignations 
as being the excess subsidies paid by central government to the social housing guarantee fund, 
constitutes a general provision to satisfy a financial need of central government and is 
accordingly a provision of the kind that may legitimately be enacted in a Finance Act. 
(Decisiun n° 95-371 DC, 29 December 1995, paras 2, 4 and5, p. 265) 

Provisions that may not be made in a Fmance Act 

Establishment of the Public Savings Bank reserve and guarantee fund 

A provision for the establishment of the Public Savings Bank reserve and guarantee fund is out 
of place in a Finance Act. 
(Decisionn° 95-371DC,29December 1995, paras 8 and 9, p. 265) 

Exclusive sphere of Fmance Acts 

Bysection 32 (II) of the Act referred, The document provided for by section 132 of the Finance 
Act for 1992 (No 91-1332, 30.12.1991) shall be accompanied by a document summarizing 
central-government expenditure under ail heads and for ail departments in ail regions and 
expenditure and charges on central-government revenue allocated to local authorities. The 
summary of appropriations allocated to public development projects shall be appended to the 
Finance Act for the year. The summary shall set out ail direct investment expenditure and 
grants made by central government and investment expenditure undertaken by bodies of 
whatever status that exercise functions in the public interest for the performance of the 
national structure plan, local plans, planning contracts and planning legislation. A survey of 
the measures undertaken in France with assistance from the Community Structural Funds 
since 1989 shall be appended to the Finance Act for each year. It shall retrace the actual flow 
of funds into France by recording allocations or endowments for each recipient body. It shall 
record separately amounts allocated to the budget of each ministry, delegations to Prefects 
and, where applicable, allocations direct to final recipients. The second paragraph of sec
tion 1 of Ordonnance n° 59-2 of 2January 1959 enacting the lnstitutional Act governing 

-402-



Finance Acts provides that provisions organizing parliamentary information and control 
procedures must be enacted in a Finance Act. Section 32(II) of the Act referred organizes 
procedure for informing Parliament on the management of the public finances and is 
contrary to the Ordonnance. The relevant provisions encroach on the area reserved for Finance 
Acts and must accordingly be declared unconstitutional. 

(Decisùm n° 94-358 DC, 26January 1995, paras 54 and55, p. 183) 

By section 68 (VI) of the Act referred, 'From 1998, a report on the results obtained in the effort 
to narrow the resource gaps between local authorities shall be appended to the Finance Act for 
the year'. For the same reasons as section 32 (II) (supra), this encroaches on the area reserved 
for Finance Acts and must accordingly be declared unconstitutional. 

(Decision n° 94-358 DC, 26 January 1995, para. 58, p. 183) 

A section of the Institutional Act governing the status of the judiciary provides for certain 
members of the judiciary to be appointed in excess of the number of posts authorized by the 
budget for the first class in the first grade. By the fifth paragraph of section 1 of the 
Institutional Act governing Finance Acts 1959, to which Article 34 of the Constitution refers, 
posts may not be established or converted except as authorized by a Finance Act. It is not 
legitimate for the legislature to provide for the recruitment of judges without prior establish
ment of posts by Finance Act. Unconstitutional. 

(Decisionn°94-355DC,10January1995,para. 32,p. 151) 

PRESIDENT OF THE REPUBLIC 

RULES PERTAINING TO THE PRESIDENTIAL ELECTION 

Funding of campaigns for the election of the President of the Republic 

Jurisdiction of the Constitutional Council 

Reduction in maximum of authorized electoral expenditure by candidates at first and second 
rounds of voting. In providing that the new provisions would have effect from the date of entry 
into force of the Act, the legislature was intending to secure uniform application to ail 
candidates and thus did not act contrary to the principle of equality. 

(Decisionn° 94-353/356DC, ll]anuary 1995,para. 6,p. 166) 

It is for the Constitutional Council, wherever it ascertains that the maximum permissible 
amount of expenditure has been exceeded, to determine the amount in excess that the 
candidate must repay to the Treasury. 

(Decision n° 94-353/356DC, llfanuary 1995, para. 7, p. 166) 

The Act requires campaign accounts to be published within the month following the end of 
the two-month period allowed for their presentation to the Constitutional Council. Publica
tion of the accounting document presented by the candidate does not constitute approval of 
it. 

(Decisionn° 94-353/356DC, ll]anuary 1995,para. 8,p. 166) 

The reimbursement to candidates of sums to be borne by central government is not to be 
made if the candidate's accounts are not approved by the Constitutional Council. 

(Decisionn° 94-353/356DC, llfanuary1995,para. 11,p.166) 
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ELECTION 

Eligibility 

Establishment of list of candidates 

Complaints to Constitutional Council 

List of candidates for first ballot 

On the date of filing of the application, the list of candidates for the first ballot for the 
presidential election, set for 23 April, had not been published. The application was not 
admissible. 
(Mr Guegan, 5 April 1995, para. 2, p. 30; Mr Huberdeau, 6 April 1995, para. 2, p. 39; Mr Coubez, 6 April 1995, 
para. 3, p. 35; Mr Oranger, 9 April 1995, para. 3, p. 45) 

The Constitutional Council had received no representations on behalf of the applicant, who 
lacked locus standi to object to the list of candidates for the presidential election. Application 
inadmissible. 
( Mr Coubez, 9 April 1995, para. 2, p. 4 9 ; Mr Oranger, 9 April 1995, para. 5, p. 4 5 ; Mr Corn ut, 9 April 1995, 
para. 2, p. 43; Mrs Caudie, 9 April 1995, para. 2, p. 51; Mr Bidalou, 9April1995, para. 2, p. 41) 

The sole purpose of the procedure established by section 7 of the Decree of 14 March 1964, 
whereby any person nominated was entitled to object to the establishment of the list of 
candidates for the presidential election, was to enable applicants who believed they had a 
grievance to dispute the validity of the decision on grounds of validity of the nominations, 
consent of the candidates, registration of the sealed statement of their assets and their 
undertaking to present a fresh statement in the event of their successful election. The 
circumstances pleaded in this case, namely that pressure had been brought to bear on certain 
persons entitled to nominate candidates and that the applicant had not had sufficient access to 
the mass media to present his or her ideas on such a scale as to obtain the requisite number of 
nominations, were immaterial to the question whether the Constitutional Council had estab
lished the list of candidates for the presidential election in a proper manner. 
( Mrs Néron, 9 April 1995, paras 2 and 3, p. 5 3 ; Mr Lebel, 9 April 1995, p. 4 7) 

By section 3-V of the Act of 6 N ovember 1962 providing for the election of the President of the 
Republic by universal suffrage, « Detailed rules for the application of these institutional 
provisions shall be determined by decree of the Conseil d'Etat ». The Act was adopted by the 
people at a referendum and was the direct expression of national sovereignty and conferred 
on the Government the broadest powers to take all measures needed to ensure that it was 
implemented. It followed that the applicant had no valid grounds for arguing that the 
Government had acted ultra vires when determining rules for the presentation of candidates 
in sections 3 and 4 of the Decree of 14 March 1964 and procedures for objecting to the list of 
candidates in section 7. 
(Mrs Néron, 9April1995, para. 1, p. 53) 

By section 2 of the Decree of 14 March 1964, «Nominations for the Presidency of the 
Republic shall be made to the Constitutional Council after the Decree calling the election has 
been promulgated and shall reach it by midnight on the nineteenth day preceding the first 
ballot ». This did not mean that the person making a nomination had to ensure personally that 
it reached the Constitutional Council. Nor did it preclude one or more nomination papers 
being presented to the Council by the candidate himself or a political party supporting him. 
(Mrs Néron, 9April1995, para. 5, p. 53) 

Election campaign 

Radio and television 

The fact, argued by the complainant elector, that certain recommendations and decisions 
issued by the Conseil supérieur de l'audiovisuel prior to the first round of voting had been agreed 
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on by an improper procedure for the purposes of section 46 of the Ordonnance of 7 N ovember 
1958 had not in the circumstances of the case affected either the propriety or the honesty of 
the election. 
(Proclamation of results of presidential e/ection of 10, 11and12 May 1995, para. 18, p. 60) 

Tracts 

It was alleged that in the department of Loire support for a candidate in the second ballot was 
published by the local press on the day before polling day and that material defaming one of 
the two candidates was published. It was further alleged that pamphlets urging electors to vote 
for one of the candidates were distributed to elderly persons at the same time as the 
candidates' official manifestos. These facts could be regarded as not having influenced the 
outcome of the election since the reality of the expression of support was not disputed, there 
was no allegation that the candidate attacked had had no opportunity to reply to the pamphlet 
complained of and the complainant had neither determined nor even estimated the volume 
distributed. 
(Proclamation ofresults ofpresidentiaJ, e/ection of 10, 11and12 May 1995, para. 6, p. 60) 

Electoral operatlons 

Organization of ballot 

Polling stations. Distribution of functions and composition 

The delegate representing the Constitutional Council had recorded repeated irregularities, 
notably the presence of the returning oflicer alone at the ballot table and the presence of an 
insuflicient number of oflicers. Results for the polling station annulled. 
(Proclamation ofresults ofpresidential e/ection of 10, 11and12 May 1995, para. 5, p. 60) 

Proceedings during the ballot 

Checks on voters' identities 

Voters' identities were not checked throughout the time allowed for polling, contrary to 
sections L 62 and R 60 of the Electoral Code, despite observations made by a member of the 
judiciary delegated by the Constitutional Council. Given the persistent refusai of the relevant 
polling stations to comply with the mies, the result of the ballot there was annulled. 
(Declaration of 26 April 1995, paras 4, 5, 6 and 9 (adapted), p. 55) 

Result of the ballot annulled at polling station where voters' identities were not checked 
throughout the time allowed for polling, contrary to sections L 62 and R 60 of the Electoral 
Code, despite observations made by a member of the judiciary delegated by the Constitutional 
Council. 
(Proclamation ofresults ofpresidential e/ection of 10, 11and12 May 1995, paras 3, 8, 9, 12and16, p. 60) 

Additional information gathered during a supplementary investigation ordered by the Con
stitutional Council after the Declaration of26 April 1995 revealed that, although at two polling 
stations in a commune until noon at the poli of 23 April no identity checks had been made 
before voters were given their envelopes, contrary to section L 62 of the Electoral Code, 
identities were checked when votes were actually cast, as required by section R 60. The votes 
cast at the relevant polling stations could accordingly be counted in the total. 
(Proclamation of results ofpresidential e/ection of 10, 11and12 May 1995, para. 15, p. 60) 

Miscellaneous imperfections 

Ballot papers, ail for the same candidate, were found to be in envelopes not conforming to 
regulations, and the polling station report made no mention of a shortage of regulation 
envelopes. The signatures in the voting register were not counted before the ballot box was 
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opened, and the number of envelopes in the box was different from the number of signatures. 
The ten offending ballot papers were annulled. 
(Declaration of 26 April 1995, para. 3, p. 5 5) 

In the commune of B ... the polling station supplied voters attending between 12 40 and 
14 OO hours with ballot envelopes that did not meet regulations as regards colour, size and 
inscriptions. The polling station thereby violated section L 60 of the Electoral Code. The 
violation was punishable pursuant to section L 66. It was impossible for the Constitutional 
Council to verify that the ballot had been conducted properly. The result of the ballot at the 
polling station was annulled. 
(Declaration of 26 April 1995, para. 7, p. 55) 

A wooden ballot box was used. The result of the ballot at the polling station was annulled. 
(Declaration of 26 April 1995, para. 1, p. 55) 

Two ballot boxes were present in the same polling station. The result of the ballot there was 
annulled. 
(Declaration of 26 April 1995, para. 2, p. 55) 

A metal ballot box was used. The result of the ballot at the polling station was annulled. 
(Proclamation of resu/is of presidential election of 10, 11and12 May 1995, para. 7, p. 60) 

The sole polling station for the commune of S ... was closed from 1230 to 1350 hours, and the 
ballot box was left unattended for one hour and twenty minutes. Interrupting polling and 
closing the polling station contrary to section R 41 of the Electoral Code were irregularities. In 
the circumstances, the results for the polling station must be annulled. 
(Proclamation of results of presidential election of 10, 11 and 12 May 1995, para. 2, p. 60) 

The envelopes made available to voters at a polling station were those prepared for use at the 
1988 presidential election. There was no impact on the propriety of the electoral procedure 
since a uniform mode! was used for ail voters at the station and the envelopes met the 
requirement of section L 60 of the Electoral Code that envelopes be of a different colour from 
that used at the preceding election. 
(Proclamation of results ofpresidential e/ection of 10, 11and12 May 1995, para. 14, p. 60) 

The fact that each voter had cast a vote was not confirmed by the voters' own signatures on the 
register, contrary to the third paragraph of section L 62-1 of the Electoral Code. Result of the 
ballot at the relevant polling station annulled. 
(Proclamation ofresu/is ofpresidential e/ection of 10, 11and12 May 1995, para. 1, p. 60) 

Two ballot boxes were present in the same polling station. The result of the ballot there was 
annulled. 
(Proclamation of resu/is of presidential election of 10, 11 and 12 May 1995, para. 9, p. 60) 

Sortingandcounting 

Number of signatures on polling register not same as number of ballot papers and ballot 
envelopes in the ballot box 

For every polling station where the number of voters' signatures in the register was lower than 
the number of ballot papers in the ballot box, the Returns Committee decided to deduct from 
the number of votes cast for each candidate, provided he had received enough votes to make 
it possible, a number equal to the difference recorded, viz. 65. The effectwas to annul 572 votes 
cast in lawful manner. The results of the operation undertaken by the Returns Committee 
should be rectified, and the number of votes cast for each candidate should be credited with 
the number deducted by the Committee. 
(Declaration of 26 April 1995, para. 8, p. 55) 

For every polling station where the number ofvoters' signatures in the register was lower than 
the number of ballot papers in the ballot box, the Returns Committee decided to deduct from 
the number of votes cast for the leading candidate a number equal to the difference recorded. 
The effect of this operation, which was ultra vires the Committee having regard to the first 
paragraph of section 26 of the Decree of 14 March 1964, was to annul 12 votes which, given the 
narrowness of the discrepancy, must be regarded as having been cast in lawful manner. The 
results of the operation undertaken by the Returns Committee should be rectified. 
(Proclamation ofresu/is ofpresidential e/ection of 10, 11and12 May 1995, para. 13, p. 60) 
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Disputes 

Jurisdiction of Constitutional Council 

Power of rectification 

For every polling station where the number of voters' signatures in the register was lower than 
the number of ballot papers in the ballot box, the Returns Committee decided to deduct from 
the number of votes cast for the leading candidate a number equal to the difference recorded. 
The effect of this operation, which was ultra vires the Committee having regard to the first 
paragraph of section 26 of the Decree of 14 March 1964, was to annul 12 votes which, given the 
narrowness of the discrepancy, must be regarded as having been cast in lawful manner. The 
results of the operation undertaken by the Returns Committee should be rectified. 
(Proclamation ofresults of presidential ekction of 10, 11and12 May 1995, para. 13, p. 60) 

Questions not within jurisdiction of Constitutional Council 

The application was for a declaration that the Decree of 14 March 1964 was unconstitutional, 
on the grounds that it established a National Control Commission and provided for an official 
campaign period of only a fortnight, which was too short to secure the principle of equality 
between ail candidates. No jurisdiction. 
(Mr Bidalon, 5 April 1995, p. 32) 

The application was for annulment of a circular issued by the Minister of the Interior 
concerning the lodgment of nomination forms for the presidential election on the ground 
that it withheld the right to make nominations from the delegated mayors of associations of 
communes and the mayors of the Marseille and Lyon arrondissements. In the circumstances 
the Constitutional Council had no jurisdiction to deal with the submissions made to it. 
(Mr Bidalou, 5 April 1995, p. 32) 

The application was for annulment of a circular issued by the Minister of the Interior 
concerning the lodgment of nomination forms for the presidential election on the grounds 
that it withheld the right to make nominations from the delegated mayors of associations of 
communes and the mayors of the Marseille and Lyon arrondissements. In the circumstances 
the Constitutional Council had no jurisdiction to deal with the submissions made to it. 
(Mr Durand, 6April1995, para. 1, p. 37) 

Complaints procedure 

Locus standi of complainant and form of complaint 

It follows from section 28 of the Decree of 14 March 1964 that only the candidates themselves 
and the representative of the State have standing to complain direct to the Constitutional 
Council. A voter may dispute the electoral operation only by demanding that his complaint be 
registered in the official report of the polling station. Complaints addressed direct to the 
Constitutional Council are accordingly inadmissible. 
(Proclamation ofresults of presidential ekction of 10, 11and12 May 1995, para. 18, p. 60) 

Campaign accounts 

Content of accounts 

Expenditure 

General principles 

The wording of section L 52-12 of the Electoral Code was established by Act n° 95-65 of 
19January1995, made applicable to the presidential election by Institutional Act n° 95-72 of 
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20 January 1995. Among other things, the explicit statement that the candidate's consent 
might be tacit was removed. As the legislation stood, it followed that expenditure not entered 
in the campaign accounts could not be taken into consideration unless the documents on the 
file, duly interpreted by the investigation, revealed either that the candidate decided or 
approved the commitment of the expenditure or clearly manifested his will to benefit, in his 
election campaign, from the activities that generated the expenditure committed for his direct 
bene fit. 
(Decision on the campaign accounts of Mr Philippe DE VIUJERS, 28 and 29 September and 3, 5 and 11 October 1995, 
paras 2 and 3, p. 105 ; if. Decisions of same dates on the campaign accounts of Mr Jean-Marie LE PEN, p. 108 ; 
Mr Jacques CHIRAC, p. 111; Mr Lionel JOSPIN, p. 131; Mrs Dominique VOYNEI', p. 121; Mr Edouard 
BALLADUR,p.126;Mr&bertHUE,p.135) 

Expenditure requiring to be recorded in the accounts 

Rent for premises used for campaign headquarters by departmental RPR federations ; oper
ating expenses of such headquarters. 
(Decision on the campaign accounts of Mr Jacques CHIRAC, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 4, p. 111) 

Only the national campaign headquarters, the headquarters of the Paris support committee 
and the campaign headquarters at Sète have invoices for operating expenditure recorded in 
the campaign accounts. But other invoices in the accounts point to the existence of 25 other 
headquarters occupied by campaign support committees, and a further 84 support commit
tees notified the National Campaign Accounts and Political Funding Committee of the 
addresses of their departmental headquarters. The investigation revealed that the candidate 
regularly held meetings of representatives of political associations set up to support his 
candidature. It was accordingly necessary to add to the accounts expenditure on renting, 
maintaining and operating 109 campaign headquarters which worked locally for three 
months. 
(Decision on the campaign accounts of Mr Edouard BALLADUR, 28 and 29 Septemher and 3, 5 and 11 October 1995, 
para. 4, p. 126) 

Telephone charges at a party's premises throughout the election campaign. 
(Decision on the campaign accounts of Mr Robert HUE, 28 and 29 September and 3, 5 and 11 October 1995, para. 6, 
p. 135) 

Rent, maintenance and operation of premises used for the presidential election campaign 
with the candidate's agreement. 
(Decision on the campaign accounts of Mr Jacques CHIRAC, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 5, p. 111) 

Rent for premises used for public meetings, telecommunications charges incurred in connec
tion with public meetings, travel costs of personalities attending public meetings, cost of 
printing and distributing invitations, posters and tracts announcing public meetings. 
(Decision on the campaign accounts of Mr Jacques CHIRAC, 28 and 29 Septemher and 3, 5 and 11 October 1995, 
paras 7, 8, 9, 10, 11 and 12, p. 111) 

The candidate confirmed that 38 public meetings were organized by parties and organizations 
supporting his candidature, but no evidence of expenditure was produced. As the meetings 
were public, it had to be assumed that expenses were incurred. They should be added to the 
campaign accounts. 
(Decision on the campaign accounts of Mr Lionel JOSPIN, 28 and 29 September and 3, 5 and 11 October 1995, para. 6, 
p. 131) 

Rent of premises for public meetings and ancillary expenditure, including sound and image 
projection and lighting. 
(Decision on the campaign accounts of Mr Edouard BALLADUR, 28 and 29 Septemher and 3, 5 and 11 October 1995, 
paras 8 and 9, p. 126) 

Cost ofinvitations, posters and tracts announcing public meetings. 
(Decision on the campaign accounts of Mr Edouard BALLADUR, 28 and 29 septemher and 3, 5 and 11 October 1995, 
para. Il, p. 126) 

Cost of hiring various premises used for public meetings. 
(Decision on the campaign accounts of Mr Robert HUE, 28 and 29 September and 3, 5 and 11 October 1995, para. 8, 
p. 135) 
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Expenditure incurred for travel by national personalities and for holding public meetings 
overseas. 
(Decision on the campaign accounts of Mr Jacques CHIRAC, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 13, p. 111) 

The publication of a work should not normally be regarded as an act of campaign advertising 
simply because the au th or was a candidate. But expenditure on promoting a work published in 
January 1994 of a content comparable to campaign advertising was to be treated in the same 
way as campaign expenditure. Moreover, the candidate's publication inJanuary 1995 of a work 
outlining his campaign was an expenditure item indissociable from his election campaign. 
The cost of publishing and marketing the work must accordingly be taken into account. 
(Decision on the campaign accounts of Mr Jacques CHIRAC, 28 and 29 September and 3, 5 and 11 October 1995, 
paras 15 and 16, p. 111) 

A work published and marketed by a publishing house and presented by the candidate himself 
as his election manifesto was expenditure indissociable from his election campaign. The cost 
of publishing and marketing the work must accordingly be taken into account. 
(Decision on the campaign accounts of Mr Lionel JOSPIN, 28 and 29 september and 3, 5 and 11 October 1995, para. 4, 
p. 131) 

The publication of a work should not normally be regarded as an act of campaign advertising 
simply because the author was a candidate. But in his work «L'action pour la réforme», 
published in February 1995, the candidate outlined his campaign manifesto. The expenditure 
was consequently indissociable from his election campaign. The cost of publishing and 
marketing the work must accordingly be taken into account. 
(Decision on the campaign accounts of Mr Edouard BAILADUR, 28 and 29 septemher and 3, 5 and 11 October 1995, 
para. 13, p. 126) 

Equivalent value of making available of a political party's national headquarters and local 
premises. 
(Decision on the campaign accounts of Mr Robert HUE, 28 and 29 September and 3, 5 and 11 October 1995, para. 5, 
p. 135) 

Expenditure not requiring to be recorded in the accounts 

The cost of organizing a reception on the evening of the second round ofballoting should not 
be treated as campaign expenditure and should be deducted from the agent's accounts. 
(Decision on the campaign accounts of Mr Lionel JOSPIN, 28 and 29 September and 3, 5 and 11 October 1995, para. 3, 
p. 131) 

The services rendered by the accountant in preparing the campaign accounts were charged to 
the accounts. This is not an item of expenditure incurred for the election of the candidate 
within the meaning of section L 52-12 of the Electoral Code. It should be deducted from the 
total of the agent's campaign account. 
(Decision on the campaign accounts of Mrs Dominique VOYNET, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 5, p. 121) 

The entire expenditure of the newspaper Vert contact from July 1994 to April 1995 was 
charged to the account. The newspaper was not brought out specifically for the elections ; it 
has for many years been the Verts' party weekly. Issues predating Mrs Voynet's statement of 
candidature do not appear to be election campaign material. Sorne of the articles in subse
quent issues are of a general nature and not devoted specifically to promoting the candidate. 
The cost of publishing the paper cannot, therefore, be entirely regarded as campaign 
expenditure within the meaning of section L 52-12 of the Electoral Code. Given the volume of 
expenditure involved, the number of issues and the number of pages, it is fair to confine the 
application of the campaign accounts benefits to one halfthe total expenditure incurred after 
Mrs Voynet declared her candidature. 
(Decision on the campaign accounts of Mrs Dominique VOYNET, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 6, p. 121) 

The entire cost of issues 220 ( 15 March 1995) to 225 ( 19 April 1995) of Rouge et Vert, the 
weekly publication of Alternative Rouge et Verte for several years and not established specifi
cally for the election, was charged to the campaign account. Sorne of the articles in the paper 
are of a general nature and not devoted specifically to promoting the candidate or her 
programme. The cost of publishing the paper cannot, therefore, be entirely regarded as 
campaign expenditure within the meaning of section L 52-12 of the Electoral Code. Given the 
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volume of expenditure involved in publishing the live issues and the number of pages, it is fair 
to confine the application of the campaign accounts benefits to one half the total expenditure 
incurred after Mrs VOYNET declared her candidature. 

(Decision on the campaign accounts of Mrs Dominique VOYNET, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 7, p. 121) 

The candidate's campaign accounts recorded invoices for the cost of organizing an evening 
event at the campaign headquarters on the day of the first round ofballoting and a meeting of 
campaign support committees in a Paris hotel the day after. This expenditure could not be 
treated as campaign expenditure. It should be deducted from the candidate's expenditure 
account. 

(Decision on the campaign accounts of Mr Edouard BALLADUR, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 14, p. 126) 

Contents of account 

Revenue 

Period during which funds may be gathered 

The combined effect of sections L 52-4, L 52-5, L 52-6 and L 52-8 of the Electoral Code, made 
applicable to presidential elections by section 3 of the Act of 6 November 1962, was that 
candidates for the presidential elections held on 23 April and 7 May were precluded from 
gathering campaign funds after 7 May, when the second round ofballoting was held and the 
final result was known. The relevant sections, by reason of their general purpose, did not 
preclude the campaign accounts from recording amounts actually received after the elections, 
but only on condition that such payments followed committnents entered into before the 
election. 

(Decision on the campaign accounts of Mr Jacques CHEMJNADE, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 4, p. 118) 

Donations 

Where the Constitutional Council, in the exercise of the powers conferred on it by the third 
paragraph of section 3-II of the Act of 6 November 1962 as amended, automatically enters in 
the candidate's campaign accounts an amount to represent underpricing, a direct or indirect 
benefit, a service or benefit in kind enjoyed by the candidate, section L 52-17 of the Electoral 
Code requires that such amounts be recorded as donations within the meaning of 
section L 52-8. In treating amounts thus automatically recorded on an equal footing with 
donations, the legislation intended to subject them to the same rules. They are accordingly 
subject to sections L 52-4, L 52-5, L 52-6 and L 52-8 of the Electoral Code. 

Examination of the campaign accounts deposited by the candidate reveals that he received 
amounts totalling 2 340 990 francs declared to be interest-free loans given by individuals. The 
investigation revealed that 1 711 450 francs of this, that is more than a third of ail declared 
revenue, was made available by 21 contracts concluded after 7 May 1995. Given the impor
tance of these resources for the financing of the campaign, the interest-free nature of the loans 
constitutes a benefit to the candidate that must be treated as a gift to which section L 52-17 of 
the Electoral Code applies. Given the date of the contracts, the volume of resources involved 
and the systematic character of the benefits given, the campaign accounts must be held to have 
been prepared in manner contrary to sections L 52-4, L 52-5, L 52-6 and L 52-8 of the Electoral 
Code and must accordingly be rejected. 

Decision on the campaign accounts of Mr Jacques CHEMJNADE, 28 and 29 September and 3, 5 and 11 October 1995, 
paras 5 and 6, p. 118) 
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Reimbursements by the State 

Reimbursement may not exceed the amount of expenditure recorded in the election agent's 
accounts nor the amount of the candidate's actual contribution to expenditure actually 
committed on that account for the purposes ofhis campaign. 
(Decision on the campaign accounts of Mr Philippe DE VIILIERS, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 10, p. 105; cf. Decisions of same dates on the campaign accounts of Mr Jean-Marie LE PEN, p. 108; Mr Jacques 
CHIRAC, p. 111; MrsArletteLAGUIUER, p. 116; Mr Lionel JOSPIN, p. 131; MrsDominique VOYNET, p. 121; 
MrEdouardBALLADUR, p. 126; Mr Robert HUE, p. 135) 

The investigation revealed that a political party had supplied a candidate with benefits in kind. 
The corresponding expenditure and revenue should consequently be recorded in column B 
of the campaign accounts ( expenses incurred by a political party on behalf of a candidate not 
generating an entitlement to reimbursement by the State). 
(Decision on the campaign accounts of Mr Jean-Marie LE PEN, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 5, p. 108) 

The amount of expenditure to be reimbursed should be confined to expenditure recorded in 
the financial agent's accounts and not exceed the amount of the candidate's actual contribu
tion. Amounts invoiced to Lutte Ouvrière and paid by that party, entered in column B 
(political parties) of the campaign accounts, must accordingly be regarded as borne by the 
party and not reimbursable. 
(Decision on the campaign accounts of Mrs Arlette LAGUIUER, 28 and 29 September and 3, 5 and 11 October 1995, 
para. 4, p. 116) 

Benefit of account surplus (if any) enjoyed by the Fondation de France 

It emerged from evidence supplied by the candidate in support ofhis accounts that a political 
party made him a reimbursable advance to balance his accounts. If the candidate's contribu
tion to his agent is reimbursable, it is nota definitive revenue item. The agent's account is not 
therefore in surplus. There is accordingly no ground for the benefit of such surplus to be 
enjoyed by the Fondation de France as provided for by section 3-II of the Act of 6 November 
1962. 
(Decision on the campaign accounts of Mr Lionel JOSPIN, 28 and 29 September and 3, 5 and 11 October 1995, paras 10 
and 13, p. 131) 

The candidate's campaign financing association contracted a bank Joan to be recorded in the 
campaign accounts as the candidate's contribution to his agent. If the candidate's contribu
tion is reimbursable, it is nota definitive revenue item and the agent's account is not therefore 
in surplus. There is accordingly no ground for the benefit of such surplus to be enjoyed by the 
Fondation de France as provided for by section 3-II of the Act of 6 November 1962. 
(Decision on the campaign accounts of Mr Edouard BALLADUR, 28 and 29 September and 3, 5 and 11 October 1995, 
paras 19 and 20, p. 126) 

POWERS AND JURISDICTION 

Power of appointment to civil and military posts 

Temporary judicial appointments are made in the same way as appointments to the ordinary 
bench on a proposai from the general meeting of the bench of the Courts of Appeal and with 
the assent of the committee set up pursuant to section 34 of the Courts Statute following a 
probationary period of service on the bench. The judges thus recruited are appointed for a 
non-renewable term of seven years. The sole function of the promotions committee set up 
under section 34 is to investigate candidates' aptitude for the judicial function. Its involvement 
is not contrary to Articles 13 and 65 of the Constitution relating to the powers of the President 
of the Republic, the Minister of Justice and the Conseil supérieur de kt magistrature. The 
exception to the procedure established by section 27-1 ('transparency') isjustified by specific 
considerations of terms of recruitment. By having regard to these specific considerations, the 
Institutional Act did not contravene the equality principle. 
(94-355DC, 10January1995,para.11,p.151) 
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Where a reference is made toit under the second paragraph of Article 37 of the Constitution, 
it is solely for the Constitutional Council to determine whether the provisions referred are 
within the power to enact laws or the power to make regulations. 

(95-177 L, 8June 1995, para. 1, p. 211) 

It follows from section 1 of the ordinance of 28 November 1958 that it is within the power to 
make regulations to establish the list of public establishments, public enterprises and state
owned companies whose importance is such as to warrant appointment by the Cabinet. 

(Decision n° 95-177 L, 8June 1995, para. 4, p. 211) 

Extraordinary sessions of Parliament 

By the first paragraph of Article 29 of the Constitution, « At the request of the Prime 
Minister .. ., Parliament shall convene in extraordinary session to consider a specific agenda. » 

This means that an extraordinary session of Parliament may be devoted only to questions 
piaced on its agenda by the President of the Republic, but does not prevent the President, at 
the Prime Minister's request, from changing the agenda originally set. 

(95-365 DC, 27 July 1995, paras 7 and 8, p. 214) 

TERRITORY OF TIIE REPUBLIC - LOCAL AUTHORITIES 

AUTO NO MY OF LOCAL AUTHORITIES 

Principles 

Cooperation between local authorities 

No violation of principle of autonomy 

The possibility open to local authorities of joining a foreign public-sector body or taking a 
share in the capital of a foreign body corporate has the sole object, in the context of frontier 
cooperation arrangements, of running a public service or undertaking an investment of 
interest to all the parties concerned. Such cooperation between local authorities must comply 
with France's international obligations. A local authoritywishing to join aforeign public-sector 
body or take a share in the capital of a foreign body corporate must obtain approval by Conseil 
d'Etat decree and enter into an agreement with the relevant foreign body or bodies. The 
agreement must specify its duration, financial rules and supervision arrangements ; no single 
foreign body corporate may hold more than 50 % of the rights and duties. The agreement may 
not enter into force until it has been put before the central-government representative in the 
department exercising responsibility for verifying legality pursuant to the Act of 2 March 1982. 
The Act established rules governing auditing and publicity of accounts. By section 133-2, no 
agreement ofwhatever kind may be entered into between a local authority or association of 
local authorities and a foreign state. Consequently, joining a foreign public-sector body or 
taking a share in the capital of a foreign body corporate could not encroach on national 
sovereignty. It followed that the Act did not conflict with the legislature's powers by enacting 
the provisions considered. Moreover, the Act conferred a power but did not impose a duty to 
act in this manner ; consequently it did not violate the principle of administrative autonomy of 
local authorities. 

(94-358 DC, 26January 1995, paras 52 and53, p. 183) 

- 412 



Respective powers of central govemment and local authorities 

The Act referred distinguished three priority economic development areas - town planning 
areas, rural development areas and sensitive urban areas, incorporating what are called urban 
redynamization areas. Subsections 1, 2 and 3 of the relevant section defined these concepts. 
Section 43, moreover, provides that town planning areas, rural development areas and urban 
redynamization areas are those defined in the first paragraph of section 1465 of the General 
Tax Code as amended by section 46 and subsection 1 bis of section 1466 A as amended by 
section 52 (Il). Section 1465 A of the General Tax Code as amended by section 52 (Il) of the 
Act referred sets quantitative criteria for defining rural redynamization areas. It was not 
contrary to the principle of equality for the legislature to provide tax incentivés for local 
economic development in selected parts of the country. Such measures did not encroach 
upon the administrative autonomy of local authorities. 
(94-358 DG, 26 January 1995, paras 32 and 34, p. 183) 

The section referred empowers central government to enter into contracts with local authori
ties « for the purpose ofreinforcing public support for the most disadvantaged rural areas by 
seeking convergence between the different forms of public support, increasing the involve
ment of public bodies and adjusting the measures available to local situations ».This entailed 
neither an obligation for local authorities to enter into such contracts nor any weakening of 
commitments liable to be undertaken in contracts between central government and the 
regions. The complaint was unsupported by the facts. 
(94-358DC, 26January 1995, para. 37, p. 183) 

The legislation states that the decisions which it enables must have regard to town and country 
planning policy guidelines and to urban development considerations, as well as to the need to 
preserve balance between residential areas and areas subject to approval. In making provision 
in the legislation relating to town and country planning and to urban development for the 
conclusion of local and regional agreements to reflect specific situations, the legislature 
established a procedure which, far from contravening the equality principle, actually consti
tuted a means of giving efféct toit. It was legitimate to leave to the authoritywith power to make 
regulations the task, subject to administrative judicial review, of determining the areas and 
operations affected by this legislation in the light of relevant practical considerations. 
(94-358DC, 26January 1995,para. 39,p. 183) 

Internai management within local authorities 

Structure 

No violation of principle of autonomy 

By the second paragraph of Article 72 of the Constitution, local authorities are « autono
mously governed by elected councils operating in accordance with the law ». By the third 
paragraph of Article 3 of the Constitution, suffrage « shall always be universal, equal and 
secret ». It does not followfrom these provisions, or indeed from any other principle or rule of 
constitutional value, that there is any reason against delegates from each commune being 
selected from among citizens eligible to be elected to the council of one of the communes 
belonging to the association if, as is the case, they are elected by the decision-making body of 
the commune which they are to represent. 
(94-358DG, 26January 1995,para. 43, p. 183) 

Section 9 of the Act referred determines the information and evaluation functions of a 
groupement d'inté êpublic and then provides that its membership will be drawn from 
representatives of Parliament, local authorities, associations of communes, government 
departments, national associations with relevant technical expertise and local finance com
mittees, and individual members duly qualified. By leaving it for a Conseil d'Etat decree to 
determine how local authorities are to be represented, the Act does not violate the principle 
that local authorities enjoy administrative autonomy and is not contrary to the power con
ferred on the legislative branch by Article 34. 
(94-358 DG, 26January 1995, para. 11, p. 183) 
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The provisions referred changed the financial terms for works undertaken by the Compagnie 
Nationale du Rhône. To finance these works, it was competent for the legislature to renew 
existing contracts between the Compagnie and Electricité de France governing the perfor
mance of their respective public-service functions. This should not be regarded as precluding 
such renewal contracts from containing new clauses. Lastly, the fact that the majority of the 
capital in the Compagnie Nationale du Rhône was held by local authorities was not such as to 
raise a risk that the provisions referred might generate a threat to the administrative autonomy 
of the local authorities. 
(94-358 DC, 26January 1995, paras 23 and 24, p. 183) 

INCORPORATION IN THE REPUBLIC - INDIVISIBILI'IY OF THE REPUBLIC 

No violation of principle of indivisibility of the Republic 
Planning guidelines must, as provided by the legislation, take account of the general orienta
tions of the national structure plan provided for by section 2 of the Act. The fact that they apply 
only to certain parts of the country reflects differences in situation and cannot be held to be 
contrary to the principle of equality or to the principle of the indivisibility of the Republic. 
(94-358 DC, 26January 1995, para. 5, p. 183) 
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GLOSSARY 

Arrondissement (de Paris, de Lyon ou de Marseille) : Municipal district of Paris, Lyon or Marseille. 
Parisis divided into twenty districts, Lyon into nine, Marseilles into sixteen, each one is run by 
its own elected council and mayor and has advisory and administrative powers. 

Caisse des Dépôts et Consignations (C.D.C.) : Public financial institution. Does banking business 
and administers public and private funds on behalf of central government to finance low-cost 
housing in particular. 

Conférence des Présidents : Composed of the deputy-speakers of the house, the chairmen of the 
standing committees, the general budget reporter of the Finance committee and the presi
dents of parliamentary parties. This Conférence organizes the agenda of the assembly. The vote 
of each president is weighted in proportion to the number of members of his group. 

Conseil d'Etat: Advises the executive branch on legislation and acts as the supreme adminis
trative court. 

Conseil supérieur de l'audiovisuel (C.S.A.): Independant administrative authority set up by 
statute in 1989 ; has nine members appointed for six years. Regulates the broadcasting 
industry and enjoys quasi criminal enforcement powers in some cases. 

Conseil supérieur de la magi,strature (C.S.M.): The organ which gives opinions on or makes 
recommendations for the promotion of the magistrats du siège and sits as their disciplinary 
council. 

Conseils généraux : Elected by direct universal suffrage by the electors of département (local 
government division set up during the French Revolution) to manage its affairs. 

Fondation de Fronce: An institution charged with receiving, administering and redistributing 
donations made to 370 'sheltered' foundations recognized as promoting the public interest. 

Groupement d'intérêt public (GIP) : A legal entity, comprising public and private agencies, set up 
for a specific period with a precise object in a specific area such as scientific research, 
vocational training, culture local development. 

Interprétation Neutmlisante : Interpretation by the Constitutional Council that makes the law 
consistant with the Constitution. 

Journal offidel: Official gazette, published daily, containing statutes, decrees, orders and other 
governmental material and reports of the proceedings of Parliament. 

Légion d'Homreur : The premier national order of chivalry. 

Magistrats : Members of the judicial courts who may be in charge of rendering justice 
(magistrats du siège), demanding it in the name of the State (Procureur or substitut général and 
parquet, prosecutingmagistrates) orinvestigating criminal cases (juge d'instruction, investigating 
magistrates) . 

Ordonnance: Mentionned in four Articles (16, 38, 47 and 92) in the French Constitution of 
1958. In ail four cases, they are executive orders with legislative value. 

Professeur : Faculty member. 

Tribunal de Grande Instance (T.G.I.) : First degree judicial court within the jurisdiction of a cour 
d'appel. 
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