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PARLIAMENTARY ASSEMBLIES 

STATUS OF PARLIAMENTARY MEMBERS 

Membership of the parliamentary assemblies 

Specificity of Senate regulations 

Representation of the collectivité territoriale of Corsica 

The coming into effect of a statute which institutes a new category of collectivités 
territoriales is not subordinate to the previous adoption of an organic law; although 
Article 24 of the Constitution requires that the different collectivités territoriales be 
represented in the Serrate, it does not require each category of the collectivités to have its 
own specific representation; in its written form drawn from article 3 of organic law 
No 86-957 dated August 13, 1986, stating that "there are 304 senators elected in the 
départements, " article L.O. 27 4 of the electoral code only implies that aside from the 
exceptions given in other texts having the value of an organic law, the senators should 
be elected within the framework of the département; this article does not prevent the 
legislative provisions related to the electoral regime of the Serrate from establishing the 
participation in the Serrate electoral college of delegates from the collectivités territo
riales other than those from the département. 

Under these conditions, by stipulating that in the two départements of Corsica conseil
lers régionaux have been replaced by conseillers at the Assemblée de Corse in the 
electoral college for senatorial elections, the articles of the stliltute neither infringed upon 
the power reserved to the organic law by the Constitution, n'or introduced uhconstitutio
nal difference of treatment between Senators who were elected in the départements of 
Corsica and the others. 
(91- 290 DC, May 9, 1991, No. 28 and 29, p. 50) 

(cf. 82-138 DG, February 25, 1982, Yearbook, p. 41) 

ORGANISATION OF PARLIAMENTARY ASSEMBLIES 

Special and standing committees 

Standing committee meetings during the parliamentary recess 

Provisions of a National Assembly resolution composed of two sections: one repealing 
the provisions of article 43 of the rules of parliamentary procedure, which impose the 
condition that for a standing committee meeting to be held during the parliamentary 
recess the majority of the members in office must be present, this condition does not 
apply when the meeting is convened by order of the Government; the other replaces the 
above repealed provisions by provisions according to which, "in ail cases a quorum is 
required for the votes to be valid if a third of the members present so demand" and 
specifies that if the vote cannot take place because the quorum is not reached, then at 
the next sitting, which cannot be held Jess than three hours later, the vote can take place 
and is valid no matter how many members are present. 

These changes are not contrary to the Constitution in view of the rules of parliamentary 
procedure remaining in force which, on the one hand, preserve the possibility for ail the 
members of a standing committee to take part in its work, and on the other hand, uphold 
rules concerning the quorum at the voting stage. 
(91-292 DG, May 23, 1991, No. 3-5, p. 64) 
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Determination of the number of members on special committees 

A modification in Senate rules of parliamentary procedure aimed at substituting a 
provision according to which "special committees can include no more than 24 mem
bers" with a new provision which states that "a special committee includes 37 members," 
is not contrary to any provision of the Constitution. 
(91-295 DG, July 23, 1991, p. 77) 
(cf. 89-252 DG, June 7, 1989, Yearbook, p. 39) 

Referral of bills during the parliamentary recess 

Provisions of a National Assembly resolution containing two sections : the first one adds 
to Article 81 of the rules of parliamentary procedure concerning the introduction of 
bills, a fourth paragraph according to which "bills introduced during the parliamentary 
recess must be announced in the Journal officiel "; the second one repeals the second 
paragraph of article 83 of the rules of parliamentary procedure which stipulates that 
"during the parliamentary recess, at the request of the Government, bills may be sent 
before a standing or special committee for examination". 

Evaluation of the constitutionality of the above provisions with respect to Article 40 of 
the Constitution. 

Article 40 requires that bills drafted by députés must undergo a systematic examination 
for admissibility with regard to this Article, and that this examination must take place 
before the announcement of their introduction and consequently before they can be 
printed, circulated and sent out to the committee, so that the introduction of only those 
bills which have not been declared inadmissible be published. 

The provisions of the National Assembly resolution are not contrary to these require
ments so long as the instructions of the rules of parliamentary procedure remain appli
cable whereby the bills introduced by parliamentary members are sent to the bureau de 
l'Assemblée or to certain members delegated by the Government for this purpose and 
" should their inadmissibility in the sense of Article 40 of the Constitution be obvious, 
their introduction will be refused ". 

Evaluation of the constitutionality of these provisions with respect to Article 43 of the 
Constitution. 

Each parliamentary assembly must define in its rules of parliamentary procedure the 
terms and conditions under which both the Government and either assembly may for
mulate a request intended for the submission of a bill to a committee especially set up 
for this purpose. 

The first paragraph of article 31 of the rules of parliamentary procedure whose provi
sions remain in force provides that the chairman of a standing committee, or a leader of 
a parliamentary party or at least thirty députés may ask for a special commiÙee to be set 
up. 

The provlSlons of article 30, paragraph 2, of the rules of parliamentary procedure 
whereby a special committee must be set up when the request is made by the Govem
ments remain applicable even during the parliamentary recess; it is specified in the same 
article that for bills introduced by the Government the request must be formulated at 
the same time as they are sent to the National Assembly and for bills introduced by 
parliamentary members within two clear days after they have been circulated to ail 
members; under these conditions, inasmuch as it remains possible for the Government 
to request the referral of a bill to a special committee for examination <luring the 
parliamentary recess, the repeal of the provisions of the second paragraph of article 83 
of the rules of parliamentary procedure is not contrary to the Constitution. 
(91-292 DG, May 23 1991, No. 6-14, p. 64) 
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Committees referred to for opinion 

Provisions of a National Assembly resolution to modify the rules of parliamentary 
procedure in order to allow a standing committee to decide for itself that it can give its 
own opinion on a particular matter. 

These provisions which do not apply to bills already undergoing examination by a 
special committee in aêcordance with the first paragraph of Article 43 of the Constitu
tion, are contrary to no principle or rule of constitutional value. 
(91-292 DG, May 23 1991, No. 16 and 17, p. 64) 

Shortened procedures-Simplified adoption procedure 

Provisions of a National Assembly resolution defining the conditions under which the 
simplified adoption procedure may be used; it is provided that the requests for the use of 
this procedure be formulated during a conférence des présidents and that they may 
corne from the Speaker, the Government, the chairman of the committee referred to for 
report, or a leader of a parliamentary party; any member of the conférence des prési 
dents may oppose the adoption of this procedure. 

Article 43 of the Constitution requires that, when no special committee has been set up, 
bills be sent to one of the standing committees for examination, and that the number of 
standing committees is limited to six in each assembly; it follows from this that recourse 
to the simplified procedure for the adoption of a text is in conformity with the Constitu
tion only if the committee referred to for report has been able to examine the text 
beforehand. 
(91-292 DG, May 23 1991, No. 25 and 26, p. 64) 

PARLIAMENTARY PROCEEDINGS 

Parliamentary recess 

Standing committtee meetings 

Provisions of a National Assembly resolution composed of two sections: one repealing 
the provisions of article 43 of the rules of parliamentary procedure, which impose the 
condition that for a standing committee to be held during the parliamentary recess the 
majority of the members in office must be present, this condition does not apply when 
the meeting is convened by order of the Government; the other replaces the above 
repealed provisions by provisions according to which, "in ail cases a quorum is required 
for the votes to be valid if a third of the members present so demand" and specifies that 
if the vote cannot take place because the quorum is not reached, then at the next sitting, 
:which cannot be held less than three hours later, the vote can take place and is valid no 
matter how many members are present. 

These changes are not way contrary to the Constitution in view of the provisions of the 
rules of parliamentary procedure remaining in force which, on the one hand, preserve 
the possibility for ail the members of a standing committee to take part in its work, and 
on the other hand, uphold rules concerning the quorum at the voting stage. 
(91-292 DG, May 23 1991, No. 3-5, p. 64) 
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LEGISLATIVE PROCEDURE 

Preparatory legislative work 

Access to information of members of the Senate and the National Assembly elected in 
Corsica 

According to the first paragraph of Article 3 of the Constitution, "national sovereignty 
belongs to the people who exercises it through its representatives and by way of referen
dum"; in its first paragraph, Article 24 of the Constitution provides that Parliament is 
composed of the National Assembly and the Serrate, it stipulates in its second paragraph 
that the députés are elected by direct suffrage and states in its third paragraph that the 
Serrate is elected by indirect suffrage; in conformity with the first paragraph of Article 
27 of the Constitution "ail mandatory voting instructions are null and void"; according 
to the first paragraph of Article 34 "statutes are passed by Parliament." 

As indicated by these provisions, the members of both houses of Parliament represent 
the people; they are thus called upon to vote the law under the conditions determined by 
the Constitution and the provisions having the value of organic laws drawn up for its 
enforcement; therefore, it is not up to the lawmaking body to enable certain parliamen
tary members to benefit from particular prerogatives within the framework of the law 
making process because of their election in a given district. 

These constitutional requirements have been violated by legislative provisions providing 
parliamentary members elected in the départements of Corsica, with access to particular 
information concerning bills submitted for its opinion to the Assemblée de Corse as well 
as ,the proposais made by the aforementionned asssembly for modification of pieces of 
legislation. 
(91-290 DG, May 9, 1991, No. 52 to 54, p. 50) 

Legislative initiative - Decisions on admissibility 

Decisions on admissibility in financial matters 

Decision making body 

Provisions of a National Assembly resolution containing two sections : the first one adds 
a fourth paragraph to article 81 of the mies of parliamentary procedure which concerns 
the introduction of bills, according to which " bills introduced during the parliamentary 
recess must be announced in the Journal officiel"; the second one repeals the second 
paragraph of article 83 of the mies of parliamentary procedure which stipulates that " 
during the parliamentary recess, at the request of the Government, bills may be sent 
before a standing or special committee for examination." 

Evaluation of the constitutionality of the provisions with respect to Article 40 of the 
Constitution 

Article 40 requires that bills drafted by députés must undergo a systematic examination 
, for admissibility, with regard to this Article and that this examination must take place 
before the announcement of their introduction and consequently before they can be 
printed, circulated and sent out to the committee stage, so that the introduction of only 
those bills which have not been declared inadmissible be published. 

The provisions of the National Assembly resolution meet these requirements so long as 
the instructions of the mies of parliamentary procedure remain applicable whereby the 
bills introduced by parliamentary members are sent to the bureau de l'Assemblée or to 
certain members delegated by the Government for this purpose and should their inad
missibility in the sense of Article 40 of the Constitution be obvious, their introduction 
will be refused. 
(91-292 DG, May 1991, No. 6-10, p. 64) 
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Specific debating procedures 

Debate on procedural motions 

Provisions of a National Assembly resolution stipulating that at the time of the debate of 
each procedural motion described in article 91 of its rules of parliamentary procedure, 
only one of the sponsors of the motion may intervene i.e. the Government, the Chairman 
or the rapporteur of the committee referred to for report and that prior to the vote the 
floor is given for five minutes to a speaker from each parliamentary party; conformity 
with the Constitution. 
(91-292 DG, May 23, 1991, No. 20 and 21, p. 64) 

Shortened procedures - Simplified adoption procedure 

General principles 

By virtue of its rules of parliamentary procedure, a parliamentary assembly is free to 
define the terms and conditions under which texts are examined, debated and voted with 
a view to speeding up the overall legislative procedure. However, the terms and 
conditions chosen must conform to the rules of constitutional value in the legislative 
procedure; in particular, they must respect the prerogatives conferred on the Govern
ment in the context of this procedure and the rights of the members of the assemblies 
involved and, in particular, the actual right to amend guaranteed by the first paragraph 
of Article 44 of the Constitution. 
(91-292 DG, May 23, 1991, cons. 23 et 24, p. 64) 
(91-278 DG, November 7 1990, No. 6 and 7, Rec. p. 79) 

Examination of bills by the committees 

Provisions of a National Assembly resolution defining the conditions under which the 
simplified adoption procedure may be used; it is provided that the requests for the use of 
this procedure be formulated during a conférence des présidents and that they may 
corne from the Speaker, the Government, the chairman of the committee referred to for 
report, or a leader of a parliamentary party; any members of the conférence des prési
dents may oppose the adoption of this procedure. 

Article 43 of the Constitution requires that when no special committee has been set up, 
bills be sent to one of the standing committees for examination, and that the number of 
standing committees is limited to six in each assembly; it follows from this that recourse 
to the simplified procedure for the adoption of a text is in conformity with the Constitu
tion only if the committee referred to for report has been able to examine the text 
beforehand. 
(92-292 DG, May 23, 1991, No. 25 and 26, p. 64) 

Terms and conditions of the request for examination according to the simplified adoption 
procedure. 

Provisions of a National Assembly resolution determining the consequences of a request 
for a text to be examined according to the simplified procedure and to that effect: 
- specifying that this request be posted up, announced to the assembly and that the 
Government be notified; 
- specifying that the bills for which the simplified adoption procedure is requested 
may not be the subject of a motion under article 91, paragraphs 4 and 6 of the rules of 
parliamentary procedure; allowing the Government, the chairman of the committee 
referred to for report and the leader of a parliamentary party to oppose the adoption of 
the simplified procedure, up to 6 p.m. on the day before the debate; conformity with the 
Constitution. 
(92-292 DG, May 23, 1991, No. 27, p. 64) 
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Conditions for introducing amendments to text in simplified adoption procedure and in 
conditions for debate of this text 

Provisions of a National Assembly resolution laying down the conditions for introducing 
amendments to a text in a simplified procedure. Amendments from parliamentary 
members may be accepted up to 6 p.m. on the day before the debate. Should the 
Government introduce an amendment after the deadline, the text must be removed from 
the agenda; in which case it can be entered onto the agenda of the following session at 
the earliest; then the debate takes place according to the usual rules. These provisions 
must not be interpreted in such a way as to impede the enforcement of the rules 
governing the setting up of the priority agenda by the Government in conformity with 
the first paragraph of Article 48 of the Constitution. 
(91-292 DG, May 23, 1991, No. 28, p. 64) 

Organisation of the vote 

Provisions of a National Assembly resolution 
- stating that "the Speaker puts the whole of the text in a simplified procedure to the 
vote if no amendment to the text has been introduced "; 
- laying down the rules for debating and voting of the text; 
- reserving the right for the Government to demand a single vote on al! or part of the 
text in conformity with the third paragraph of Article 44 of the Constitution. Should 
the case arise, enforcement of other provisions contained in the same article must not be 
impeded in any way. Conformity with the Constitution. 
(92-292 DG, May 23, 1991, No. 29, p. 64) 

Scope of the simplified adoption procedure 

Provisions of a National Assembly resolution specifying that the simplified procedure be 
adopted at the second reading or at subsequent readings of the text; however, the 
provisions of the resolution which complete articles 126 and 127 of the rules of parlia
mentary procedure, exclude from the new procedure bills for the revision of the Consti
tution as well as bills dealing with matters reserved to organic law; conformity with the 
Constitution. 
(91-292 DG, May 23, 1991, No. 30, p. 64) 

Right to amend 

Rules for admissibility and discussion 

Amendments in the final reading before the National Assembly 

While the right to amend, which is a corollary of legislative initiative, can be exercised at 
each stage of legislative procedure, it is subject to specific limits when the text submitted 
for discussion has been drawn up by the joint committee or when, pursuant to the fourth 
paragraph of Article 45 of the Constitution, the Government asks the National Assembly 
to give its final opinion; should the Assembly be called upon to voice its opinion on the 
last text it has adopted, only the amendments passed during the Senate's last reading of 
the text can be adopted. -

Following the failure of the joint committee's procedure, the Senate, called upon on the 
bill concerning the status of the collectivité territoriale of Corsica in another reading, 
adopted the previous question; the Senate thus refused to amend it at that stage of the 
process; the Government then asked the National Assembly to reach a final decision on 
this issue; under these circumstances, correctly applying paragraph 4 of Article 45 of the 
Constitution, the National assembly rejected during its Iast reading amendments identi
cal to those adopted by the Senate during its first reading. 
(91-290 DG, May 9, 1991, No. 4 and 5, p. 50) 
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Amendments, whether or not they are within the framework of a text under discussion 

Arguments against insertion of amendments to the text under discussion, which, 
actually, figured in the text originally proposed are groundless. 

(90-287 DG, January 16, 1991, No. 7, p. 24) 

Principle 

From a combined reading of the provisions in Articles 39, 44 and 45 of the Constitution, 
the right to amend, which is a corollary of legislative initiative, exists at each stage of 
legislative procedure, within the limitations of the third and fourth paragraphs of Article 
45; nevertheless, the introduction of any additions or modifications thus made on the 
text under discussion would disregard the first paragraph of Articles 39 and 44 and 45 
of the Constitution should they be unrelated to the text in question or should their aims 
and scope go beyond the limits of the exercise of the right to amend that calls for a 
specific procedure. 

(90-287 DG, January 16, 1991, No. 4, p. 24) 

Applications 

Relation to the text under discussion - Existence 

The amendment generating articles on the retirement of public agents and the calcula
tion of their rights to a pension; or with the calculation of the retirement pension of civil 
servants or with the organization of the Sécurité sociale, its mode of financing or the 
benefits it allocates, may be deemed related to the bill under discussion on public health 
and national insurance. 

(90-287 DC, January 16, 1991, No. 6, p. 24) 

Relation to the text under discussion - Absence 

Amendment generating articles on: the use and period of validity of restaurant vou
chers; the recruitment of teachers in schools of architecture; the salary withheld for 
financing of public transportation which has the character of a tax; the right for trade 
unions and professional associations to remain on rented premises, in accordance with 
the law of September 1, 1948; and salaries for local government civil servants are 
unrelated to the text under discussion on public health and national insurance. The 
decision that these provisions were adopted by improper procedures is therefore justi
fied. 

(90-287 DG, January 16, 1991, No. 8, p. 24) 

Specific discussion proceedings 

Use of previous question 

Effects of adoption of the previous question by the Senate in a new reading on the 
exercise of the right to amend before the National Assembly in a final reading. 
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Following the failure of the joint committee procedure, the Senate, called upon on the 
bill concerning the status of the collectivité territoriale of Corsica in another reading, 
adopted the previous question; the Senate thus refused to amend it at that stage of the 
process; the Government then asked the National Assembly to reach a final decision on 
this issue; under these circumstances, correctly applying paragraph 4 of Article 45 of the 
Constitution, the National Assembly rejected during its last reading amendments identi
cal to those adopted by the Senate during its first reading. 
(91-290 DG, May 9, 1991, No. 5, p. 50) 

Debate on procedural motions 

Provisions of a National Assembly resolution stipulating that at the time of the debate of 
each procedural motion described in article 91 of its rules of parliamentary procedure 
only one of the sponsors of the motion may intervene i.e. the Government, the Chairman 
or the rapporteur of the committee referred to for report and that prior to the vote the 
floor is given for five minutes to a speaker from each parliamentary party; conformity 
with the Constitution. 
(91-292 DG, May 23, 1991, No. 20 and 21, p. 64) 

PARLIAMENTARY CONTROL 

Questions 

Oral questions and debate on European issues 

The points in the following resolutions adopted by the Senate are in conformity with the 
Constitution: 
- prescribing that the Chairman of the Senate's delegation to the European Commu
nity shall take part in the work of the conférence des présidents when the choice for the 
dates of oral questions and debate on European issues is examined; 
- specifying that the terms and conditions for introducing these questions and refe
rence to certain provisions of the regulations on scheduling of oral questions and debate; 
among these provisions is that requiring government approval of dates of debate other 
than those reserved for oral questions; 
- defining the terms and conditions for discussion on European issues and especialy 
the specification that "the floor is given to the Government whenever requested and for 
an unlimited length of time." 
(90-282 DG, January 8, 1991, No. 2, 3 and 4, p. 9) 

Information reports 

Documentation available to the special rapporteurs of the finance committee 

National Assembly resolution to make the documentation and data used by the special 
rapporteurs of the finance, of the general economy and of the plan committee in its 
budgetary control, available not only for the drawing up of the finance act and the loi de 
règlement committee reports but also for the drafting of informational reports; confor
mity with the Constitution; 
(91-292 DG, May 23, 1991, No. 37 and 38, p. 64) 
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JUDICIAL AUTHORITY AND JURISDICTIONS 

STATUS OF THE JUDICIARY 

Rules concerning recruitment 

Exceptional recruitment 

Organic law modifying two articles of organic law No. 80-844 of October 29, 1980 
concerning the status of the judiciary. Article 1 of this statute sets up two exceptional 
competitive entrance examinations for magistrats in 1991; the terms and conditions of 
these examinations are determined from the combined readings of the new provisions 
and provisions of the organic law of October 29, 1980 which remain in force. Article 2 
provides that the total number of places offered in these two examinations may not 
exceed half the number of places offered in the 1990 competitive entrance examination 
to the Ecole nationale de la magistrature. Taken in the form required by Article 64, 
paragraph 3, of the Constitution and respecting the procedure laid clown in Article 46, 
this organic law is in conformity with the Constitution. 
(91-289 DG, April 11, 1991, p. 38) 

Administrative situations of magistrats - End of tenure 

Assignment of conseillers référendaires at the Cour de cassation 

Requests for assignment changes by conseillers référendaires at the Cour de cassation 
upon completion of their assignments, should the latter include at least three jurisdic
tions and three additional ones when necessary. An organic law stipulating that these 
requests for assignment changes cannot "exclusively" concern positions of court presi
dents or procureur de la République. Such provisions are not contrary to the Constitu
tion. 
(90-288 DG, ]anuary 16, 1991, No. 3, p. 33) 

Prolonged tenure 

Compliance with the Constitution of the provisions of an organic law that : 
- set exceptionnal rules during the period extending from July 1 to December 31, 
1995, for the end of tenure of magistrats who have just reached the age limit; these rules 
propose that ail magistrats end their tenure on a specific date, June 30th, rather than at 
the end of each semester of the year; the temporary nature of these provisions is justified 
by the lawmaking body's wish to assess the implementation of the new rules following a 
test period long enough to substantiate this decision; once this period has been comple
ted, it will be the lawmaking body's responsibility to determine whether or not the 
discrepancies in the length of the magistratEI respective terms of office, depending on 
whether they have reached the age limit at the latest on June 30th or at a later date, are 
justified by a clear improvement in the operation of the courts concerned; 
- the rule determining the yearly publication of the promotion chart for 1991, has been 
altered in an effort to combine its publication with that of aptitude lists, starting July 1, 
1992 : 
- complement to the organic law dated January 7, 1988, thus allowing magistrats of 
the cours d'appel and tribunaux de grande instance to remain active at their request as 
supernumerary magistrats in their jurisdictions for a non-renewable three-year period, 
until December 31, 1995, once they have reached the age limits determined by article 76 
of the ordonnance dated December 22, 1958, depending on whether they are magistrats 
du siège or of the parquet, conseillers or substitut général (deputy Public Prosecutors) 
and judges or substitut général, respectively; 
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- under the same conditions, the magistrats of the cours d'appel and tribunaux de 
grande instance can remain active, at their request, provided it does not seem contrary to 
the need for the service, in another court of the same level as the one in which they were 
in office when they reached the age limit; 
- assignment changes for magistrats du siège can only occur after consultation of the 
Conseil supérieur de la magistrature. 
(90-288 DG, January 16, 1991, No. 4 to 6, p. 33) 

JURISDICTIONS 

INDEPENDENCE OF JURISDICTIONS 

The retroactive application of fiscal legislation must not penalize those taxpayers whose 
rights have been recognized by a final judicial decision or those whose debts have been 
legally prescribed when the statute goes into effect. Consideration of such situations, 
which are exclusive of that of other taxpayers, does not infringe on the constitutional 
principle of the independence of jurisdictions, and does not disregard the principle of 
equality. 
(91-298 DG, July 24, 1991, No. 23, p. 82) 

Administrative jurisdiction 

In a judgment dated September 26, 1986, the Conseil d'Etat annulled a decree dated 
March 17, 1983 for ultra vires, as it had broadened the tax assessment for certain 
pharmaceutical companies to include authorized medicines in public communi
ties. The legislative provision which similarly broadens the assessment for taxes due as 
from December 1, 1991, does not infringe upon the final judicial decision of the Conseil 
d'Etat. 
(90-287 DG, January 16, 1991, No. 38, p. 24) 

LEGISLATIVE AND REGULATORY POWERS 

GENERALITIES 

Scope and limits of legislative power 

Failure to exercise full powers available 

Absence 

Approval of contractual rates for private medical centers 

By adopting provisions related to the approval of contractual rates for private medical 
centers, which should be interpreted as enabling administrative officiais to suspend the 
effects of this approval only in cases of a serious breach in the obligations of a medical 
center, and which must respect the rights of the defence, the lawmaking body did not 
fail to exercise its full powers. 
(90-287 DG, January 16, 1991, No. 28, p. 24) 
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Access of citizens of the member States of the European Economie Community to State 
employment 

By determining the general conditions for access of citizens of the member States of the 
European Economie Community other than France to employment included within the 
scope of statute No. 83-634 dated July 13, 1983, the lawmaking body did not fail to 
exercise its full powers derived from Article 34 of the Constitution. 
(91-293 DG, July 23, 1991, No. 12, p. 77) 

Repeal or modification of former statutes 

Modification of former statutes 

Application of the protection of public health - Contractual rates for private medical 
centers 

The modification of the regime of approval of contractual rates for private medical 
centers does not deprive principles of constitutional value of their legal guarantees. In 
particular, it does not question the principle of the protection of public health proclai
med in the eleventh paragraph of the Preamble to the Constitution of 1946, to which the 
Preamble to the Constitution of 1958 refers. 
(90-287 DG, january 16, 1991, No. 24, p. 24) 

Laboratory and clinical activities 

A lawmaking body is at ail times authorized, when acting within its field of competence, 
to modify existing texts or repeal them by substituting other provisions if need be; the 
exercise of this power must not, however, result in depriving principles of constitutional 
value of their legal guarantees. 

This is not the case for the new legislative provisions related to private medical laborato
ries and private clinics. 
(91-296 DG, July 29,1991, No. 13 and 14, p. 102) 

(cf. 84-185 DC,January 18, 1985, No. 8, Yearbook p. 36; 86-210 DC,july 29, 1986, No. 2, Yearbook 
p. 110; 86-217 DG, September 18, 1986, No. 4 and 82, Yearbook p. 141; 89-259 DG, July 26, 1989, 
No. 4 and 5, Yearbook p. 66; 89-265 DG, january 9, 1990, No. 8, Yearbook p. 12) 

Delegations granted by the lawmaking body 

Delegations contrary to the Constitution 

Provisions defining a tax on advertising costs for alcoholic beverages and allocating its 
product 

According to the second paragraph of Article 34 of the Constitution, "the law determines 
the rules concerning ... the assessment, rates, and terms and conditions of the collection 
process for ail categories of taxes"; since the levy on advertising costs for alcoholic 
beverages and its allocation, has a financial character, it thus falls to the lawmaking 
body to determine not only the rules concerning its rates, but what categories taxpayers 
fall under for its assessment; the definition of the terms and conditions for tax collection 
also falls within the purview of this statu te; by indicating neither the respective catego
ries the taxpayers fall under, nor the terms and conditions for the collection of this new 
tax, the lawmaking body has exceed the scope of its competence, as derived from the 
second paragraph of Article 34. 
(90-283 DG, January 8, 1991, No. 43, p. 11) 
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Delegations which are not contrary to the Constitution 

Publicity or advertising for alcoholic beverages - General principles 

The second paragraph of Article 34 of the Constitution provides that "the law deter
mines the rules concerning... the fundamental guarantees granted to citizens in the 
exercise of public liberties," and in the fourth paragraph that the law "determines the 
fondamental principles ... of the regime of proprietary rights"; based on these provisions, 
it is the lawmaking body's responsibility to determine the cases in which publicity or 
advertising for alcoholic beverages can be authorized; it is, however, the regulatory 
power's responsibility to implement, if need be, the provisions of the law, provided that 
this does not alter the scope of the latter. 
(90-283 DG, January 8, 1991, No. 36, p. 11) 

Radio publicity or radio advertising for alcoholic beverages 

The authorization for direct or indirect publicity or advertising for alcoholic beverages 
"by means of radio broadcasting for categories of radio stations and time sequences 
determined by a decree of the Conseil d'Etat " should be interpreted in light of the 
statute's objective which guarantees the protection of public health, especially that of 
young people; it will then be the regulatory power's responsiblity to guarantee its imple
mentation in view of this objective; it will then be a priority to take into account the 
potential number of young listeners, when determining the categories of radio stations 
and time sequences. 
(90-283 DG, January 8, 1991, No. 37, p. 11) 

Authorized publicity or advertising for alcoholic beverages 

Authorization for publicity or advertising for alcoholic beverages "in the form of posters 
and neon signs in production areas, or in the form of notices and promotional abjects 
within sales outlets, under conditions defined by a decree issued by the Conseil d'Etat," 
must be interpreted in light of the abject of article L. 1 7 of the code organizing the 
retailing of alcoholic beverages and the fight against alcoholism; it will fall to the 
regulatory power to gUarantee the implementation of the làw with reference to objective 
data applicable to ail alcoholic beverages; the norms enacted by the authorities of the 
European Community within the framework of their respective powers must be respec
ted. 
(90-283 DG, January 8, 1991, No. 38, p. 11) 

By authorizing cases in which publicity and advertising for alcoholic beverages is possi
ble in accordance with the aims of the lawmaking body, the latter did not fail to exercise 
its full powers, as derived from Article 34 of the Constitution. 
(90-283 DC,January8, 1991, No. 39,p. 11) 

Conditions for the implementation and enforcement of statutes 

Scope of the principle of non-retroactivity 

The principle of the non-retroactive nature of statutes only has constitutional value, 
persuant to Article 8 of the Declaration of the Rights of Man and of Citizens, in penal 
matters. The legislative provisions extending the tax assessment for pharmaceutical 
manufacturers as from a given date without providing for any penalty, is not contrary to 
the Constitution. 
(90-287 DG, January 16, 1991, No. 39, p. 24) 

As an exception to the provisions of legislative value of article 2 of the civil code, the 
lawmaking body can, for reasons of public interest, retroactively modify the rules that 
the tax administration and the tax judge are to enforce. Nonetheless, the retroactive 
application of tax legislation has two restrictions. On the one hand, in compliance with 
the principle of the non-retroactivity of criminal laws as set forth in Article 8 of the 
Declaration of the Rights of Man and of Citizens, it cannot allow the competent autho-
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rities to inflict sanctions on taxpayers for acts committed prior to the publication of the 
new provisions and that were not punishable either under the former statute. On the 
other hand, the retroactive application of tax legislation must not penalize those tax
payers whose rights have been recognized by a final judicial decision or whose debts 
have been legally prescribed when the statute goes into effect Consideration of such 
situations, which are exclusive of that of other taxpayers, does not infringe on the 
constitutional principle of the independence of jurisdictions, and does not disregard the 
principle of equality. 
(91-298 DG, July 24, 1991, No. 23, p. 82) 

Competence of the law and Declaration of the Rights of Man and of Citizens 

Although the provisions of article 14 of the Declaration of the Rights of Man and of 
Citizens, reaffirmed in the Preamble to the Constitution of 1958, have constitutional 
value, the rules they enact concerning the authority of representatives of the citizens 
must be implemented pursuant to the provisions of the Constitution from which the 
competence of the lawmaking body is derived. 

From articles 34 and 72 of the Constitution, the lawmaking body has the power to 
decide whether or not the receipt of a tax levied to the benefit of a given category of 
collectivités territoriales can be allocated in part to one or more of the other collectivités 
territoriales, under conditions which respect the principle of self-government of these 
collectivités. In this case, it will fall to Conseil municipal benefiting from this tax to 
deliberate on the use of the amounts allocated to it by the Solidarity fund of the 
municipalities in the region of Ile de France. 

The provisions of Article 14 of the Declaration of 1789 stipulating that ail citizens have 
the right, individually or through their representatives, to keep the use of tax money 
under review, do not forbid the institution of a fiscal solidarity mechanism among 
certain municipalities in the region of Ile de France by the statute under review. 
(91-291 DG, May 6, 1991, No. 37 to 40, p. 40) 

EXECUTIVE AND LEGISLATIVE BRANCHES: RESPECTIVE FIELDS 
OF COMPETENCE 

Types of jurisdictions - Status of magistrats 

Retirement pensions - Buying out annual retirement payments 

Reference to a decree issued by the Conseil d'Etat 

Organic law stipulating in principle that the counsel at the Conseil d'Etat and at· the 
Cour de Cassation who were appointed to an unclassified position at the Cour can buy 
out their rights to a retirement pension for the years during which they worked prior to 
their appointment at the Cour. The fact that the organic law leaves it to a decree of the 
Conseil d'Etat to determine the terms and conditions for the implementation of these 
provisions, is not contrary to the Constitution. 
(90-288 DG, January 16, 1991, No. 3, p. 33) 

Rules for jurisdictional organisation not determined by law 

Although conseils de prud'hommes can be described as courts of law in the sense of 
Article 34 of the Constitution, because there is equal representation on both sicles and 
because of the powers they exercise, provisions concerning the setting up of voters lists 
for the election of conseillers are not included in the constitutive rules of these jurisdic
tions, and hence corne under the authority of the lawmaking body. 
(91-166 L, June 13, 1991, No. 3, p. 74) 
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Public service statutory safeguards for members of the state civil service 
and the armed services 

Recruitment by way of competitive entrance examination 

According to Article 34 of the Constitution the determination of the rules governing the 
fondamental guarantees for members of the state civil service and the armed services is 
a matter for the lawmaking body. lt falls to the regulatory body to implement these 
rules through provisions defining the status of each body or service. The provisions of 
the statute No. 80-511, July 7, 1980 modified which Jay clown, as an interim measure, 
that extra conseillers to the staff of administrative courts and administrative appeal 
courts, may be recruited by means of a competitive entrance examination and define the 
conditions that the candidate must folfill to apply for this examination, contain rules 
concerning the fundamental guarantees for a particular category of state civil ser
vants. On the other hand provisions of the same statute which set forth the terms and 
conditions for choosing the jury for the competitive entrance examination and the 
requirements to be folfilled by the candidates to apply for examination corne under the 
authority of the regulatory body. 
(91-165 L, March 12, 1991, p. 36) 
(cf 63-23 L, February 19, 1963, No. 1 and 2, Yearbook. p. 29) 

Education 

Legislative powers 

Regulatory powers 

Since free access to education is a fondamental principle, it is only by law that the 
number of students eligible for studies in medicine and pharmacy can be limited and a 
selection examination for these studies set up (No. 1). 

On the other hand it falls to the regulatory body to define the measures necessary for 
the implementation of the principles established by the statute such that the law and the 
general principles of law be respected (No. 2). 

Provisions which on the one hand make eligibility for an internship in medicine subject 
to a competitive examination and on the other hand authorise the ministers concerned 
to fix the number of internships in pharmacy made available through an examination 
each year, establish norms which are related to the fondamental principles of education 
(No. 3). 

Provisions intended to implement the compulsory competitive examination for admis
sion to internship in medicine established by the lawmaking body, fall to the regulatory 
authority; the determination of the geographical area within which a fixed number of 
intetnships in pharmacy are available by competitive examination also constitutes the 
implementation of a principle laid clown by the law and for this reason falls within the 
authority of the regulatory powers (No. 4); 
(91-167 L, December 19, 1991, Rec. p. 134) 

Labour law - Trade union Law 

Miscellaneous 

Elections of conseillers prud'hommes 

Every employer is required to draw up a list of ail his employees and transmit it to the 
administrative authorities, in order to draw up voters lists for the election of conseillers 
prud'hommes. This obligation cornes within the fondamental principles of labour law 
and hence is the concern of the lawmaking body; it is also the case for the recognised 
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right of every employee to present his observations on these lists if he so 
desires. Conversely, the determination of which items of information must figure on 
the lists as well as the administrative bodies to whom the information should be commu
nicated by the employer together with the observations of the employees, are part of the 
terms and conditions for the application of the fondamental principle set clown by the 
lawmaking body and consequently fall to the authority of the regulatory body. 
(91-166L,June13, 1991, No. 5 and 6,p. 74) 

Sécurité sociale - Fundamental principles 

Miscellaneous 

Determination of rates of medical fees by convention 

One of the fondamental principles within the authority of the lawmaking body is that 
the rates for care and treatment of sécurité sociale patients hospitalised in private 
establishments be fixed by means of a convention between the establishment and the 
sécurité sociale authority under the control of the administrative authority. It also falls 
to the lawmaking body to recognise the power of the sécurité sociale authorities or of the 
administrative authority to denounce or suspend the effects of the convention. Conver
sely, the rules and regulations for the application of these principles are within the 
authority of the regulatory body. 
(90-287 DG, January 16, 1991, No. 27, p. 24) 

Charges for laboratory examinations and analyses 

One of the fondamental principles within the authority of the lawmaking body is that 
the charges of laboratory analysis and examination must be fixed by means of a conven
tion under the control of the administrative authority. By laying clown both the com
pulsory and optional content of the appendix of the national convention which defines 
the respective duties of the caisses primaires d'assurance maladie and of the directors of 
the private medical analysis laboratories, the lawmaking body has gone to the full extent 
of its authority. 
(91-297 DG, July 29, 1991, Nos. 25 and 27, p. 102) 

(cf 89-269 DG, January 22, 1990, No. 20, Rec. p. 33 and C.E. Ass., July 13, 1962, National Council 
of the Medical Association, p. 479) 

CONSTITUTIONAL COUNCIL AND CONSTITUTIONAL 
REVIEW 

SPHERE OF APPLICATION OF CONSTITUTIONAL REVIEW 

Lack of competence of the Constitutional Council 

Request for interpretation of a statute 

Pursuant to the second paragraph of Article 61 of the Constitution, the Constitutional 
Council has the competence to decide on the constitutionality of a statute submitted to it 
for review. It is only authorized to interpret the text under review when an interpreta
tion is necessary to assess its constitutionality. The compliance with the Constitution 
of the legislative provision whose interpretation has been requested in this case, is not 
contested; there is no grounds for the Constitutional Council to grant this request. 
(91-298 DG, July 24, 1991, No. 33, p. 82) 
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Extent of powers of the Constitutional Council 

Case of statutes enacted 

Association contracts in the départements of Alsace-Moselle 

Legislative provisions concerning the right of salaried personnel who belong to an 
association enrolled on the register of associations under the statute dated April 19, 1908 
"related to the contract of association in the départements of the Bas-Rhin, Haut-Rhin 
and Moselle" to take a leave of absence in order to take up a seat in a representative 
body. The particularity of local legislation does not flow from the statute referred to 
the Constitutional Council for examination. The deferred statute neither modifies, 
completes nor alters the field of intervention of the statute dated April 19, 1908. The 
mention of the latter text in no way vitiates the deferred statute as unconstitutional. 
(91-299 DG, August 2, 1991, No. 3 ai:id 5, p. 124) 

NORMS OF REFERENCE FOR CONSTITUTIONAL REVIEW 

N orms of reference recognized 

Fundamental principles recognized by the statutes of the Republic 

Recognition of their constitutional value 

Freedom of association 

Freedom of association figures among the number of fondamental principles recognized 
by the statutes of the Republic and solemnly reaffirmed in the Preamble to the Constitu
tion. 
(91-299 DG, August 2, 1991, No. 1, p. 124) 

(cf. 71-44 DG, July 16, 1971, Yearbook. p. 29) 

Principles set forth in the Preamble to the Constitution of 1946 

Terms and conditions for the implementation of certain principles 

Principle of national solidarity - Preamble of 1946, paragraph 12 

The principle of national solidarity proclaimed in the twelfth paragraph of the Preamble 
to the Constitution of 1946 and reaffirmed in the Preamble to the Constitution of 1958, 
does ndt prevent the establishment, through a law, of a solidarity mechanism among the 
inhabitants of a given region. 
(91-291 DG, May 6, 1991, No. 22, p. 40) 

Principles of constitutional value stated in articles of the Constitution 

The notion of the French people 

According to the first paragraph of the Preamble to the Constitution of 1958, "the 
French people solemnly proclaims its dedication to the rights of man and to the princi
ples of national sovereignty as defined in the Declaration of 1789, and confirmed and 
complemented in the Preamble to the Constitution of 1946"; this Declaration of the 
Rights of Man and of Citizens was issued by the representatives of the "French people"; 
the Preamble to the Constitution of 1946 reaffirmed in the Preamble of 1958, states that 
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"the French people again proclaims that all human beings, without distinction as to race, 
religion or creed, possess sacred, inalienable rights;" the Constitution of 1958 distin
guishes the French people from the peoples living overseas for whom the right to 
self-determination is recognized; moreover, for the past two centuries the "French peo
ple" has been referred to, in numerous constitutional texts; thus, the legal notion of the 
"French people" has constitutional value. 
(91-290 DG, May 9, 1991, No 12, p. 50) 

Principle of the indivisible character of the French Republic 

As proclaimed by Article 2 of the Constitution of 1958, France is a Republic which is 
indivisible, secular, social and democratic, and which guarantees that ail citizens are 
equal before the law regardless of their origins; therefore, the mention by the lawmaking 
body of "the Corsican people, a component of the French people" is contrary to the 
Constitution, which only recognizes the French people, composed of ail French citizens 
regardless of origin, race or religion. 
(91-291 DG, May 9, 1991, No. 13, p. 50) 

Norms of reference not retained for the constitutional review of statutes 

Treaties and international agreements 

Within the framework of their respective powers, it falls to the different bodies of the 
State to guarantee the enforcement of international agreements; although it is the res
ponsibility of the Constitutional Council when consulted on the basis of Article 61 of the 
Constitution, to ascertain that the statute respects the sphere of application of Article 55, 
it is not its respon.sibility to examine the compliance of a law with the provisions of a 
treaty or an international agreement. 
(91-293 DG, july 23, 1991, No. 5, p. 77) 

(cf. 75-54 DG, January 15, 1975, No. 3 to 7, Yearbook p. 19; 77-83 DG, july 20, 1977, No. 6, 
Yearbook p. 39; 78-97 DG, july 27, 1978, No. 3, Yearbook p. 31; 89-268 DG, December 29, 1989, 
No. 79 and 85, Yearbook p. 110) 

Although it is the responsibility of the Constitutional Council when referred to on the 
basis of Article 61 of the Constitution to ascertain that a given statute respects the 
sphere of application of Article 55 of the Constitution, it is not, however, its responsibi
lity to examine the compliance of this statute with the provisions of an international 
agreement. 
(91-298 DG, july 24, 1991, No. 21, p. 82) 

TERMS AND CONDITIONS AND SCOPE OF REVIEW 

Arguments without legal basis 

Legislative prov1s1ons which do not go into effect until 1994. The legal arguments 
according to which the application of these legislative provisions as soon as 1991 would 
impede the self-government of municipalities, thereby violating the principle of self
government of collectivités territoriales, is without basis. 
(91-291 DG, May 6, 1991, No. 3 to 6, p. 40) 
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MEANING AND SCOPE OF THE DECISION 

Qualified interpretations 

Examples of interprétations neutralisantes 

Public finance law 

According to article 22 of ordonnance No. 59-2 of January 2, 1959, a service working on 
a subsidiary budget may administer reserve funds; that of the sécurité sociale benefits 
for agricultural workers is governed by articles 1003-4 to 13-6 of the rural code which 
were first found in the 1960 finance act. 

The reference made in an entry in statement A appended to the 1992 finance act to 
the"revolving fund" of the subsidiary budget for the sécurité sociale benefits for agricul
tural workers only applies to the reserve fund created by the 1960 finance act. It follows 
from this that the reference in the entry in question to an amount of operating revenue 
is a mere estimation; indeed in consideration of the rules and regulations of article 
1003-6 of the rural code which fixes the conditions for payment of excess of revenue, the 
amount to be levied from the reserve fund can only be determined at the end of the year. 

Bearing in mind these qualified interpretation, the provisions in question in statement A 
appended to the 1992 finance act are not contrary to the Constitution. 
(92-302 DG, December 30, 1991, No. 29 to 31, p. 137) 

Severable or non-severable character of provisions declared unconstitutional 

Example of severable provisions 

Article 1 of the statute related to the collectivité. territoriale of Corsica.declared inconsti
tutional; nevertheless, it cannot be infered from the text of this article as it was written 
and adopted, that its provisions are not severable from the rest of the text of the statute 
submitted to the Constitutional Council. 
(91-291 DG, May 9, 1991, No. 14, p. 50) 

Article 15-1 of the 1992 finance act modified article 784 of the general tax code by first, 
inserting the expression" with the exception of those made before a notary more than 
ten years previously"after the expression "earlier inter vivos gifts" in the second para
graph and second, inserting the expression"viséed in the above paragraph and" after the 
expression"earlier inter vivos gifts". 

The words "before a notary" as are, should be declared contrary to the principle of 
equality. 

Ruled that the other provisions of section 1 of article 15 are not inseparable from those 
which are contrary to the Constitution. 
(91-302 DG, December, 1991, No. 8 to 9 p. 137) 

Non-severability of unconstitutional provisions from ail or part of the rest of 
the statute 

Non-severability of one article of a statute from other articles 

Specific example of the repeal of previous legislation 

The three paragraphs of article L. 714-21 introduced in the public health code by the 
statute under review concerning hospital reform related to the appointment procedure 
and duration of assignments for heads of department and services in public hospitals 
are not in conformity with the Constitution, Article 15, III of the statute under review in 
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as much as its purpose is to repeal the first three paragraphs of article 20-2 of law 
No. 70-1318 dated December 31, 1970 as modified, which concerns the current proce
dures of appointment and renewal for heads of services must be considered as nonseve
rable and, therefore, not in conformity with the Constitution. 
(91-297 DG, ]uly 29, 1991, No. 15, p. 108) 

Non-severability within a given article 

The provisions which refer to provisions declared unconstitutional are non-severable 
and consequently are declared in non-conformity with the Constitution. 
(91-297 DC, ]uly 29, 1991, No. 15, p. 108) 

RIGHTS AND FREEDOMS 

GUARANTEE OF INDIVIDUAL LIBERTY 

Convention for the implementation of the Schengen agreement 

Procedure for cross-border pursuit 

Legal argument according to which article 41 of the agreement neither provides for nor 
implies exceptions to the national legislative provisions whose aims are to guarantee the 
protection of individual liberty and the rights of the defence. Pursuing authorities of 
the contracting parties must abide by these provisions. In any case, paragraph 6 of 
article 41 refers to the "relevant rules of national law" in the case of the pursued person 
being held pending a hearing. 
(91-294 DG, July 25, 1991, No. 40, p. 21) 

CIVIL RIGHTS 

Right to vote 

The revision of the electoral roll of the municipalities of the départements of Corsica 
will not fully go into effect until March 1, 1992; aside from this revision, the other 
municipalities' electoral rolls in France will be revised on a normal yearly basis; within 
the framework of this procedure, those citizens in the municipalities of the départements 
of Corsica who do not satisfy the requirements dictated by articles 11 to 14 of the 
electoral code will be able to request their registration on the rolls of another municipa
lity; therefore, although these provisions of the statute introducing the status of the 
collectivité territoriale of Corsica related to the revision of the electoral rolls may affect 
the location of the voting, they do not affect the exercise of the voting right itself; 
consequential rejection of the legal argument of an infringement on the right to vote. 
(91-291 DC, May 9, 1991, No. 43, p. 50) 
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PROTECTION OF PUBLIC HEALTH 

Fight against tobacco addiction and alcoholism 

Limitation of the exercise of froprietary rights in the name of public health 

The history of proprietary rights has been marked by an extension of their scope and by 
restrictions imposed in the public interest; the latter principle has notably been referred 
to so as to justify the measures taken to ensure everyone "the protection of public 
health," in accordance with the eleventh paragraph of the Preamble to the Constitution 
dated October 27, 1946. 
(90-283 DG, January 8, 1991, No. 7 and 8, p. 11) 

Constitutional principle of the protection of public health 

Restrictions on advertising for tobacco 

Provisions aiming at the prohibition of advertising and publicity for tobacco. Although 
they are likely to infringe upon the exercise of property right for a trademark of tobacco 
or tobacco-related products, they are based on the constitutional principle of the protec
tion of public health; nevertheless, the statute reserves the possibility of advertising 
inside tobacco sales outlets; the prohibition of direct or indirect advertising for tobacco 
will not be fully in effect until January 1, 1993. 
(90-283 DG, January 8, 199J, No. JO and J J, p. J 1) 

Legislative provision related to the ban on direct or indirect advertising for tobacco, 
which prohibits neither the production, the distribution, nor the sale of tobacco or 
tobacco products; the ban on other forms of advertising or publicity is based on the 
requirements for the protection of public health that have constitutional value; it follows 
that this provision on the ban on direct or indirect advertising for tobacco does not 
infringe upon the constitutional notion of free enterprise. 
(90-283 DG, January 8, J99J, No. J5, p. J 1) 

Limitations on advertising for alcoholic beverages 

The restrictions made by the lawmaking body on publicity or advertising for alcoholic 
beverages '!re aimed at preventing excessive consumption of alcohol, especially among 
young people; such restrictions are based on the imperative principle of the protection 
of public health, which is a principle of constitutional value; the lawmaking body, which 
intended to prevent excessive consumption of alcohol, has deliberately limited adverti
sing in this field, without prohibiting it in a general and absolute manner; in addition, 
the provisions of article L. 1 7 of the code on the retailing of alcoholic beverages and the 
fight against alcoholism in the statute under review will not be in effect until January 1, 
1993; furthermore, after this date, the statute under review stipulates that in derogation 
from article L. 17, "the execution of confracts in effect on January 1, 1991 for adverti
sing operations in sales outlets will continue until December 31, 1993." 
(90-283 DG, January 8, J 99 J, No. 29, p. 1 J) 

Medical studies 

The institution of a direct admissions procedure for students into medical, odontological 
or pharmaceutical schools does not violate the principle of the protection of public 
health. It does not actually modify the requisites for a French medical degree or its 
equivalent; nevertheless, as parliamentary proceedings indicate this measure only 
concerns a limited number of students who shall have satisfied the requirements for the 
aforementioned studies. 
(90-287 DG, January J6, J99J, No. 11 and J2, p. 24) 
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Contractual rates for hospitalization in private medical centers 

Provisions related to approval by the administrative authority of contractual rates for 
hospitalization in private medical centers do not affect a patient's freedom to choose a 
given medical center: the grounds mentioned on this point must by ail means be repu
diated. These provisions are not intended to deprive principles of constitutional value 
of their legal guarantees, and do not question the protection of public health, as stipula
ted in the eleventh paragraph of the Constitution of 1946. 
(90-287 DG, January 16, 1991, No. 23 and 24, p. 24) 

Effects of a contractual agreement system on the right to the protection of 
health 

Legal argument according to which contractual agreements for private medical labora
tories and private health centers would threaten the right to the protection of health. 

It falls upon the lawmaking body and the regulatory authorities, according to their 
respective powers, to determine the concrete modes of application of the principles 
established in the eleventh paragraph of the Preamble to the Constitution of 1946. 

The mechanism of agreements and contracts created by law is placed under the supervi
sion of the administrative authority. This authority is a party to the national agree
ments. The national agreements and the appendix provided for by the lawmaking 
body do not corne into force until they have been approved by an interministerial 
decree. The lawmaking body has also defined the rules authorizing the ministers 
concerned to determine the rates which serve as a basis for calculating what proportion 
of the total cost national health insurance beneficiaries should pay for the analyses and 
treatment, should the different contractual processes not prove successful; it will be the 
responsibility of the ministers concerned, acting under the supervision of the adminis
trative courts, to use their powers so as to avoid conflict with the provisions of the 
eleventh paragraph of the Preamble to the Constitution of 1946 related to the protection 
of public health. 
(91-296 DG, July 29, 1991, No. 15 to 19, p. 102) 

(cf. 89-269 DG, January 22, 1990, No. 26, Yearbook p. 33) 

Convention for the implementation of the Schengen agreement 

Legal argument according to which article 2 of the convention for the implementation 
of the Schengen agreement violates the provisions of the eleventh paragraph of the 
Preamble to the Constitution of 1946 pursuant to which the Nation "guarantees eve
ryone, especially children, mothers and retired workers the protection of health, material 
security, rest and leisure." These provisions are not related to article 2 of the conven
tion. Therefore, the legal argument claiming a breach of these provisions is invalid. 
(91-294 DG, July 25, 1991, No. 18, p. 21) 

RIGHT OF ASYLUM 

Convention for the implementation of the Schengen agreement 

Respect of the right of asylum 

The choice of the State responsible for handling a request for asylum results from the 
objective rules stipulated in the convention. The text also stipulates that the contrac
ting Party responsible for handling a request guarantee that the request be handled in 
compliance with its national law; nonetheless, each contracting Party retains the right to 
handle a request for asylum "for specific reasons pertaining to national law", even if the 
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responsibility falls to another Party; these rules and regulations can be enforced in the 
case of persons who may be eligible for the right of asylum pursuant to the fourth 
paragraph of the Constitution of 1946. 
(91-294 DG, July 25, 1991, No. 31, p. 21) 

Information related to requests for asylum 

Provisions of the convention for the implementation of the Schengen agreement deter
mining the rules applicable to exchanges of persona! data related to those requesting 
asylum, specifying both the content and the destination of these data. In compliance 
with the Constitution. 
(91-294 DG, july 25, 1991, No. 32, p. 21) 

PERSONAL FREEDOM 

Convention for the implementation of the Schengen agreement 

Computerized data file entitled "Schengen information system" 

Legal argument according to which the computerized data file created by chapter IV of 
the convention does not ensure the respect of "individual liberties" because of insuffi
cient guarantees in State legislation concerning the use of persona! data and because of 
the absence of provisions prohibiting "interconnections" between the computerized data 
files. 

Chapter III of title IV of the convention includes a very important series of measures 
capable of ensuring persona! liberty whenever the various categories of data collected 
through the "Schengen information system" are exploited or used; Title VI provides 
complementary protective measures. No grounds for challenge. 
(91-294 DG, july 25, 1991, No. 47 to 49 and 51, p. 21) 

EXTRADITION 

Convention for the implementation of the Schengen agreement 

Legal argument according to which article 61 of the convention for the implementation 
of the Schengen agreement creates an obligation for extradition on the part of the State 
which is contrary to the respect of "individual liberties." 

As stated in the Explanatory Memorandum of the bill introduced by the Government 
authorizing the approval of this Convention, the only aim of this article is to submit ail 
persons being pursued for breaches of law punishable by a sentence of a minimum one 
year imprisonment to extradition procedures in the country seeking extradition when 
these breaches are liable for a minimum two year imprisonment under French 
law. Article 61 exclusively concerns the severity of the penalty incurred for breaches 
liable for extradition and does not prohibit the àpplication of guarantees resulting from 
the conventions for extradition and national law to the benefit of persons for whom the 
extradition was requested. No grounds for challenge. 
(91-294 DG, july 25, 1991, No. 41 to 43, p. 21) 

Legal argument according to which article 63 of the convention for the implementation 
of the Schengen agreement creating an obligation for the State to extradite is contrai-y to 
the respect of "individual liberties." 
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As for the French Republic, the only aim of article 63 is to place the breaches of law 
described in article 50, paragraph 1 under the jurisdiction of the European convention 
for extradition dated September 13, 1957. It in no way prohibits the application of the 
general conditions for extradition. No grounds for challenge. 
(91-294 DG, July 25, 1991, No. 45 and 46, p. 21) 

FREEDOM OF ASSOCIATION 

Leaves of absence for a category of salaried employees 

Right to a leave of absence for salaried employees who are members of an association 
and designated by it to take a seat in a representative body whether with advisory status 
or not, created by a legislative or regulatory provision, at the national, regional or 
département level. 

The rules applicable to a leave of absence in order to take up a seat in a representative 
body are based on objective criteria. They in no way infringe on freedom of associa
tion. 
(91-299 DG, August 2, 1991, No. 3, 4 and 5, p. 124) 

Social protection for salaried employees who belong to an association in case 
of accidents 

Salaried employees who are members of an association and designated by it to take up a 
seat in a representative body, who have the right to a leave of absence and who are 
covered against work-related accidents are also covered against those accidents which 
occur due to or during their missions provided that they do not benefit on another basis 
from the provisions concerned. The sphere of application of the rules instituting social 
protection in case of accidents are defined by the same objective criteria as those adop
ted in determining the sphere of application of the right to a leave of absence and are in 
no way contrary to freedom of association. 
(91-299 DG, August 2, 1991, No. 6 and 7, p. 124) 

Preliminary notification 

Legislative provision providing that all associations wishing to call for public generosity 
in order to back scientific, family, humanitarian, philanthropical, educational, athletic, 
cultural or environmental protection causes, within the framework of a national cam
paign, either on public streets or through the media are obliged to give advance notifica
tion of their intention the préfecture of the département where they are registered. 

The only aim of this preliminary notification is to inform the administrative authority as 
to the aims pursued in this cal! for public generosity. ln so doing, the lawmaking body 
has only sought to create conditions for future supervision of the use of fonds collected 
within the public. It did not seek to grant to the préfet a power of authorization in this 
matter. It follows that the provisions submitting certain calls for public generosity to 
preliminary notification are not contrary to freedom of association. 
(91-299 DG, August 2, 1991, No. 9, p. 124) 

Institution of an annual accounting, under the supems1on of the Cour des 
comptes, of the use of resources by associations calling upon public 

generosity 

The obligation of associations calling upon public generosity to set up an annual 
accounting of the use of resources collected from the public has no other aim than to 
allow bath the members of and the donors to these associations, whether they are 
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identified or anonymous, to ensure that the money spent by the association corresponds 
to the aims pursued in their call for public generosity. Although a legislative provision 
entrusted the Cour des comptes with the task of supervising this accounting, the terms 
and conditions of its exercise will result not from the prerogatives conferred on the Cour 
des comptes by the statute of June 22, 1967, but from specific mies decreed by the 
Conseil d'Etat, respecting freedom of association. Any remarks which might be formu
lated by the Cour des comptes will be for the purpose of providing to those in charge of 
the management of the institution the information required by the statute, while allo
wing them to draw the conclusions on their own. In addition, these remarks can only 
be published once those in charge of the associations calling for public generosity have 
been fully informed. 

The provisions of the statute setting up the supervision of the use of public resources 
collected within the framework of a national campaign do not impede freedom of 
association, nor do they infringe on any other principle or rule of constitutional value. 
(91-299 DG, August 2, 1991, No. 14 and 15, p. 124) 

Scope 

FREE ENTERPRISE AND FREEDOM OF COMMERCE AND 
INDUSTRY 

Free enterprise 

Free enterprise is neither general nor absolute; the lawmaking body has the right to 
establish limits required for public interest provided that these limits do not alter the 
scope of free enterprise. 
(90-283 DG, January 8, 1991, No. 14, p. 11) 

Advertising and publicity for tobacco 

Legislative provision related to the ban on direct or indirect advertising for tobacco 
which prohibits neither the production, the distribution nor the sale of tobacco or 
tobacco products; the ban on other forms of advertising or publicity is based on require
ments for the protection of public health that are of constitutional value; it follows that 
this provision on the ban on direct and indirect advertising for tobacco does not infringe 
upon free enterprise, which would be contrary to the Constitution. 
(90-283 DC,january8, 1991, No. 15,p. 11) 

By defining publicity and indirect advertising, the lawmaking body intended to specify 
the scope of these concepts so as to rule out any possibility of circumventing the ban on 
direct or indirect advertising for tobacco; the clarifications thus provided appear as a 
corollary for the rules and regulations concerning this ban; in any case, the statute under 
review extends the validity of temporary measures dealing with ongoing circumstances 
into account. For the same reasons as those concerning the ban on direct or indirect 
advertising for tobacco, these provisions are contrary neither to proprietary rights nor to 
free enterprise. 
(90-283 DG, January 8, 1991, No. 21 and 22, p. 11) 

Advertising and publicity for alcoholic beverages 

The restrictions made by the lawmaking body on publicity or advertising for alcoholic 
beverages are aimed at preventing excessive consumption of alcohol, especially among 
young people; such restrictions are based on the imperative principle of the protection 
of public health, which is a principle of constitutional value; the lawmaking body which 
intended to prevent excessive consumption of alcohol has deliberately limited adverti
sing in this field without banning it in a general or absolute manner; in addition, the 
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provisions in article L. 1 7 of the code on the retailing of alcoholic beverages and the 
fight against alcoholism contained in the statute being reviewed which will not be in 
effect until January 1, 1993; furthermore, after this date, the statute under review 
stipulates that in derogation from article L. 17, "the execution of contracts in effect on 
January 1, 1991 for advertising operations in sales outlets will continue until December 
31, 1993"; absence of a breach in free enterprise. 
(90-283 DG, january 8, 1991, No. 29 and 30, p. 11) 

Contractual rates for private medical centers 

Free enterprise is neither general nor absolute; the lawmaking body has the right to 
establish limits required for public interest provided that these Jimits do not alter the 
scope of free enterprise. Provisions defining two criteria according to which the appro
val of contractual rates for private medical centers providing hospitalization services is 
granted by the administrative authority: the characteristics of each medical center, espe
cially the size of their activities, and the evolution of hospital costs. Since the aim of 
these provisions is to control health costs covered by the community, they do not include 
restrictions for these medical centers which would infringe upon the principle of free 
enterprise in a way which would be contrary to the Constitution. 
(90-287 DG, January 16, 1991, No. 21, p. 24) 

Status of personnel advisers for employees 

Within the exercise of its power as derived from Article 34 of the Constitution, the 
lawmaking body is authorized to assign specific fonctions to persons on behalf of ail 
employees, and to provide these persons with a status which will guarantee the free 
exercise of their fonctions; the rules set up for this purpose can limit the rights and 
freedoms of employers to some extent, so long as there is no infringement as to the 
actual substance of the aforesaid rights and freedoms. 

Provisions of the labour code stipulating that: 
- the exercise of the mission of an employee personnel adviser could not be invoked as 
a grounds for an employer's breach of contract; 
- the dismissal of an employee personnel adviser by an employer is subject to the same 
requirements as those of an elected union representative, which cannot legally take place 
without the authorization of a labour inspector or an official acting as a substitute. 

These rules and regulations could not be considered as infringing upon the rights and 
freedoms of the employer, as the latter has the right to contest the decision before a 
judge for ultra vires, should an official refuse to grant the authorization necessary for a 
dismissal. 
(90-284 DG, ]anuary 16, 1991, No. 3, 10 and 11, p. 20) 

Provisions giving an employee on the list of personnel advisers in a département the 
right to obtain "authorization for a leave of absence" for training purposes "for a maxi
mum of two weeks per three-year period following the publication of the given list"; 
such a leave of absence is subject, for the most part, to the provisions which regulate a 
leave of ahsence for continued education in economic, social and trade union matters, 
pursuant to statute No. 85-1409 dated December 30, 1985; it follows that such a leave of 
absence should be paid for by employers in companies which employ at least ten sala
ried employees, equal to 0.08 per 1000 of the total amount of salaries paid during the 
given year, pursuant to the second paragraph of article L. 451-1 of the labour code. 

It results from the third paragraph of article L. 451-1 of the labour code that these 
expenses covered by companies are tax deductible, within the limits stipulated by the 
second paragraph of the same article, from the amount paid by the employers for the 
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financing of professional continued education, in accordance with law No. 84-130 dated 
February 24, 1984; in addition, the length of a salaried leave of absence over a one-year 
period authorized in article L. 122-14-17, accumulated with a leave of absence for 
economic and social continued education or union training should not exceed 12 days, 
in accordance with the fourth paragraph of article 454-1. 

Under these conditions, the right of an employee on the list of employee personnel 
advisers for their continuing professionnal education to obtain "authorizations for a 
leave of absence for a maximum of two weeks per three-year period following the 
publication of the given list" would not go beyond the burdens that may be placed on 
companies in the public interest. 
(90-284 DG, January 16, 1991, No. 12 and 13, p. 20) 

PROPRIETARY RIGHTS 

Ownership of a trademark 

Principle 

Since 1 789, the objectives and the conditions for the exercise of proprietary rights have 
undergone changes characterised by an extension of their scope into new fields; among 
the latter, is included the right for the owner of a brand name in the manufacturing 
industry, trade or services to use the trademark and protect the latter within the frame
work defined by law and by the international agreements of France. 
(90-283 DG, January 8, 1991, No. 7, p. 11) 

Distinction between the ownership of a trademark and the right to the patronymic name 

The limitations which exist in the exercise of advertising for a trademark or that of a 
commerce or a service have no effect on the surname considered as an element of 
individualization and identification of a natural person. 
(90-283 DG, January 8, 1991, No. 17 and 31, p. 11) 

Absence of infringement upon proprietary rights 

Ownership of a brand name 

Guarantee for the protection of health 

The history of proprietary rights has been marked by the extension of their scope and by 
restrictions dictated in the name of public interest; the latter principle has been applied 
especially frequently to justify the measures taken to ensure everyone "the protection of 
health", in conformity with the eleventh paragraph of the Preamble of the Constitution 
dated October 27, 1946. 
(90-283 DG, january 8, 1991, No. 7 and 8, p. 11) 

The ban on advertising and publicity for tobacco is doubtless liable to affect the exercise 
of ownership -of a brand of tobacco or tobacco products. 

But these provisions are based on the constitutional principle of the protection of public 
health; therefore, the statute reserves the possibility of advertising within tobacco sales 
outlets; moreover, the ban enacted by the statute under review will not be completely in 
effect until January 1, 1993. 

Under these conditions, the restrictions on the full exercise of certain proprietary rights 
introduced by the ban on direct or indirect advertising comply with the Constitution. 
(90-283 DG, january 8, 1991, No. 10 and 12, p. 11) 
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Absence of transfer of ownership 

The actual ownership of a trademark which has been legally registered is not altered by 
the legislative provisions related to the ban on direct or indirect advertising for tobacco; 
these in no way convey a transfer of ownership which would fall under the provisions of 
Article 1 7 of the Declaration of the Rights of Man and of Citizen.s. 
(90-283 DG, January 8, 1991, No. 9, p. 11) 

Definition of indirect publicity and advertising for tobacco 

By defining publicity and indirect advertising, the lawmaking body intended to specify 
the scope of these concepts so as to rule out any possibility of circumventing the ban on 
direct or indirect advertising for tobacco; the clarifications thus provided appear as a 
corollary for the rules and regulations concerning this ban; in ail cases, the statute under 
review extends the validity of temporary measures dealing wirth ongoing circumstances 
into account. For the same reasons as those concerning the ban on direct or indirect 
advertising for tobacco, these provisions are neither contrary to proprietary rights, nor 
are they contrary to free enterprise. 
(90-283 DG, January 8, 1991, No. 21 and 22, p. 11) 

Restrictions in publicity and advertising for alcoholic beverages 

The restrictions made by the lawmaking body on publicity or advertising for alcoholic 
beverages are aimed at preventing excessive consumption of alcohol, expecially among 
young people; such restrictions are based on the imperative principle of the protection 
of public health, which is a principle of constitutional value; the lawmaking body which 
intended to prevent excessive consumption of alcohol has deliberately limited adverti
sing in this field without banning it in a general or absolute manner; in addition, the 
provisions in article L. 1 7 of the code on the retailing of alcoholic beverages in the fight 
against alcoholism contained in the statute being reviewed will not be in effect until 
January 1, 1993; furthermore, after this date, the statute being reviewed stipulates that 
in derogation from article L. 17, "the execution of contracts in effect on January 1, 1991 
for advertising operations in sales outlets will continue until December 31, 1993"; 
absence of a breach in free enterprise. 
(90-283 DG, January 8, 1991, No. 29 and 30, p. 11) 

Ways of financing the supplementary budget for the sécurité sociale benefits for agricul
tural workers 

Article of the Finance Act intended to increase the revenue of the supplementary budget 
for the sécurité sociale benefits of agricultural workers from the money raised through 
the social solidarity levy. This method of financing does not infringe upon the property 
rights of the companies liable to this levy. Moreover the sécurité sociale organisms 
which were previously the sole beneficiaries of this funding do not benefit from an 
established right to this fiscal resourse. 
(91-302 DG, December, 1991, No. 14, p. 137) 

Restrictions on the exercise of proprietary rights 

Provisions defining two criteria according to which the administrative authority can 
approve contractual rates for private medical centers providing hopitalisation services: 
the particular characteristics of each medical center and notably the size of their activi
ties and the evolution of hospital costs. These provisions which, in themselves, involve 
no transfer of ownership may induce restrictions concerning the exercise of proprietary 
rights; but as they are inspired by public interest, (controlling the evolution of health 
costs paid for by the community), they do not alter the scope of these rights. 
(90-287 DG, January 16, 1991, No. 22, p. 24) 
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LABOUR LAW 

Personnel adviser 

Functions of personnel advisers 

Within the exercise of its power as derived from Article 34 of the Constitution, the 
lawmaking body is authorized to assign specific fonctions to persons on behalf of ail 
workers, and to provide these persons with a status which will guarantee the free exer
cise of their fonctions; the rules set up for this purpose can limit the rights and freedoms 
of employers to some extent, so long as there is no infringement as to the actual 
substance of the aforesaid rights and freedoms. 

Rules and regulations according to which the lawmaking body includes within the 
procedure used for individual redundancies Oayoffs), the right for workers to call upon 
an adviser in charge of helping to inform them on the scope of their rights during the 
talk held prior to a potential dismissal in compan)es which have no personnel represen
tatives. , 

The provisions defining the fonctions of personnel advisers thus result in attributing a 
specific fonction in the interest of the employees of companies which have no personnel 
representatives; such provisions are contrary to no rule, nor any principle of constitutio
nal value. 
(90-284 DG, January 16, 1991, No. 3 to 6, p. 20) 

EQUALITY 

EQUALITY BEFORE THE LAW 

Violation of the principle of equality 

Notion of the Corsican people, as a component of the French people 

As proclaimed by Article 2 of the Constitution of 1958, France is a Republic which is 
indivisible, secular, social and democratic, and which guarantees that ail citizens are 
equal before the law regardless of their origins; therefore, the mention by the lawmaking 
body of "the Corsican people, as a component of the French people" is contrary to the 
Constitution, which only recognizes the French people, composed of ail French citizens 
regardless of origin, race or religion. 
(91-291 DG, May 9, 1991, No. 13, p. 50) 

Prohibition of multiple officeholding as a member of the Assemblée de Corse and as a 
member of a conseil général 

Article L. 46-1 annexed to the electoral code by law No. 85-1406 dated December 30, 
1985 prohibits a person from holding more than two elected offices or related fonctions; 
among the offices considered within the framework of this general legislation figures 
that of conseiller général and conseiller régional; article 8 of the statute including the 
status of the collectivité territoriale of Corsica places officeholding as a member of the 
Assemblée de Corse and as a member of a conseil régional on an equal footing in regard 
to general regulations; in as much as the lawmaking body intended to allow such assimi
lation, it could not forbid multiple officeholding as conseillers at the Assemblée de Corse 
and conseil général, without violating the principle of equality, since holding these two 
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offices is authorized in the rest of the French Republic and no justification stemming 
from the specificity of the collectivité territoriale of Corsica supports the aforementio
ned prohibition. 
(91-290 DG, May 9 1991, No. 23 and 24, p. 50) 

Respect for the principle of equality absence of discrimination 

WeHare 

Contracts between private medical centers and regional medical insurance funds 

The aim of drawing up contracts at the level of a région between the Caisses Régionales 
d'Assurance Maladie (GRAM! and private medical centers which provide hospitalisation 
services is to take into account the specificity of the medical centers' activities in a given 
region. Far from violating the principle of equality, recourse to these contracts thus 
constitutes a means of guaranteeing their implementation within the framework of the 
statute and its subsidiary regul3,tions. 
(90-287 DG, January 16, 1991, No. V.8, p. 24) 

1 ' 

Distinction of different zo~es in the carrying out of a national agreement concerning the 
medical laboratpries 

/ 

Enforcement of the provisions of the national agreement concerning private medical 
laboratories, related to the determination of the total cost of medical tests and analysis 
covered by medical insurance programs and that of applicable rates, according to diffe
rent geographical zones. Taking into acccount, in the process, the growth rate and the 
characteristics of the laboratories does not violate the principle of equality and consti
tutes a means of ensuring the implementation of this principle in relation with the 
specificity of the different situtations. 
(91-287 DG, ]anuary 16, 1991, No. 18, p. 24) 

Various applications 

Adding the Corsican language and culture to school curriculum 

Legislative provision adding the Corsican language and culture to the school curricu
lum; adding the Corsican language and culture to the curriculum is not contrary to the 
principle of equality so long as it does not take on a mandatory character; nor is its aim 
to keep the students enrolled in the schools of the collectivité territoriale of Corsica from 
respecting the rights and obligations which apply to ail those attending the institutions 
which provide of public education or which are under contract with it; the fact that the 
lawmaking body authorized the collectivité territoriale of Corsica to promote the Corsi
can language and culture cannot be considered as infringing on any principle of consti
tutional value. 
(91-290 DG, May 9, 1991, No. 37, p. 50) 

Respect for the principle of equality: difference of treatment justified by 
different situations 

Welfare 

Conditions for reimbursement for hospitalisation 

The conditions for reimbursement for hospitalisation are not identical according to 
whether patients choose a government owned medical center which is part of the public 
hospital sector, a private medical center which receives government subsidies or a pri
vate medical center which is not subsidized by the government. However, the resulting 

- 247 -



difference of treatment is linked to the different situations which exist in the given 
medical centers and are related to the aim of the statute (i.e. the modification of a regime 
of contracts drawn up between the Sécurité sociale and private medical centers), which 
consist in guaranteeing access to various types of medical care while simultaneously 
developping a policy to contrai health costs. Absence, therefore, of violation of the 
principle of equality. 
(90-287 DG, January 16, 1991, No. 23, p. 24) 

Co-payment mechanism 

Mechanism of co-payment instituted to meet the costs of Iaboratory tests and analyses 
as well as of hospitalization in private medical centers under contract. Legal argument 
according to which these provisions are contrary to the principle of equality in that the 
amount paid by national health insurance beneficiaries for a given act in accordance 
with the regulations of the Sécurité sociale can vary in fonction with the situation of 
individual beneficiaries. 

This situation can vary according to the mandatory health insurance scheme for which 
they qualify; the difference of treatment which results for those concerned in regard to 
the health expenses they may have to caver by themselves, is a consequence of this 
situation. It follows that the grounds invoked here must be rejected. 
(91-296 DG, July 29, 1991, No. 20 to 24, p. 102) 

Redistribution of tax resources 

Specific features characterize the region of Ile de France's urban municipalities regar
ding the social needs of their population: its vast population, the global importance of its 
resources and the presence of Paris, the nation's capital; the uneven distribution of 
employment opportunities between the central and peripheric parts of Ile de France 
generally Iead to a very unequal distribution of the tax potential among the municipali
ties; major discrepancies in the types of facilities and services that the municipalities are 
able to provide for their inhabitants result from this. 

The combined importance of these elements justifies the Iawmaking body's institution of 
an inter-municipal mechanism for the redistribution of tax resources exclusively for the 
region of Ile de France, to the benefit of the municipalities of the region which have to 
face high public expenditure without having a high tax potential per capita. 

The constitutional principle of equality does not prohibit the Iawmaking body's from 
addressing different situations in a different manner so long as the difference of treat
ment relates to the aim of the law according to which it is established. 
(91-291 DG, May 6, 1991, No. 23 to 26, p. 40) 

Elections 

Revision of the electoral rails in Corsica 

The electoral Iegislation does not confer total freedom of choice on citizens concerning 
the location of their registration on electoral rails; aside from the provisions determining 
the particular situation of French citizens living outside of France, the military and 
mariners, registration on electoral rails for municipalities is subordinate either to a 
condition of actual or Iegal domicile or residence, or to the fact that the interested 
parties figure for the fifth consecutive time on the taxpayers' list for one of the direct 
municipal taxes; in compliance with the constitutional principle of the equality of suf
frage, article L. 10 of the electoral code states that "no one can be registered on more 
than one electoral roll". 
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The situation of the electoral rolls for the municipalities of Corsica, such as it appears 
from the information provided during parliamentary proceedings, presents particulari
ties which authorize the lawmaking body, within the framework of the administrative 
reorganization of Corsica, to define specific terms and conditions for revising the electo
ral rolls, without violating the principle of equality before the law. 
(91-291 DG, May 9, 1991, No. 41 and 42, p. 50) 

Considerations of public interest justifying difference of treatment 

Generalities 

The principle of equality neither prevents a lawmaking body from providing different 
solutions for different situations, nor from departing from the principle of equality for 
reasons of public interest, provided that in both cases the resulting difference of treat
ment relates to the object of the statute which has generated it. 
(90-283 DG, January 8, 1991, No. 34, p. 11) 

Publicity or advertising authorized for alcoholic beverages 

The provisions of article L. 1 7 of the code for the retailing of alcoholic beverages and 
measures to fight against alcoholism aim at defining limits for cases in which publicity 
and advertising can be authorised, in view of its goal of combatting excessive consump
tion of alcohol, more particularly by young people; as regards this objective, the lawma
king body was justified in differentiating among various forms of advertising by taking 
into account the form they adopt and the different groups they are liable to reach; 
consequently, new article L 17 did not violate the principle of equality before the law, 
by only allowing posters for advertising alcoholic beverages in production areas or to 
promote traditional festivities and fairs or public events such as those defined in 6° and 
7 ° of this article. 
(90-283 DG, January 8, 1991, No. 35, p. 11) 

EQUAL BURDEN SHARING FOR PUBLIC EXPENDITURE 

Equality in taxation 

Taxation scheme 

Income tax for the département 

Taxpayers 

It is the responsibility of the lawmaking body when imposing a tax to freeely determine 
the tax assessment in accordance with the principles and rules of constitutional value; in 
particular, in order to ensure respect for the principle of equality, it must base its 
assessment on objective and rational criteria. In order to define those natural persons 
subject to the income tax for the département, the lawmaking body referred to article 4B 
of the general tax code which regards persons who, for income tax purposes, are consi
dered as having their tax residence in France; with particular respect to the circums
tance that the income tax for the département is payable in the place where the national 
tax on the previous year's income is established, the defininition of the persons who are 
subject to this new tax is not contrary to the principle of equality. 
(91-298 DG, july 24, 1991, Np. 28 ta 30, p. 82) 
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Transfer tax in case of earlier inter vivos gifts 

Provisions of an article of a finance act reducing the tax burden on inter vivos gifts or 
inheritances by exempting those earlier inter vivos gifts from the calling in of outstan
ding tax provided in article 784 of the general taxation code which were made more 
than ten years before provided that they were "made before a notary". 

These provisions aim to encourage the making of gifts during the lifetime of the holder 
by exempting from the rule that allows for the calling in of outstanding tax those gifts 
made more than ten years before and upon which transfer tax has been paid. The gifts 
which satisfy these conditions are not, given this aim, sufficiently different from gifts 
made before a notary to justify the discrimination in the changes in the rules concerning 
transfer taxes on inter vivos gifts. Nor is this discrimination justified by the public 
interest, as the goal of those provisions is purely fiscal. Consequently the wording 
"before a notary" as are in the provisions in question must be declared to be contrary to 
the principle of equality. 
(91-302 DG, December 30, 1991, No. 7 to 8, p. 137) 

Finance act 

Implementation of the finance act for ail taxpayers on a given date 

By deciding to implement new provisions to determine tax assessments, the rates and 
terms and conditions for collecting corporate taxes for pharmaceutical products starting 
December 1, 1991, the lawmaking body limited itself to apply the same legal rule for ail 
taxpayers. It therefore did not infringe upon the principle of equality. 
(90-287 DG, January 16, 1991, No. 40 and 41, p. 24) 

Equal burden sharing for public expenditure outside fiscal law 

Compensation 

Particular constraints imposed on billboard advertising firms 

Article L. 17 of the code on sales outlets for alcoholic beverages and measures to fight 
alcoholism does not violate the principle of equality befure the law; in any case, those 
interested are entitled to seek compensation, should they f eel placed at a disadvantage in 
an abnormal and particular manner by the enforcement_9f the statute under review. 
(90-283 DG, January 8, 1991, No. 40 and 41, p. 11) 

Expenses related to duties of a personnel adviser for employees 

Legislative provisions stipulating the reimbursement by the State of the salaries of 
personnel advisers, as well as the welfare contributions and bonuses during their leaves 
of absence from the company in the course of the exercise of their duties, these provi
sions as well as those authorizing them to exercise their duties during a given number of 
working hours, do not disadvantage the employer by creating a breach in equality for ail 
in burden sharing for public expenditure. 
(90-284 DG, January 16, 1991, No. 9, p. 20) 

Rates for goods and services in the private sector 

Rates for medical fees 

Unlike the private establishments which fall under the purview of article L. 162-22 of 
the code of the Sécurité sociale, authorized medical centers are not equipped to provide 
hospitalisation services. The different situations justify the adoption of different rules 
in determining the rates for fees applicable to these two categories of medical centers in 
view of the lawmaking body's objective to control health costs. Authorized dispensaries 
are also in a different situation from doctors who have private practices, particularly as 
far as administrative controls are concerned. In ail cases, the statute, along with the 
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provisions of the code of the Sécurité sociale, does not introduce any discrimination as 
far as the applicable rate of practioners' fees is concerned, according to whether they 
have a private practice or work in authorized dispensaries. 
(90-287 DG, January 16, 1991, No. 31 and 32, p. 24) 

EQUALITY IN PUBLIC EMPLOYMENT 

Equal access to public employment 

Rules for recruitment for public employment 

Condition of nationality - Scope 

Concerning the civil service, the provisions of Article 6 of the Declaration of the Rights 
of Man and of Citizens especially aim at founding in French law the principle of equal 
access to al! public employment. They cannot be interpreted as exclusively reserving to 
French citizens the application of the principles they set forth; they do not prohibit the 
lawmaking body authorized by Article 34 of the Constitution to define the fondamental 
safeguards granted to members of the State civil and military services and to determine 
the basic principles of local self-government, from setting up the general conditions of 
access to public employement within the framework of the principle of equality and 
other rules and principles of constitutional value. 
(91-293 DG, july 23, 1991, No. 7 and 8, p. 77) 

Equal treatment of civil servants during their career 

Princip le 

Appointment to positions of an identical nature 

Provisions of the deferred statute introducing a hospital reform stipulating that, on the 
one hand, a service consists of one or several functional units, al! in the same medical 
discipline and, on the other hand, that a department must be constituted of at least three 
functional units. 

In view of the principle of equality, this difference cannot in and at itself, justify the fact 
that the practitioners designated to head one of these two structures are appointed either 
by ministerial authority or by the Board of the institution; or that this five-year appoint
ment includes a clause stating that the appointment of the service and department heads 
may be shortened "in the interest of the service" without any explicit justification. 

Moreover, such differences in treatment are not substantiated by reasons of public 
interest. 
(91-297 DC,july29, 1991, No. 14,p. 108) 

Appointment. Absence of discrimination 

As stipulated in article L.714-25-2 of the statute unter review introducing a hospital 
reform, whenever public hospitals set up their medical organizations out of their free 
choice, the Boards of the given establishments are to appoint those in charge of the 
medical structures thus created. 

The legal regime defined by this article is based on data specific to each public hospitals 
based on conditions and criteria determined by the statute. The hospitals which satisfy 
these conditions and criteria are in different situations as compared with the other 
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hospitals. This difference is related to the objective of the lawmaking body which is to 
allow for a diversification in the structures of public hospitals. Therefore, the provi
sions in question do not violate the principle of equality. 
(91-297 DC,Ju!y29,1991, No. 19 and 20,p. 108) 

ELECTIONS 

ELECTORATE, ELIGIBILITY, OPERATIONS PRIOR TO THE 
ELECTION 

Operations prior to the elections 

Electoral rolls 

Revision of electoral rolls in the municipalities of the départei;nents of Corsica 
1 

Respect of the principle of equality 

The electoral legislation does not confer total freedom of choice to citizens concerning 
the location of their registration on electoral rolls; aside from the provisions determining 
the particular situation of French citizens living outside of France, the military and 
mariners, registration on electoral rolls for municipalities is subordinate either to a 
condition of actual or legal domicile or residence, or to the fact that the interested 
parties figure for the fifth consecutive time on the taxpayers' list for one of the direct 
municipal taxes; in compliance with the constitutional principle of the equality of suf
frage, article L. 10 of the electoral code states that "no one can be registered on more 
than one electoral roll". 

The situation of the electoral rolls for the municipalities of Corsica, such as it appears 
from the information provided during parliamentary proceedings, presents particulari
ties which authorize the lawmaking body, within the framework of the administrative 
reorganization of Corsica, to define specific terms and conditions for revising the electo
ral rolls, without violating the principle of equality before the law. 
(91-291 DG, May 9, 1991, No. 41 and 42, p. 50) 

Exercise of the right to vote 

The revision of the electoral roll of the municipalities of the départements of Corsica 
will not fully go into effect until March 1, 1992; aside from this revision, the other 
French municipalities' electoral rolls will be revised on a normal yearly basis; within the 
framework of this procedure, it would be possible for those citizens who do not satisfy 
the requirements dictated by articles 11 to 14 of the electoral code in the municipalities 
of the départements of Corsica to request their registration on the rolls of another 
municipality; it follows that although these provisions of the statute introducing the 
status of the collectivité territoriale of Corsica related to the revision of the electoral rolls 
are Hable to affect the location of the voting, they do not affect the exercise of voting 
right itself; consequential rejection of the legal argument of an infringement on the 
voting right. 
(91-291 DG, May 9, 1991, No. 43, p. 50) 
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CAMPAIGN ADVERTISING 

Means for campaign advertising 

Election expenses 

Campaign accounts 

Period for raising funds 

It flows from the combined provisions of articles L. 52-4, L. 52-5 and L. 52-6 of the 
electoral code that the candidates for a legislative by-election can only raise funds to 
finance their election campaign from the time of the event which necessitated the 
election (in this case the date on which the National Assembly took note of the resigna
tion of the député whose seat was to be filled), until the decisive polling round (in this 
case the second round.) Although the provisions, given their final objective, do not 
prohibit the deposit of contributions made subsequent to the election in the campaign 
account, the contributions must have been promised prior to the elections. 
(91-1141, 1142, 1143, 1144, July 31, 1991, A.N., Paris, 13th circ., No. 26 to 28, p. 114) 

Limits on election expenses 

Expenses which can be included in the election expenses of a candidate 

Opinion polis 

A poli conducted to determine the chances potential candidates in winning an election 
does not constitute an expense as defined in the provisions of article L. 52-12 of the 
electoral code so long as the results of this poli are not subsequently used in any way in 
the electoral campaign. However, ail polis requested by a candidate or conducted with 
his or her even tacit approval, by natural or legal persons, political groups or parties 
backing him or her and which contribute to the formulation of the election strategies in 
a given constituency do constitute an election expense. In this case, the questions asked 
in the two opinion polis show that their aim was not to select the party nominee, but 
rather to enable the political party, which had already selected its nominee, to define, 
with his tacit approval the strategy to be used in election advertising. Although the 
cost of these two polis was covered by the party in question, it must consequently be 
included in the account of the campaign expenses of the candidate. 

(91-1141, 1142, 1143, 1144, July 31, 1991, A.N., Paris, 13th circ., No. 13 to 15, p. 114) 

Expenses which can not be included in election expenses of a candidate 

Opinion polis 

Polis which are related to a contested legislative by-election and conducted between the 
event necessitating the election and the second polling round. The following, however, 
can not be included in the election expenses of the elected candidate : 
- a nation-wide poli requested, conducted and published by a weekly political maga
zine with the intention to assess the popularity of another candidate who claimed to be 
supported by some political leaders; 
- a poli conducted at the request of a political party not participating in the election 
race, and which, incidentally, was not even published; 
- two polis conducted by a polling institute at its own initiative and whose results were 
not circulated. 
(91-1141, 1142, 1143, 1144,July31, 1991, A.N., Paris, 13th circ., No. 9 to 11,p. 114) 
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Expenses not directly incurred for the benefit of a candidate 

It flows from the first paragraph of article L. 52-12 of the electoral code that the 
expenses incurred by persons, groups and parties backing a candidate can only be 
included in his or her campaign accounts if they were directly incurred for the benefit of 
the given candidate. Such is not the case either for expenses during nationwide cam
paigns organized by a political party, or, in the particular instance, for the cost of a letter 
addressed by the Mayor of Paris to ail Parisians concerning a money bill whose aim was 
to modify the global State grant allocated to Paris. 
(91-1141, 1142, 1143, 1144,july31, 1991, A.N., Paris, 13th circ., No. 16,p. 114) 

LITIGATION 

Powers of the Constitutional Council 

Funding of election campaigns 

Respective powers of the Constitutional Council and the National Commission on Cam
paign Accounts and Political Funding 

Princip le 

The National Commission on Campaign Accounts and Political Funding is an adminis
trative authority and not a judicial authority. It follows that its stance during the 
examination of the campaign account of a candidate is not binding ·on the Constitutio
nal Council, which judges the legality of elections pursuant to Article 59 of the Constitu
tion. 
(91-1141, 1142, 1143, 1144, july 31, 1991, A.N., Paris, 13th circ., No. 6, p. 114) 

(cf. 90-273 DG, May 4, 1990, No. 16, p. 55) 

Rejection of a campaign account 

Princip les 

As derived from the combined reading of articles L. 52-15, L.O. 128 and L.O. 136-1 of 
the electoral code, it is the responsibility of the Constitutional Council to determine 
whether the campaign accounts rejected by the National Commission on Campaign 
Accounts and Political Funding and referred by it to the Constitutional Council were 
legitimately rejected, and if so, to determine the disqualification of the candidate(s) 
concerned. 
(91-1141, 1142, 1143, 1144, july 31, 1991, A.N., Paris, 13th circ., No. 25, p. 114) 

Case in which an account should not be rejected 

Based on information presented to the Constitutional Council but not to the National 
Commission on Campaign Accounts and Political Funding, the donations made to two 
candidates subsequent to a legislative by-election were made in compliance with com
mitments of the donors prior to the decisive polling round. For this reason article LO. 
128 of the electoral code need not be applied. 
(91-1141, 1142, 1143, july 31, 1991, A.N., Paris, 13th circ., No. 29 to 32, p. 114) 

- 254 -



Case of correct assessment of the election expenses by the Commission 

The indications provided by the claimant do not provide a sufficient amount of infor
mation to justify a revision of the assessment of the National Commission on Campaign 
Account and Political Funding for certain electoral expenses made by the candidate who 
was elected. 
(91-1141, 1142, 1143, 1144,july31, 1991,A.N., Paris, 13th circ., No. 17,p. 114) 

Powers of the Constitutional Council 

Principles 

The second paragraph of article L.O. 128 of the electoral code defines two distinct cases 
for disqualification. First, ail candidates who fail to submit their campaign accounts 
under the conditions and by the deadline stipulated in article L. 52-12 of the electoral 
code and those whose campaign accounts have been legitimately rejected are disquali
fied for one year following the election. Second, ail candidates who exceed the limit on 
election expenses can be disqualified for the same length of time. ln the latter case, the 
election judge, as confirmed in article L.O. 186-1 of the electoral code has some latitude 
to assess to what extent the legality of the election of a député was affected by the fact 
that he or she exceeded the limit on election expenses. 
(91-1141, 1142, 1143, ]uly 31, 1991, A.N., Paris, 13th circ., No. 19, p. 114) 

Cases in which exceeding the limit on election expenses do not justify disqualification 

In this case, the limit on election expenses was exceeded because the cost of the two 
opinion polis was added to the electoral expenses of the candidate concerned. No 
specific mention of the inclusion of opinion polis in election expenses can be found 
either in the text of Statute No. 90-55 dated January 15, 1990, applicable for the first 
time ii:t the election of the National Assembly, or in the proceedings preceeding its 
vote. An interpretation of the text was therefore required. Under these conditions, 
the fact of having exceeded the limit for electoral expenses does not justifiy the candi
date's disqualification . 
(91-1141, 1142, 1143, ]uly 31, 1991, A.N., Paris, 13th circ., No. 20, p. 114) 

Conclusions and legal arguments 

Conclusions (admissibility) 

Requirement of a prior application to a Tribunal administratif 

According to the second paragraph of Article L. 292 of the electoral code, any person on 
the electoral register of a commune is entitled to make an application to the Tribunal 
administratif, then, to backup his or her demand that a senatorial election be declared 
null and void, to the Constitutional Council, on the allegation that the conseil municipal 
has conducted the election of supplementary delegates and their deputies to the senato
rial electoral college in an unlawful manner. 
(91-1140, May 23 1991, Sénat, Paris, No. 5, p. 71) 

Objections concerning previous elections 

Request to have a senatorial election declared null and void. According to the second 
paragraph of Article L. 292 of the electoral code, any person on the electoral register of a 
commune is entitled to make an application to the Tribunal administratif, then, to back 
up his or her demand that a senatorial election be declared nul! and void, to the Consti
tutional Council, on the allegation that the conseil municipal has conducted the election 
of supplementary delegates and their deputies to the senatorial electoral college in an 
unlawful manner. It is not admissible, however, at this juncture to cal! into question the 
conditions under which the conseillers municipaux who are already members of this 
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college as of right were themselves elected. Indeed, their election to the conseil munici
pal may only be disputed before an administrative jurisdiction under the conditions and 
within the time limits laid clown by the electoral code, and may not be subsequently 
challenged. 
(91-1140, May 23 1991, Sénat, Paris, No. 5, p. 71) 

The legality of the elections of the Conseil de Paris can only be contested before the 
administrative jurisdictions under the conditions and with respect to the time limits 
stipulated in the electoral code, and cannot be questioned subsequently. Should, fur
thermore, a member of the Conseil de Paris find himself or herself in a position to be 
disqualified after the legal deadline, it is the responsibility of the préfet upon request of 
any constituent and under the supervision of the administrative judge, to call for a 
resignation. Case of a member of the Conseil de Paris who was neither disqualified 
nor asked to resign and who was subsequently elected in a legislative by-election in 
Paris. Contrary to the daim of the claimant, who for this reason has requested that this 
election be declared nul! and void, the candidate had the right to mention his being in 
the office of the mayor of an arrondissement during the election campaign. 
(91-1141, 1142, 1143, July 31, 1991, A.N., Paris, 13th circ., No. 21 to 23, p. 114) 

Judicial inquiry 

General powers during the judicial inquiry 

Joining of actions 

Joining of two inquiries and a referral from the National Commission for Campaign 
Accounts and Political Funding related to the electoral process in a given constituency 
(91-1141, 1142, 1143, July 31, 1991, A.N., Paris, 13th circ., No. 1, p. 114) 

Questions outside the competence of the Constitutional Council 

Miscellaneous 

A request that does not seek the annulment of the election of a parliamentary member 
or that is not directed against a preliminary act of the electoral process which might 
affect future elections, does not constitute a contestation of the legality of the election of 
the députés and members of the Senate which can be submitted to the Constitutional 
Council. Incompetence of the Constitutional Council to rule on a request by the Presi
dent of the Senate regarding the legality of the replacement of a member of the Senate 
appointed to the Government, by a person elected simultaneously with him. 
(91-1145, October 1, 1991, Sénat, Seine-Saint-Denis, p. 128) 

(cf. 70-570, November 13, 1970, A.N., Gironde, 2eme circ., p. 54; 86-1017, july 29, 1986, Sénat, 
Gard, p. 116) 

Request for nullification found to be without legal basis 

Objection not related to the election proper 

A request for the review of the legality of the replacement of a member of the Senate 
appointed to the Government, by a person elected simultaneously with him, does not 
constitute a contestation of the legality of the election of a parliamentary member which 
can be referred to the Constitutional Council. 
(91-1145, October 1, 1991, Sénat, Seine-Saint-Denis, p. 128) 

(cf. 70-570, November 13, 1970, A.N., Gironde, 2ème circ., p. 54; 86-1017, July 29, 1986, Sénat, 
Gard, p. 116) 
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PUBLIC FINANCE 

TAXES AND LEVIES 

Taxes 

Intermunicipal tax solidarity 

Although the provisions of Article 14 of the Declaration of the Rights of Man and of 
Citizens, reaffirmed b.y the Preamble to the Constitution of 1958, have constitutional 
value, the rules they establish concerning the authority of representatives of the citizens 
must be implemented pursuant to the provisions of the Constitution from which the 
competence of the lawmaking body is derived. 

From Articles 34 and 72 of the Constitution, the lawmaking body derives the power to 
decide whether or not the receipt of a tax levied to the benefit of a given category of 
collectivités territoriales can be allocated in part to one or more of the other collectivités 
territoriales, under conditions which respect the principle of the self-government of 
these collectivités. In this case, it will be the responsibility of the local Conseil munici
pal benefiting from this tax to deliberate on the use of the amounts which will be 
allocated to it by the Solidarity fund of the municipalities in the region of Ile de 
France. 

The provisions of Article 14 of the Declaration of 1789 stipulating that ail citizens have 
the right, individually or through their representatives, notably to control the use of their 
tax money, do not forbid the institution of a fiscal solidarity mechanism among certain 
municipalities in the region of Ile de France by the statute under review. 
(91-291 DG, May 6, 1991, No. 37 to 40, p. 40) 

Additional levies 

Television licence fees 

The television licence fee is a form of additional levy and not a form of taxation because 
of the way it was established, the objectives for which it was instituted and the legal 
status of the organisms to which it is attributed. 
(91-302 DG, December 30, 1991, No. 23, p. 137) 
(cf. 60-8 DG, August 11, 1960, No. 4, p. 25; 79-111 L, November 21, 1979, No. 5, p. 50; 80-126 DG, 
December 30, 1980, No. 13, p. 53) 

FINANCE ACTS 

General rules related to the examination of finance bills 

Initiative of finance bills 

Supplementary and amending budget 

According to the provisions of Article 1, paragraph 5 of the Constitution and articles 1, 
paragraph 1, 2, paragraph 4, 34 and 38 of ordonnance No. 59-2 dated January, 2, 1959, 
combined with those related to the powers of Parliament in fiscal matters, the Govern
ment has to submit a bill introducing a supplementary and amending budget to the 
assemblies in only two cases. First, whenever, in the course of the current fiscal year, 
the governement has issued either appropriation decrees based on articles 10 and 11 of 
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ordonnance No. 59-2, or decrees which cancel appropriations in application of article 13 
of this ordonnance or has taken measures affecting the implementation of the budget, 
their effect on the budget must be submitted to Parliament before the end of the fiscal 
year for ratification within the framework of the supplementary and amending budget 
prior to the end of the year, within the limits of article 35 of ordonnance No. 59-2 
concerning budgetary settlement acts. Second, a supplementary and amending budget 
bill when it appears that the general lines of the economic and financial balance defined 
in the finance act should be substantially modified in the course of the year. 

(91 -298 DG, July 24, 1991, No. 9 et 1 7, p. 82) 

Keeping the economic and financial balance defined in the finance act 

Substantial changes of the anticipated economic and financial balance 

According to the provisions of Article 34, paragraph 5 of the Constitution and article 1, 
paragraph 1, article 2, paragraphs 4, 34 and 38 of ordonnance No. 59-2 dated January, 
2, 1959, combined with those related to the powers of Parliament in fiscal matters, the 
Government has to provide a supplementary and amending budget bill when it appears 
that the general lines of the economic and financial balance defined in the finance act 
should be substantially modified during the course of the year. 
(91-298 DG, july 24, 1991, No. 9, p. 82) 

Supervisory power over finance acts 

Supervision of public finance 

Exclusive sphere of the finance act 

According to the first article, paragraph 2, of ordonnance No. 59-2 dated January 2, 
1959, the "legislative provisions destined to provide Parliament with information and 
facilitate contrai of public finance management" can only be put forward in a finance 
act; these requirements are violated by the provisions derived from a text which, 
although it does not have the character of a finance act, compels the Government to 
report to Parliament on operations concerning the management of publicly financed 
fonds. 
(90-283 DG, January 8, 1991, No. 46, p. 11) 

Provisions resulting from a legislative text that does not have the character of a finance 
act which establishes a general decentralization grant for the collectivité territoriale of 
Corsica drawn up in a single chapter of the State budget, and the publication of a 
document each year in an appendix to the finance bill retracing the evolution of the 
amount of specific resources attributed to the collectivité territoriale of Corsica. 

Such provisions overlook the terms and conditions of ordonnance No. 59-2 DC, dated 
January 2, 1959 which has the value of an organic law concerning finance acts, which 
reserves to a text, having the charact.er of a finance act, the enactment of "legislative 
provisions destined to organize the information and the supervision of Parliament on 
the management of public finances." 
(91-290 DG, May 9, 1991, No. 56 ta 58, p. 50) 
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Specifications introduced by the rules of parliamentary procedure of an assembly 

For texts which fall within the category of finance acts, each assembly is free to specify 
through its rules of parliamentary procedure, the terms and conditions under which it 
intends to excercise control over the management of public finances for which it is 
responsible in accordance with Article 47 of the Constitution. 
(91-292 DG, May 231991 No. 36, p. 71) 

Doc~mentation available to the special rapporteurs of the National Assembly finance 
committee 

National Assembly resolution to make the documentation and data used by the special 
rapporteurs of the finance, of the general economy and of the plan committee in its 
budgetary control, available not only for the drawing up of the loi de finances and the 
loi de règlement committee reports but also for the drawing up of of information 
reports; conformity with the Constitution; 
(91-292 DG, May 1991, No. 37 and 38, p. 71) 

Assessment of the fiscal and non-fiscal proceeds of the State 

Financial effects of fiscal measures taken during the current fiscal year 

According to the provisions of Article 34, paragraph 5 of the Constitution and article 1, 
paragraph 1, article 2, paragraph 4, 34 and 38 of ordonnance No. 59-2 dated January 2, 
1959, combined with those related to the powers of Parliament in fiscal matters, whene
ver, in the course of the current fiscal year, the governement has issued either appropria
tion decrees based on articles 10 and 11 of ordonnance No. 59-2, or decrees which 
cancel appropriations in application of article 13 of this ordonnance or has taken mea
sures affecting the implementation of the budget, their effect on the budget must be 
submitted to Parliament before the end of the fiscal year for ratification within the 
framework of the supplementary and amending budget prior to the end of the year, 
within the limits article 35 of ordonnance No. 59-2 concerning budgetary settlement 
acts. 
(91-298 DG, July 24, 1991, No. 9, p. 82) 

Budgetary settlement acts 

It results from articles 2, paragraph 5, 35 and 36 of ordonnance No. 59-2 dated January 
2, 1959, that in addition to the accompanying documents set out in the last of these 
articles, the budgetary settlement act includes two types of provisions of different scope : 
- those which record the results of ail operations carried out for the implementation of 
the budget and give the assessment of the fiscal year; 
- those which, whenever necessary, adjust the finance act forecast and authorise the 
transfer of the final account for the year to the permanent Treasury deficit account. 

When undertaking verifications the budgetary settlement act may only trace orders of 
expenditure and collection of revenue from the accounts, whatever the legality of the 
operations carried out; the legality of operations which may be classified as administra
tive or accounting acts is reviewed by the appropriate competent authorities and courts 
and not by the Constitutional Council; the constitutionality of these provisions for 
verification is evaluated only in light of the rules of constitutional value which define 
the content of the budgetary settlement act. 

Since it includes measures concerning variations of budget allocations and transfer of 
the final account for the year to the permanent Treasury deficit account, the budgetary 
settlement act falls within the Parliament's general powers of decision in financial mat
ters; irregularities affecting the implementation of the budget over which this power of 
decision is exercised do not affect the constitutionality of the provisions of the budge
tary settlement act governing these operations. 
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Treasury officiais have considered the fact that subscribers have acquired obligations 
assimilables du Trésor by surrendering obligations renouvelables du Trésor in payment 
for a loan subscription which should be assimilated in its entirety with an accounting 
operation and which entails a loss for the Treasury; the final budgetary settlement bill 
of the 1989 budget allows for this in its presentation and content. 

Given the scope of the above provisions of the budgetary settlement act, the legal 
argument of illegality of this accounting measure is ineffective. Consequently it cannot 
be held that the budgetary settlement bill did not allow Parliament to exercise its 
political control over the implementation of the budget especially when the Cour de 
comptes report, which accompanied the budgetary settlement bill when it was introdu
ced included observations on the operations in question enabling the assemblies to 
exercise their control in full knowledge of the facts. Further the general powers of 
decision in financial matters which Parliament holds from Article 34 of the Constitution 
have not been infringed. 
(91-300 DC, November20, 1991, No. 7 to 11,p. 130). 

(cf 86-202 DC, January 16, 1986, No. 5 to 7, p. 14). 

Universality of finance acts 

Allocation of revenue. Obligation to allocate revenue without deducting expenditure 

Allocation which can only result from a finance act 

It flows from article 18 of ordonnance No. 59-2 which has the value of an organic law 
concerning finance acts dated January 2, 1959, that the allocation of an item of state 
revenue and expenditure can only be included in a finance act, save as otherwise provi
ded by the specific procedures stated in article 19; the aforementioned rules and regula
tions are violated by a provision from a text which does not have the character of a 
finance act, and which enables the State to create a 10 per cent levy before taxes on 
advertising expenses for alcoholic beverages and allocates the revenue of this levy to a 
"fund" which has no legal entity and the management of which is the responsibility of 
the Government. 
(90-283 DC, January 8, 1991, No. 45, p. 11) 

Subsidiary budget 

Levy on reserve funds 

According to article 22 of ordonnance No. 59-2 of January 2, 1959, a service working on 
a subsidiary budget can among other things administer reserve fonds; that of the sécu
rité sociale benefits for agricultural workers is governed by articles 1003-4 to 13-6 of the 
rural code which were first found in the 1960 finance act. 

The reference made in a entry in statement A appended to the 1992 finance act to the 
"revolving fund" of the subsidiary budget for the sécurité sociale benefits for agricultural 
workers only applies to the reserve fund instituted by the 1960 finance act. It follows 
from this that the reference in the entry in question to an amount of operating revenue 
is a mere estimation; indeed in consideration of the rules and regulations of article 
1003-6 of the rural code which fixes the conditions for payment of the excess of revenue, 
the amount to be levied from the reserve fund can only be determined at the end of the 
year. 

Bearing in mind the qualified interpretation, the provisions in question in statement A 
appended to the 1992 finance act are not contrary to the Constitution. 
(92-302 DC, December 30, 1991, No. 29 to 31, p. 137) 
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Content and structure of finance bills 

Provisions which can be included in a finance act 

Information of and supervision by the Parliament with regard to the management of 
public finance 

The rules and regulations of article 1, paragraph 2 of ordonnance No. 59-2 dated 
January 2, 1959, in view of which "the legislative provisions destined to organize the 
information of and supervision by Parliament in regard to public finance are included 
in the finance act," aim to incorporate measures within the legislative competence desti
ned to organize the information of and supervision by the assemblies with regard to the 
management of public finance into the sphere of intervention reserved for finance acts. 
(91-298 DG, July 24, 1991, No. 13, p. 82) 

Social solidarity levy and solidarity contribution 

It follows from the legislative texts governing it that the social solidarity levy imposed 
on companies by articles L.651-1 etc. of the sécurité sociale code, is a compulsory levy 
and nota form of social contribution or additional tax. It is a "tax" in the sense of Article 
34 of the Constitution. Consequently, provisions determining who its benficiaries are 
and doing away with one instance of exemption are among those which can figure in a 
finance act in application of paragraph 3 of the first article of ordonnance No. 59-2 of 
January 2, 1959. 

Same solution, for the same reasons, for a provision repealing the solidarity contribu
tion, instituted by article 1126 of the rural code, because it cornes under very similar 
rules to those applicable to the social solidarity levy. 
(91-302 DG, December 30, 1991, No. 12 and 13, p. 137) 
(cf. GJGE, November 27, 1985, Case. 295//84, Rec p. 3759) 

Provisions which cannot figure in a finance act 

Extension of the powers of supervision of radio and television licence fee collectors 

Article of the finance act which modifies the provisions of article 95 of the Audiovisual 
Communications Act of July 29, 1982 by extending the powers of supervision of radio 
and television licence fee collectors. 

This article does not directly concern the determination of State resourses and expenses; 
its aim is not to organise information and supervision of Parliament over the adminis
tration of public finance nor to put financial responsibilities on public officiais. It does 
not fall within the scope of the provisions of the third paragraph of the first article of 
ordonnance No. 59-2 dated January 2, 1959 since a television licence fee is a form of 
additional levy and not a form of taxation. Because it is an additional levy the finance 
act can only authorise its annual collection after December 31st of the year in which it 
was established, hence it falls within the very terms of article 4, paragraph 3, of ordon
nance No. 59-2. 

It follows from the above that the article in question has nothing to do with the objec
tives of a finance act; it should therefore be declared unconstitutional since it was 
adopted according to an unlawful procedure. 
(91-302 DG, December 30, 1991, No. 22-24, p. 137) 

Provisions which are not within the exclusive sphere of competence of the finance act 

Fiscal provisions 

According to the terms of article 1, paragraph 3 of ordonnance No. 59-2 dated January 
2, 1959, and of article 2, paragraph 4 of this ordonnance and of Article 34 of the 
Constitution, fiscal provisions are not among those within the exclusive competence of 
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the finance act; they can occur either in a finance act or in a legal text of a different 
nature, without it beeing necessary to distinguish whether or not they affect the imple
mentation of the budget during the current fiscal year. In any case exclusively limiting 
the institution or modification of a fiscal resource during the current fiscal year to 
finance acts would reduce, contrary to Articles 39 and 40 of the Constitution, the initia
tive of parliamentary members in fiscal matters to a mere right to amend, as finance 
bills can only be introduced by the Government. 
(91-298 DG, July 24, 1991, No. 4 to 6 and 22, p. 82) 

(cf. 84-170 DG, June 4, 1984, No. 3, p. 45) 

Provisions related to expenses 

New expenses resulting from legislative measures adopted during the current fiscal year 

According to the provisions of Article 34, paragraph 5 of the Constitution and article 1, 
paragraph 1 and article 2, paragraphs 4, 34 and 38 of ordonnance No. 59-2 dated 
January 2, 1959, combined with those related to the powers of the Parliament in fiscal 
matters, whenever, in the course of the current fiscal year, the government has issued 
either appropriation decrees based on articles 10 and 11 of ordonnance No. 59-2, or 
decrees which cancel appropriations in application of article 13 of this ordonnance or 
has taken measures affecting the implementation of the budget, their effect on the 
budget must be submitted to Parliament before the end of the fiscal year for ratification 
within the framework of the supplementary and amending budget prior to the end of 
the year, within the limits article 35 of ordonnance No. 59-2 concerning budgetary 
seulement acts. 
(91-298 DG, July 24, 1991, No. 9, p. 82) 

GOVERNMENT 

POWERS SPECIFIC TO THE GOVERNMENT 

Legislative initiative 

Devolution to the Assemblée de Corse of a power of consultation in legislative matters 

The fact of providing for the consultation of the Assemblée de Corse on the provisions 
of bills specifically related to Corsica itself can have no affect on the legality of the 
legislative procedure stipulated in the Constitution and in the organic laws passed for its 
application; thus, this consultation of the Assemblée de Corse can have no effects on the 
Government's initiative in legislative matters. 
(91-290 DG, May 9, 1991, No. 48, p. 50) 

PRIME MINISTER 

Legislative initiative 

Devolution to the Assemblée de Corse of a power of proposai and instruction to the Prime 
Minister to bring the latter into effect 

The legislative provisions which confer on the Assemblée de Corse the power to make 
proposais in spheres which are related to its competence, are not in themselves contrary 
to the Constitution. 
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Nevertheless, the Constitution attributes specific powers to the Government, on the one 
hand, and to Parliament, on the other; the lawmaking body can not impose a deadline 
for the Prime Minister's answer to a proposa! modifying the legislation or the regulation 
originating from the deliberating body of a collectivité territoriale, without exceeding 
the limits of its powers. 

Therefore, a legislative provision-requiring the Prime Minister to justify the steps to be 
taken as a consequence of a proposa! by the Assemblée de Corse to modify some 
legislative or regulatory measures, must be declared contrary to the Constitution. 
(91-290 DG, May 9, 1991, No. 49 ta 51, p. 50) 

TERRITORY OF THE REPUBLIC - COLLECTIVITÉS 
TERRITORIALES 

DEFINITION OF COLLECTIVITÉS TERRITORIALES 

Collectivités established by statute 

Collectivité territoriale of Corsica 

Although its effect is to limit the ability of the lawmaking body to derogate from the 
rules on the division of competence between statutes and regulations in overseas territo
ries, the consecration by Articles 74 and 76 of the Constitution of the particular situation 
of these overseas territories does not prohibit the lawmaking body, acting on the basis of 
the provisions of Articles 34 and 72 of the Constitution, from instituting a new category 
of collectivité territoriale, even if this category should only include one unit, and from 
granting it a specific status. 
(91-290 DG, May 9, 1991, No. 18, p. 50) 

(cf. 82-138 DG, February 25, 1982, No. 3 and 4, Yearbook p. 41) 

SELF-GOVERNMENT OF COLLECTIVITÉS TERRITORIALES 

Principle 

Resources and expenditure of collectivités territoriales 

The urban solidarity grant created by the statute under review as of January lst, 1991, 
to help urban communities confronted by insufficient resources and increased expendi
tures, is financed through the reduction of the guaranteed minimum evolution rate of 
the global state grant to which they are entitled for some categories of municipalities 
with a population exceeding l 0,000 inhabitants and with a high tax potential per 
capita. 

Application of the statute in 1991 may cause in the worst case only a slight reduction in 
the increase of the global state grant received by those municipalities contributing to the 
solidarity grant, as compared with the level of their global state grant for 1990. 
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Consequently, and although these same municipalities adopted, prior to March 31, 1991, 
their provisional budget on the basis of the amount announced for 1991 of the global 
state grant, the institution as early as this year of the urban solidarity grant cannot be 
regarded as impeding the free self-government of local government units. 
(91- 291 DG, May 6, 1991, No. 11 to 14, p. 40) 

In the exercise of its competence in fiscal matters derived from Article 34 of the Consti
tution, the lawmaking body is not obliged to give ail collectivités territoriales the ability 
to determine on their own the total amount of their local taxes. Under exceptional 
circumstances it can also decide that the proceeds of a municipal tax can be attributed 
in part to another collectivité territoriale. 

Nevertheless, the object and importance of the amount levied on the fiscal resources of 
the collectivité territoriale rriust be precisely defined, and must not have the effect of 
impeding the self-government of the collectivités territoriales concerned. 

The levy instituted by the deferred statute on the fiscal resources of certain municipali
ties in the region of Ile de France is not contrary to these requirements. 

First, the municipalities contributing to the solidarity grant are chosen according to 
objective criteria, the rate of the levy is determined by law and its purpose is defined and 
its amount limited to a maximum rate. 

Second, some municipalities of Ile de France will definitely have to tolerate both the 
reduction of the guaranteed minimum evolution rate of the global state grant implied by 
the institution, in the same deferred statute, of the urban solidarity grant and the burden 
of the levy on the fiscal resources; but this double burden will only go into effect as of 
1992 in a few communities whose tax potential per capita is very high. Consequently, 
it will result neither immediately nor in the long term in impeding the free self-govern
ment of the municipality. 
(91-291 DG, May 6, 1991, No. 29 to 34, p. 40) 

The levy instituted by the statute under review on the global state grant of some dépar
tements especially to the benefit of other rural départements will be subject to a maxi
mum rate; the global state grant of départements only represents a small proportion of 
the proceeds of the budgets in the départements; for 1992 when this solidarity mecha
nism goes into effect, the levy rates will be lower than the germanent rate applied. 

Under these conditions, although the legislative provisions which limit the proceeds of 
the income tax in the département would go into effect in 1992, and consequently 
certain départements would be taxed twice, the statute under review does not impede the 
free self-government of the département. 
(91-291 DG, May 6, 1991, No. 45, p. 40) 

The rules enacted by the lawmaking body on the basis of Articles 34 and 72 of the 
Constitution must not result in restricting the fiscal resources of collectivités territoriales 
to the point of hindering their free self-governement. With respect to the share of the 
levy on amounts spent for the pari mutuel allocated to the city of Paris compared with 
ail other sources of operationg revenue of the budget of the city of Paris, the suppression 
of this allocation by the statute under review is not contrary to the constitutional princi
ple of the free self-government of collectivités territoriales. 
(91-298 DG, July 24, 1991, No. 38, p. 82) 

Collectivité territoriale of Corsica 

When establishing a new collectivité territoriale, the lawmaking body must comply with 
the rules and principles of constitutional value and especially the principle of self
government set forth in the second paragraph of Article 72. 
(91-290 DG, May 9, 1991, No. 19, p. 50) 
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Power of the State 

Collectivité territoriale of Corsica 

When establishing a new category of collectivité territoriale, the lawmaking body must 
respect the prerogatives of the State as required by the third paragraph of Article 72 of 
the Constitution. 
(91-290 DG, May 9, 1991, No. 19, p. 50) 

ORGANISATION OF THE COLLECTIVITÉS TERRITORIALES 

Collectivités territoriales of the French Republic 

Collectivité territoriale of Corsica 

Respect of Article 72 of the Constitution 

The Assemblée de Corse, elected by direct universal suffrage, is vested with the power to 
deliberate and pronounce on ail matters concerning the collectivité territoriale of Cor
sica; although the statute creates an executive council with its own powers, this council is 
elected by and within the Assemblée de Corse and is responsible to it; the representative 
of the State in the collectivité territoriale of Corsica remains in charge of national 
interests, law enforcement, and administrative supervision; lastly, neither the Assemblée 
de Corse nor the executive Council see themselves as empowered to enact statutes; thus, 
the specific organization of the collectivité territoriale has an administrative character, 
and does not violate Article 72 of the Constitution. 
(91-290 DG, May 9, 1991, No. 20, p. 50) 

Prohibition of multiple officeholcling as a member of the Assemblée de Corse and as a 
member of a conseil général 

Article L. 46-1 annexed to the electoral code by law No. 85-1406 dated December 30, 
1985 prohibits a person from holding more than two elected offices or to have more 
than two elected posts; among the offices considered within the framework of this 
legislation which has a general sphere of application notably figure those of members of 
a conseil général and a conseil régional; Article 8 of the statute setting the status of the 
collectivité territoriale of Corsica places officeholding as a member of the Assemblée de 
Corse and as a member of a conseil régional on an equal footing in regard to general 
regulations; in as much as the lawmaking body intended to draw such a parallelism, it 
could not forbid multiple officeholding as members of the Assemblée de Corse and a 
conseil général, without violating the principle of equality, since holding these two 
offices is authorized on the whole territory of the French Republic and since no justifi
cation stemming from the specificity of the collectivité territoriale of Corsica serves as 
grounds for the aforementioned prohibition. 
(91-290 DG, May 9 1991, No. 23 and 24, p. 50) 

Definition of powers 

Powers of the collectivité territoriale of Corsica and powers of the two départements of 
Corsica 

ln establishing Corsica as a collectivité territoriale with a particular status and in substi
tuting it for the region of Corsica without questioning, nonetheless, the existence of the 
two départements created by statute No. 75-356 dated May 15, 1975 on Corsican terri
tory, the lawmaking body wanted to take into consideration the specific characteristics 
of Corsica itself; in its title III "Concerning the Corsican cultural identity", as well as in 
its article IV "Concerning the economic development of Corsica", the statute conf ers on 
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the collectivité territoriale of Corsica broader powers than those generally attributed to 
regions within the framework of article 59 of law No. 82-213 dated March 2, 1982 and 
the ensuing legislation; in fact the new collectivité territoriale of Corsica has now been 
granted, in addition to the powers of the region of Corsica, powers transferred to it by 
the State. The definition by the lawmaking body of the powers of the collectivité territo
riale of Corsica does not substantially affect the powers of the two départements of 
Corsica; it follows that the definition of powers of the collectivité territoriale of Corsica 

__ g~_s not infringe on the provisions of Article 72 of the Constitution. 
(91-290 DG, May 9, 1991, No. 33 and 34, p. 50) 
(camp. 84-174 DG, july 25, 1984, No. 21 and 24, Yearbook p. 48). 

Introduction of the Corsican language and culture during school time 

Legislative provision which introduces the Corsican language and culture during school 
time is not contrary to the principle of equality so long as it does not have a mandatory 
character; nor is it aimed at barring the pupils enrolled in the schools of the collectivité 
territoriale of Corsica from respecting the rights and obligations which apply to al! those 
attending public schools or private schools which are under contract with the State; 
consequently, the fact that the lawmaking body has authorized the collectivité territo
riale of Corsica to promote the Corsican language and culture cannot be considered as 
infringing upon any principle of constitutional value. 
(91-290 DG, May 9, 1991, No. 37, p. 50) 

Consulting the Assemblée de Corse in legislative matters 

The fact of providing for the consultation of the Assemblée de Corse on bills involving 
provisions specifically related to Corsica itself shall have no effect at ail on the validity 
of the legislative procedure derived from the Constitution and the organic laws drawn 
up for its enforcement; thus, this consultation of the Assemblée de Corse in no way 
limits the Government's right to introduce legislation. 
(91-290 DG, May 9, 1991, No. 48, p. 50) 

Devolution to the Assemblée de Corse of a power of proposai and instruction to the 
Prime Minister to give effect. 

The legislative provisions which confer on the Assemblée de Corse the power to make 
proposais in spheres related to its competence, are not in themselves contrary to the 
Constitution. 

Nevertheless, the Constitution attributes to the Government, on the one hand, and to 
Parliament, on the other, exclusive powers; the lawmaking body could not require the 
Prime Minister to give a response before a given deadline to a proposai of the delibera
tive organ of a collectivité territoriale, mo.difying a piece of legislation or regulation 
without exceeding the limits of its powers. 

Therefore, a legislative provision requiring the Prime Minister to justify the steps to be 
taken in response to a proposed modification of legislative or regulatory measures by the 
Assemblée de Corse must be declared contrary to the Constitution. 
(91-290 DG, May 9, 1991, No. 49 ta 51, p. 50) 

Access to information for members of the Serrate and the National Assembly elected in 
Corsica 

According to the terms of the first paragraph of Article 3 of the Constitution, "national 
sovereignty belongs to the people who exercises it through its representatives and by 
way of referendum"; Article 24 of the Constitution, in its first paragraph, provides that 
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Parliament is composed of the National Assembly and the Senàte; it stipulates in its 
second paragraph that the députés are elected by direct suffrage and states in its third 
paragraph that the Senate is elected by indirect suffrage; in accordance with the first 
paragraph of Article 27 of the Constitution "ail mandatory voting instructions are nul! 
and void"; according to the first paragraph of article 34 "laws are passed by Parliament." 

As indicated by these provisions, the members of both houses of Parliament represent 
the people; they are thus called upon to vote the law under the conditions determined by 
the Constitution and by provisions with the value of organic laws passed for its enforce
ment; therefore, it is not up to the lawmaking body to enable certain parliamentary 
members to benefit from particular prerogatives within the framework of the law
making process because of their election in a given constituency. 

These constitutional requirements are violated by the legislative provisions which pro
vide parliamentary members elected in the départements of Corsica, with access to 
particular information concerning bills submitted for advice of the Assemblée de Corse 
as well as the proposais made by this asssembly for modification of pieces of legislation. 
(91-290 DG, May 9, 1991, No. 52 to 54, p. 50) 

MEMBERSHIP OF THE REPUBLIC - INDIVISIBLE CHARACTER 
OF THE REPUBLIC 

Violation of the principle of the indivisible character of the Republic 

Notion of the Corsican people, a componant of the French people 

France is, as proclaimed by Article 2 of the Constitution of 1958, an indivisible, secular 
social and democratic Republic which guarantees that ail citizens are equal before the 
law regardless of their origins; therefore, the mention by a lawmaking body of the 
"Corsican people a componant of the French people" is contrary to the Constitution, 
.which only recognizes the French people composed of ail French citizens regardless of 
origin, race or religion. 
(91-290 DG, May 9, 1991, No. 13, p. 50) 

Sphere of territorial application of the convention for the enforcement of the 
Schengen agreement 

Legal argument alleging that the exclusion from the sphere of application of the 
convention of overseas départements violates the principle of the indivisible character of 
the Republic proclaimed in Article 2 of the Constitution. 

The sphere of territorial application of an international convention is determined by its 
rules and regulations or by the statutory rules of the international organization under 
which it has been concluded. 

The aim of the convention is the suppression of controls operated on the "common 
borders" between the signatory States. ln view of this aim the restriction of the sphere of 
territorial application of this convention is in no way contrary to the principle of the 
indivisible character of the Republic. 

(91-294 DG, July 25, 1991, No. 53 to 55, p. 91) 
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TREATIES AND INTERNATIONAL AGREEMENTS -
INTERNATIONAL LAW 

INTRODUCTION OF TREATIES AND AGREEMENTS INTO 
DOMESTIC LAW 

Sphere of territorial application of the convention for the enforcement of the 
Shengen agreement 

Legal argument alleging that the exclusion from the sphere of application of the agree
ment of overseas and territories violates the principle of the indivisible character of the 
French Republic as proclaimed by Article 2 of the Constitution. 

The sphere of territorial application of a convention is determined by the rules and 
regulations or by the statutory rules of the international organization under which it has 
been concluded. Absence of breach in this case of the principle of the indivisible charac
ter of the French Republic. 
(91-294 DG, July 25, 1991, No. 53 and 54, p. 91) 

Identification of a treaty or an agreement 

Coming into effect of a treaty 

Convention for the enforcement of the Schengen agreement 

Role of the Executive Committee 

Creation of an Executive Committee whose general mission, aside from the restrictive 
nature of ·the specific powers attributed to it, is to guarantee the enforcement of the 
agreement. Each of the contracting parties has a seat on the Executive Committee 
which makes al! decisions unanimously. 

Although the agreement does not impose a jurisdictional control on the Executive Com
mittee, neither its creation nor the definition of its attributions are contrary to the 
Constitution provided that no rule or regulation of the convention gives the decisions of 
this committtee a direct effect on the territories of the contracting Parties. The mea
sures taken by the French authorities, following the decisions of the aforementioned 
committee, will themselves be suject to the control of French courts within the frame
work of their respective jurisdictions. 
(91-294 DG, July 25, 1991, No. 61 and 62, p. 91) 

Scope of control exercised 

Respect of the principle of national sovereignty and its contents 

Exercise of fonctions related to the sovereignty of the Nation by nationals - Scope 

Legal argument alleging that a legislative provision would put into question a principle 
of constitutional value reserving the exercise of fonctions related to the sovereignty of 
the Nation to nationals. 
- This provision does not remove the condition which requires a civil servant to have 
the French nationality. It only introduces an exception for the benefit of citizens of the 
European Economie Community member States other than France. 
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- It authorizes access of these people only to those government bodies, sectors and jobs 
for which the attributions are severable from the exercise of sovereignty. Any infringe
ment on the conditions essential to the exercise of national sovereignty is thereby and in 
all cases excluded. 
(91-293 DG, ]uly 23, 1991, No. 9 ta 11, p. 77) 

Convention for the enforcement of the Schengen convention 

Obligation of the State to ensure respect of the institutions 

Legal argument alleging that article 2 of the convention suppressing cross-border 
controls for person alters the functioning of the institutions of the French Republic as 
the limits of their territorial competence are thus rendered uncertain. 

Allowing persons to cross borders without being necessarily subjected to controls is not 
comparable to the suppression or modification of the borders which set the limits of the 
territorial competence of the State from the legal point of view. The challenge is 
groundless and must be rejected. 
(91-294 DG, ]uly 25, 1991, No. 10 and 11, p. 51) 

Continuity in the life of the nation 

Legal argument alleging that article 2 of the convention would jeopardize the national 
continuity through its indirect effects on the means of acquiring French nationality and 
on the control of migration. 

The convention in no way modifies the provisions of the French nationality code. ln 
particular, it in no way identify residence in one of the member States other than France 
to residence in France as regards the application of the nationality code. The scope of 
the principle stipulated in article 2 paragraph 1, related to free, uncontrolled access for 
persons within European "internai" borders cannot be considered independently from 
the other rules and regulations of the convention. lt must be noted that the suppres
sion of controls for persons within European "internai" borders, which is not absolute all 
the same, goes hand in hand with the har:monization of these controls and their transfer 
to the "external"borders of the signatory states. The convention defines in particular, 
the terms and conditions for crossing European externat borders as well as the uniform 
rules according to which controls are to be conducted. Common restrictions for short 
term residence visas for citizens of nonsignator:y states have been provided, which can 
'only be altered with the unanimous agreement of the contracting Parties and exceptions 
to which must be rare. Visas for residence of more than three months are national visas 
which only authorize their holders to travel through the territory of the other contrac
ting Parties in accordance with article 18. 

It follows from the foregoing that the arguments based on the infringement of the 
course of the continuity of the national life must be rejected. 
(91-294 DG, ]uly 25, 1991, No. 12 ta 15, p. 91) 

Rights and liberties of citizens 

Legal argument alleging that the "permeability of borders" would infringe both on the 
safety of persons as proclaimed in the Declaration of the Rights of Man and of Citizens 
and on the provisions of the Preamble to the Constitution of 1946 which guarantees the 
protection of health, safety, rest and leisure. 

The principle stated in article 2, paragraph 1 of the convention related to free, uncon
trolled access within European interna! borders cannot be considered as violating the 
objective of constitutional value of protection of public order, which implies the guaran
tee of the safety of persons. In fact, the principle of free circulation is accompanied by 
measures of control at the external borders of the signator:y States. Moreover, para
graph 2 of article 2 of the convention authorizes a contracting Party to reestablish 
national border controls for a limited period of time when required to maintain public 
order or national security. ln addition, paragraph 3 of article 2 stipulates that the 
suppression of controls for persons at European internai borders does not infringe on 
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the exercise of the competence of the police in each of the European States on its own 
territory; consequently, no modification to legislation related to the control of persons 
within national territory has been made. 
(91-294 DC,July25, 1991, No. 16 and 17, p. 91) 

Preservation of police competence for each of the contracting Parties 

Legal argument alleging that the suppression of all forms of control by French authori
ties in article 2 of the convention for the enforcement of the Schengen Convention 
necessarily causes a transfer of sovereignty to the benefit of the State into which forei
gners will be admitted. Although article 2 presents the principle of the free circulation 
of persons across European interna! borders, it provides for the possibility of exceptions 
for the maintainance of public order or national security and specifically preserves the 
police competence of each of the contracting Parties on its territory. Thus, the argu
ment must be rejected. 
(91-294 DG, July 25, 1991, No. 19 and 20, p. 91) 

Provisions related to the period of residence of foreigners (as understood in the conven
tion) for whom a visa is not required. 

Legal argument alleging that article 20 paragraph 2 of the convention would cau~e a 
transfer of sovereignty. According to the terms of this paragraph, the provisions of 
paragraph 1 of the same article related to the period of residence of foreigners in the 
sense of the convention for whom a visa is not required do not prohibit each of the 
contracting Parties from prolonging the period of residence beyond three months for 
these persons "on their territory in exceptional circumstances or in application of the 
provisions of a bilateral agreement concluded prior to the coming into effect of the 
present convention." 

Legal argument alleging that these rules would extend to France the application of 
bilateral agreements in which it is not involved. According to the very terms stated in 
article 20 paragraph 2, the extension of the period of residence authorized by a given 
state which has formerly concluded a bilateral agreement or which considers that it is 
confronted with exceptional circumstances, only applies to its own territory. Thus the 
argument is irrelevant. 
(91-294 DG, July 25, 1991, No. 21 to 23, p. 91) 

Mandatory registration 

Provisions concerning persons other than citizens of the member States of the European 
Communities who have legally entered the territory of one of the contracting Parties or 
who reside there. When these persons enter the territory of another contracting Party 
they are required to register with the competent authorities in accordance with the 
conditions determined by the Party concerned, although each State has the option to 
provide for exceptions to the principle of mandatory registration. 

Legal argument alleging that the measures for control stipulated in these provisions 
would bring about a transfer of sovereignty due to their insufficient nature. 

The required registration constitutes a formality which the persons concerned by this 
text are compelled to respect in order to enter France. It is up to national authorities to 
set the rules concerning this registration and to draw appropriate consequences. The 
provisions of this article which set up this registration are not contrary to the Constitu
tion. 
(91-294 DG, Jùly 25, 1991, No. 24 to 26, p. 91) 

Cross-border investigations 

Legal argument alleging that the possibility for a foreign police force to conduct investi
gations on French territory without the approval of the French authorities is contrary to 
the "respect of national sovereignty." 
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In the general case referred to in paragraph 1 of article 40 of the convention for the 
enforcement of the Schengen agreement, the right to carry cross-border investigations is 
subject to the acceptance of a prior request for legal mutual cooperation. In urgent 
cases referred to in paragraph 2, it is explicitly stipulated that investigations must end at 
the request of the State in which the investigation is taking place, and at the latest five 
hours after the border has been crossed. Thus article 40 does not infringe on the 
essential conditions for the exercise of national sovereignty. 
(91-294 DG, ]uly 25, 1991, No. 35, p. 91) 

Cross-border pursuits. 

Legal argument alleging that article 41 of the convention for the enforcement of the 
Schengen agreement which authorizes foreign police authorities to act as judicial police 
officiais on French territory "without any control on the part of Fr-ench authorities" and 
"without restrictions in time and space," would bring about a transfer of sovereignty. 

The procedure for cross-border pursuit established by article 41 of the convention, the 
terms and conditions of which were the object of a declaration made by the Government 
of the French Republic on the basis of paragraph 9 of the given article, is neither 
general nor discretionary. This procedure is only applicable to cases in which there are 
either blatant violations of a serious nature, or the desire of individuals being prosecuted 
to evade the legal system of their own country. The members of the pursuing force 
have under no circumstances the right to challenge suspects or enter residences or any 
premises which are off limits to the public. Due to its terms and conditions, the proce
dure for cross-border pursuit does not lead to a "transfer of sovereignty." 
(91-294 DG, July 25, No. 37 ta 39, p. 91) 

Absence of a denunciation clause 

Legal argument alleging that the absence of an explicit right of denunciation would 
bring about a Joss of sovereignty. 

Provisions of the convention : 
- subject the adhesion of any member State of the European Communities to the 
agreement of each of the contracting parties; 
- stipulate that " the contracting Parties choose the modifications of the present 
convention of a common accord"; 
- provide mies for the case in which the provisions of the convention can be replaced 
or modified in accordance with the conventions drawn up among the member States of 
the European communities in view of the establishment of a territory free of internai 
bord ers. 
- In each case, the right to demand a ratification, acceptance or approval is preserved. 

Given the modification procedures thus stipulated on a basis of reciprocity and in full 
respect of the rules of national law related to the introduction of treaties into domestic 
law, the absence of reference to a withdrawal clause cannot in itself constitute a loss of 
sovereignty. 
(91-294 DG, July 25, 1991 No. 56 ta 58, p. 91) 

N orms of reference not taken into account in the review of treaties 

Compliance of a treaty with other international obligations 

Compliance with the convention for the enforcement of the Schengen agreement with 
European community law. 

Legat argument according to which it is not established that the convention complies 
with European community law. 

It is not the responsibility of the Constitutional Council, when referred to in application 
of Article 61 of the Constitution, to assess the compliance of an international obligation 
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with the rules and regulations of a given treaty; therefore there is no need to determine 
whether a convention whose approval is authorized by the deferred statute is contrary to 
the treaty setting up the European Economie Community or to the acts taken by Com
munity institutions on the basis of this treaty. 
(91~294 DG, july 25, 1991, No. 59 and 60, p. 91) 
(cf. 80-116 DG, july 17, 1980, No. 7, Yearbook, p. 36) 

SCOPE OF TREATIES 

The predominance of treaties over the law and administrative rulings 

Authorization for publicity or advertising for alcoholic beverages "in the form of posters 
and neon signs in production areas, or in the form of notices and promotional objects 
within sàles outlets, under conditions defined by a decree issued by the Conseil d'Etat," 
must be interpreted in relation with the object of article L. 1 7 of the code on the sale of 
beverages and measures to fight against alcoholism; it will fall to the regulatory power 
to guarantee the implementation of the law with reference to objective data applicable 
to all.alcoholic beverages; the norms enacted by the authorities of the European Com
munity within the framework of their respective powers must be respected. 
(90-283 DG, January 8, 1991, No. 38, p. 11) 
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NOTE TO THE READER 

The annual analytical synopsis provides a detailed and indexed overview of the deci
sions of the French Constitutional Council. The abstracts of the decisions are listed 
under 14 headings. Reference is not necessarily made to each of the headings each 
year. 
Decisions are assigned different symbols according to the nature of the review: 

1. Decisions handed down as a result of the review of elections for the President of the 
French Republic or of referenda, bear the date on which they were delivered without 
any other specific indications. 
2. Decisions on cases arising from parliamentary elections are assigned the following 
symbols: 
AN (Assemblée nationale) or S (Sénat), followed by the reference of the constituency, e.g. 
AN Bouches-du-Rhône (2e circ.). 

3. Decisions on cases of constitutional review are assigned three references, e.g. 90-273 
DC, May 4, 1990 : 

- two numbers representing : 
- the year of their filing (90) 

- the order of their registration on the court docket (273) 

abbreviations according to the nature of the referral, that is: 

DC. - Constitutional review; 

FNR or L. - Decision related to the separation of powers, i.e. the government or the 
lawmaking body. 

1 or D. - Decisions related to the situation of a parliamentary member (incompatibility, 
ineligibility or disqualification). 

Other abbreviations used in the text are: 

CCP. - These initiais identify decisions of the Provisional Constitutional Commission 
which served in the fonction of the Constitutional Council from December 4, 1958 to 
February 16, 1959 for cases concerning parliamentary elections. 

Ass. CE. - Judgement made by the full senate of the Conseil d'Etat. 

Cass. - Judgement made by the Cour de cassation. 

CJCE. - Judgement made by the European Community Court of Justice. 
To facilitate the reading of the decisions translated into English and in order to respect 
linguistic idioms specific to the cultural tradition of each English speaking countries, the 
following terms have been left in French and/or printed in italics: 

- those referring to institutions or procedures which are specific to France, 
- those which may not be translated by a single term in English, due to differences 
according to the English speaking country concerned. 
These terms are found in the Glossary entries, which provides pertinent explanations 
and/or the appropriate translation(s). 
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GLOSSARY OF TERMS 

Arrondissement de Paris. - Municipal district of Paris. Paris is divided into twenty 
districts, each one is run by its own elected council and mayor and has advisory and 
administrative powers. 

Assemblée de Corse. - The political assembly of the collectivité territoriale of Corsica. 

Bureau de l'assemblée. - Body chaired by the Speaker of either parliamentary assembly, 
which is in charge of directing proceedings and debates and organizing the administra
tive services of the assembly. 
Caisse primaire d'assurance maladie (CPAM). - Local organ in each département in 
charge of health insurance within the Sécurité sociale 
Caisse régionale d'assurance maladie (CRAM). - Regional organ in charge of health 
insurance within the Sécurité sociale. 
Collectivité territoriale. - Administrative district which, in the context of a decentralized 
unitary state, is endowed with legal personality and administrative autonomy. 

Commune. - The basic local government unit which may correspond to small villages 
or large cities. Its registered voters elect the conseil municipal. 

Conférence des présidents. - Composed of the deputy-speakers of the house, the chair
men of the standing committees, the general budget reporter of the Finance committee 
and the presidents of parliamentary parties. This conférence organizes the agenda of 
the assembly. The vote of each president is weighted in proportion to the number of 
members of his group. 

Conseil d'Etat. - The fonction of the Conseil d'Etat is twofold : it serves as a consulta
tive council for the executive branch and also acts as a supreme court for the adminis
trative jurisdictions. 

Conseil de prud'hommes. - Tribunal composed of equal numbers of representatives of 
employees and employers which settles professional disputes. 

Conseil général. - An assembly elected by direct universal suffrage by the constituents 
of each département on the basis of one member per district, and in charge of the 
management of a département. 
Conseil municipal. - An assembly elected by the voters of each commune and compri
sed of between 9 and 37 conseillers municipaux (except for certain major ones such as 
Paris (163), Marseille (101), Lyon (73). In charge of city management. 

Conseil régional. - An assembly elected in each région, composed of conseillers régio
naux, it votes the regional budget. 

Conseillers de prud'hommes. - Members of a conseil de prud'hommes. 
Conseillers référendaires. - Senior member of the Cour des comptes. 
Conseillers régionaux. - Members of a conseil régional. 
Conseil supérieur de la magistrature (CSM). - The organ which gives opinions on or 
makes recommendations for the promotion of the magistrats du siège and sits as their 
disciplinary council. 

Cour administrative d'appel (CAA). - Second level administrative court. 

Cour d'appel. - Second level judicial court. 

Cour de cassation. - The national supreme court for the judicial jurisdictions. 

Cour des comptes. - The jurisdiction whose fonctions are rather similar to those of a 
national audit office but whose members retain judicial status. 

Département. - A local government division set up during the French Revolution. It 
elects the Conseil général. In each département the préfet represents the national 
administration. 

Députés. - Members of the lower house, the National Assembly, elected through uni
versal suffrage. 

Ecole nationale de la magistrature (ENM). - The national School for the Judiciary 
which is responsible for the training of magistrats. Recruitment is by competitive 
examination. 
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Magistrats.- Members of the judicial courts who may be in charge of rendering justice 
(magistrats du siège), demanding it in the name of the State (procureur or substitut 
général and Parquet, prosecuting magistrates) or investigating criminal cases (juge 
d'instruction, investigating magistrates). 

Magistrats du siège. - See Magistrats. 
Magistrats du Parquet. - See Magistrats. 
Obligation renouvelable du Trésor (ORT). - Six-year State bond characterized by the 
possibility for the subscriber to renew it at the expiration of a three-year period. 

Obligation assimilable du Trésor (OAT).- Long term State bond characterized by the 
recourse to the technique of "assimilation" to ensure better liquidity of the bond on the 
monetary market. 

Ordonnance. - Mentioned in four articles (16, 38, 47 and 92) in the French Constitu
tion of 1958. In ail four cases, they are executive orders with legislative value. 

Organic law. - A law ranking in an intermediate position between constitutional texts 
and ordinary statutes. An organic law must be passed according to a specific legislative 
process. 

Plan. - The set of non-binding legal instruments which determines the economic and 
social policy choices over a five-year period. 

Préfecture. - The headquarters of ail administrative services placed under the authority 
of the préfet in a département or région. 
Préfet. - High ranking official appointed by the Government in each département and 
région to represent the central national administration. 
Principes fondamentaux reconnus par les lois de la République. - A phrase contained in 
the Preamble to the French Constitution of 1946, which refers to principles that may be 
derived from the legislative texts of prior French Republics (usually considered to be the 
Third and Fourth Republics). The Constitutional Council has formalized certain of 
these principles, such as the rights of defence and the independence of administrative 
jurisdictions, and used them as a basis for a decision. 

Région. - The largest local government unit comprising several départements. It 
elects the conseil régional. 
Sécurité sociale. - French national insurance scheme covering essentially health care, 
and old age pensions. lt is run and financed jointly by employers and labor. 
Substitut général. - See Magistrat du Parquet 
Tribunal administratif (TA). - First level administrative court. 

Tribunal de Grande Instance (TGI). - First level judicial court within the jurisdiction of 
a cour d'appel. 
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